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Secured transactions

By focusing on the question of secured
transactions, this issue of Law in transition
seeks to grasp the nettle. The first time the
EBRD ventured into the secured transactions
arena was when it developed a Model Law on
Secured Transactions in order to provide an
internationally acceptable guide for countries
reforming their secured transactions legal
framework. As described in the lead article
of this focus section, the Bank has used the
Model Law and the Core Principles derived
from it to provide extensive secured transactions assistance to a number of countries in
the region. There is a great deal to learn from
this experience of legal reform, particularly
on the steps that need to be taken through
the reform process, as each can constitute
a stumbling block to the ultimate success
of the reform.
Putting its expertise into a readily accessible
format, the EBRD has recently developed a
Regional Survey of the secured transactions
laws in all 26 of the Bank’s countries of operations and has made this information available on the Bank’s Web site (www.ebrd.com/
english/st.htm). This survey is described
more fully in this section and some of the
findings are reported.
In addition to providing information on the
EBRD’s work in secured transactions legal
reform, the focus section of this issue of Law
in transition offers several perspectives on
the subject. One article suggests that the
myths surrounding the idea that there are
common features to all secured transactions
laws in western advanced economies should
be exposed as a fallacy and that the real
state of disharmony and – to some extent –
under-development of these laws should be
confronted. The analysis of the relevance
of developed secured transactions laws for
the economic development of small and

medium-sized enterprises in some
of the Bank’s countries of operations
also provides a surprising insight into
the banking practice of collateral
lending, sometimes in contrast to
widely accepted theses.
Regarding progress in secured transactions reform in particular countries,
authors familiar with their respective
legal environments have provided some
valuable insight. The issues they have
focused on include:
■ the potential success and possible
shortcomings of the newly adopted law
on secured transactions in Albania;
■ the “wait and see” attitude of the Czech
Republic, where there is a very strong
case for undertaking legal reform;
■ the peculiarities of the Russian legal
provisions on pledge over offshore
foreign currency accounts – where the
practice and the law seem to clash; and
■ the sound reform measures already
showing results in Lithuania.
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Law in transition

Secured transactions law is a subject where
agreement, disagreement and misunderstanding inhabit the same space:
■ Agreement because everyone agrees on the
objective of secured transactions and their
importance for business development and
economic growth, especially transition
countries, which rightly view the secured
transactions legal framework as an essential part of their successful reform to a
vibrant market economy.
■ Disagreement because when it comes to
determining the way to develop a “modern
law” on secured transactions, advanced
and transition economies alike do not
appear to be able to reach a common
position among themselves, and accepted
international standards have yet to emerge.
■ Misunderstanding because “the devil is in
the detail”, and to create an effective legal
system for secured transactions, it is
necessary to have a good grasp of many
details of the legal system (in the laws of
property, obligations, insolvency, civil
procedure etc.) and of the administrative
and institutional practices and procedures
(for example, registration and enforcement).
Too often, over-simplification and rigid
categorisation prevent well-intended laws
from achieving the expected results.
As a consequence, it is common to hold
debates on secured transactions law where
legal scholars do not seem to talk about the
same thing as legal practitioners, where
bankers and other credit suppliers are happy
to keep doing things “the way it was always
done” and do not want to hear about reforms,
and where law and policy makers would like
to do something but do not know what. It is
therefore always hazardous but essential to
gather together the key players to express
their views and debate the issues.
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John Simpson, Project Leader, Secured Transactions Project, EBRD,
Joachim Menze, Investigator, European Anti-Fraud Office OLAF (former Counsel, EBRD)*

Ten years of secured
transactions reform
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Recognising the potential role of security in easing the chronic
shortage of credit in the former communist countries, the EBRD
selected secured transactions laws for its first major legal transition
project in 1992. Since then, it has been constantly working to achieve
improvement in this area. This article describes the approach that the
Bank has developed towards secured transactions legal reform projects
and some of the results of its work.
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When examining secured transactions law
reform, the emphasis is on non-possessory
security over movable things and rights.
The traditional possessory “pledge” or
“pawn” is important but its relevance is
limited in commercial practice where, most
frequently, a borrower will need to use the
asset given as security in order to generate
revenue to repay his debt. Security over
immovable property is also important, often
being a lender’s preferred form of security,
but the ability to grant real estate mortgages
is most often inextricably tied up with, and
dependent on, the system of land law and
land registration, which in transition
economies may often take many years to
develop. Burgeoning small and medium-sized
enterprises are unlikely to have immovable
assets to offer as security. Enabling borrowers
to use movable things and rights to secure
their indebtedness opens up new possibilities
to access credit markets and to make a fuller
economic use of assets.

The beginnings of
EBRD involvement
At the first Annual Meeting of the EBRD –
in Budapest in April 1992 – the Office of the
General Counsel led a roundtable discussion
on economic law reform, which had as its
chosen topic “Creditors’ rights and secured
transactions in central and eastern Europe”.
The choice of that topic indicates that the
potential role of security in easing the
chronic shortage of credit in the former
communist countries had already been

recognised. Lenders need assurance that
they will see their money back and such
assurance was hard to find in countries
where would-be borrowers had no credit
experience. A legal system that enabled
recovery from assets of the borrower could
provide a solution which would not only
increase the availability of credit but also
improve the terms attached to it, notably the
duration and the cost. One of the outcomes
of the roundtable discussion was a request
made by three eminent lawyers from central
Europe3 that the EBRD propose a basis for
uniform or similar regulation of secured
transactions across the region.

1

A few countries, such as Romania, still had laws
that pre-dated the communist era but they could
not be described as capable of working.

2

Those that do not are Bosnia and Herzegovina,
Croatia, and the Czech and Slovak Republics.
Estonia and Slovenia have laws that in principle
allow taking non-possessory security in movables
but considerable restrictions apply.

3

Professor Dr. Atilla Harmathy of Hungary,
Professor Petar Sarcevic of Croatia and
Professor Stanislaw Soltysinski of Poland.
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The Model Law on Secured Transactions, EBRD,
1994, see also www.ebrd.com/english/st.htm.
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Article 9 of the Uniform Commercial Code was
nonetheless the single biggest influence on the
Model Law. The difficulties of using Article 9 as
a model arise from its form and complexity, from
its inclusive approach and from certain basic
divergences in legal concepts between the United
States and continental Europe (for example,
regarding ownership and transfer of property).
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Jan-Hendrik Röver and John Simpson.

The Model Law
As a direct result of the discussion at the
1992 Annual Meeting, the EBRD embarked
on the preparation of its Model Law on
Secured Transactions, which was published
in April 1994.4 It was stressed from the
outset that the Model Law is not intended
as detailed legislation for direct incorporation
into local legal systems. It is, however,
intended to form a basis from which national
legislation for transition countries can be
developed, to act as a starting point, indicating through a detailed legal text how the
principal components of a secured transactions law can be drafted but allowing for a
high degree of flexibility to enable adaptation
to local circumstances and to be a reference
point which can be turned to for guidance
and illustration.
The need for a model that could be used
as an example was greater in the case of
secured transactions than for many other
areas of law. Apart from the United States
and some countries that have followed
the US example, there are few countries
in the world that have a coherent, comprehensive and effective legal framework for
non-possessory security over movables.
In the rest of the world the absence of such
a framework has left a gap which has been
filled by an array of laws and practices
built up over decades, even centuries, often
providing different rules for different kinds

of assets, sometimes satisfactory, sometimes
not. These may enable the astute practitioner to acquire security but at the same
time they impose a substantial economic
inefficiency on secured credit markets by,
for example, increasing transaction costs
or giving only a limited assurance of the
right to obtain repayment out of the assets
given as security. They do not, however,
provide a suitable template for transition
countries to follow. The good example that
does exist, in the United States, is not easily
adapted to other countries, and especially
countries where the law is based on a civil
law tradition and that are far from being
accustomed to the sophistication of
American market economy practice.5
One principle that guided the drafting of
the Model Law was to produce a text that
was compatible with civil law concepts and,
at the same time, to draw on common law
systems that have developed many useful
solutions to accommodate modern financing
techniques. It was by deliberate design that
the Model Law was prepared by a civil and
a common lawyer.6 In addition, the drafters
were assisted by an international Advisory
Board comprising 20 eminent lawyers from
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Ten years ago none of the EBRD’s 26
countries of operations had any workable
laws permitting non-possessory security over
movable assets.1 Today 22 of the 26 have
such laws2 – in many cases they may not yet
work efficiently but basic laws are in place.
In this article we will look at the steps that
have been necessary to achieve that progress
and the steps that are now needed to make
those laws effective. We will also describe the
role of the Secured Transactions Project of
the EBRD and the approach it adopts in
collateral reform.
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15 different jurisdictions,7 which enabled
them to draw on the experience of many
countries with widely varying laws.
Another guiding principle was that the
Model Law had to be simple in order to be
of practical use for economies in transition
where the needs of legislative reform dwarf
the available resources. It sought to illustrate
a basic system, on which more sophisticated
rules could be developed.
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Objectives of the Secured
Transactions Project
The drafting of the Model Law was not seen
as an isolated exercise, but as the first step
in the Bank’s effort to foster legal transition
in the field of secured credit. Since its
publication in April 1994, the Office of
the General Counsel of the EBRD8 has
developed a continuing programme for
secured transactions reform in its countries
of operations, which has been funded by the
British, German, Japanese and Taiwanese
governments and by EU Phare. For any
legal reform project, the objective has to
be unambiguously defined and consistently
pursued. In the case of the EBRD’s Secured
Transactions Project, the objective is clear,
simple and economic. It is to improve the
legal framework for secured transactions
in all the countries in which the EBRD
operates in order to facilitate the availability
of credit. The ways of achieving that objective had to be tailored to take maximum
advantage of the particular role of the
EBRD within the region and to make
optimum use of the limited resources
available.9 The work of the Secured
Transactions Project is “additional”,
involving the mobilisation of assistance
from varied sources, acting as a catalyst
for reform and concentrating the work effort
on those aspects where the Bank is best
placed to contribute. The emphasis has
been on developing tools for reform that
can be used in all of the EBRD’s countries
of operations and on giving support and
assistance in specific cases.

The process of legal reform
Before examining what has been achieved,
it is perhaps useful to look more closely
at the process of legal reform itself and the
approach that the EBRD, drawing on its
experience, has now developed towards its
task. The process of legal reform is long and
complex, and breaking it down into separate,
or at least distinguishable, components leads
to more effective planning and analysis of a
legal reform project. While recognising the
inevitable overlap that exists between the
different stages of reform, we now divide
collateral reform projects into the components outlined below.

Consensus building
Before drafting of legislation can usefully
begin, there has to be a broad consensus
among all concerned on what the law is
to achieve and how it is to achieve it.
That involves a learning process. Typically,
those from the country whose law is to be
changed have to learn about the issues that
have to be addressed if a collateral law is
to be compatible with the needs of modern
secured financing, and those from outside
have to learn about the context in which
the law is to operate: the existing laws,
institutions and practice and the underlying culture.

Commitment and division
of responsibilities
Outside “advisers” from advanced economies
can give assistance, support and encouragement but they cannot assume primary responsibility for the introduction of a new law.
The first pre-requisite is that the government
actively supports the proposed reform and is
prepared to commit the necessary resources.
But many good projects have foundered
because of the absence of a local champion
within the country who is committed to
achieving the reform and who can act as
a driving force to pursue the project
to a successful conclusion.

If there is no person or group who is willing
and able to take on that role, it is better
not to start the project; if the commitment
evaporates as work progresses, it is best
to limit the project to consensus building
and preparatory work until the necessary
commitment can once again be found.
When the commitment is present, it is
fundamentally important to divide clearly
responsibilities between the different
contributors to the reform process and for
each to understand what is expected of them.

Drafting of the law
To many people the term “legal reform”
implies only this third stage, and yet in
practice this is often one of the easiest stages.
It is not that the drafting of legislation is in
any way easy but it is a technical process
where the needs and the results are largely
capable of definition and assessment.
Happily it is becoming accepted as part
of general wisdom that crude implants of
foreign law tend not to work. The law has
to fit the country and reflect the local traditions and culture and that is only likely to
happen if the drafters belong to that country.
External sources and external advice may be
used extensively and may add much value
but drafting should remain an essentially
local process.

Adoption
Once drafted, the law has to be passed through
the legislative process and every democratic
country knows the conflicts and difficulties
that this can cause. If the proposed law is not
well presented and explained, there is a strong
chance that the draft will suffer changes,
often politically motivated, which, however
well intentioned, may severely impair the
efficacy of the reform.
In popular perception a legal reform project
is finished once the law is passed on to the
statute book, but in reality the process is far
from complete. Many laws have been passed
in central and eastern Europe that have never
fulfilled their purpose. Implementation10 of a

new law is just as important and can be just
as complex and fraught with difficulty as
the passing of the law itself. The distinction
between different components of the reform
process may become more blurred at this
stage and much preparation for implementation has to be done from the very early stages
of the reform process. Yet it can be argued
that the failure to achieve effective implementation may be attributable to the lack of definition and understanding of what implementation involves. The implementation process
can be divided into the following components:

Practical operation
The mechanics have to be in place for the
law to work. In the case of collateral, the
largest issue is usually the setting up of a
system for collateral registration but every
aspect of carrying out secured credit transactions under the new law has to be examined, from the administrative requirements
of creation to the steps that can be taken to
enforce, from the manner of giving requisite
notices to the method for determining priority
between competing claims in the charged
assets. If these basic issues are not addressed
and satisfactorily resolved, the law will be
prevented from operating efficiently and the
economic benefit that can be derived from
its existence will consequently be reduced.

Acceptance
A new collateral law brings with it institutional change, not only involving administrative institutions (such as a collateral
registry) but also changes in the practice
of granting credit, which itself can be seen
as an institution. Many are the forces of
conservatism and vested interest that may
resist change. The manner in which a new
law is presented has to ensure that those
forces are overcome and that the market is
persuaded of the virtues of the law. Rather
like a consumer product, a law can fail if
the initial public reaction is unfavourable.
This is particularly the case for a collateral
law. However technically good the law may
be and however convinced the reform team

is of the correctness of their approach,
bankers and other givers of credit will not
accept security under it unless they and their
advisers are convinced that they will benefit
from it. Much preparation for the presentation
can be carried out during earlier stages11 but
the impact that the law has on potential users
at the moment it becomes effective is critical
to its success. If the perception is not
favourable at this stage, it is likely that
the new law will not be fully utilised.

Court application
Every legal system is dependent on application and enforcement of the law by the
courts. A law will not lead to the results
for which it has been designed if judges fail
to interpret it in the way that is intended
or if the court procedures prevent it from
operating effectively. Many issues of interpretation and application of a new law will
find practical solutions through the normal
operation of the market place but that system
will only work if those using the law have
confidence in the manner in which the courts
operate and their ability to decide any issues
that remain unresolved. In the context of
secured transactions the courts also have a
specific and fundamental role when it comes
to enforcement. Procedures for enforcement
without court involvement may reduce that
role but it remains essential that the courts
can support and, when necessary, take
control of the enforcement procedure.
In transition countries the reform of the
procedural laws and practices and the
development of the expertise and ability
to operate an adequate court system are
generally less advanced than other areas
of legal reform. The process is usually longer
and even more dependent on the education
of those who operate the system and on the
displacement of entrenched habits. The
World Bank and others have recognised the
needs in this area12 and much work is now
being done in transition countries on building
adequate court systems and an effective
judicial process.

7

Professor David E. Allan, Australia, Mr Juan
F. Armesto, Spain, Professor Milan Bakes,
Czech Republic, Professor Mark M. Boguslavsky,
Russia, Professor Ronald C. C. Cuming, Canada,
Professor Dr. Jan Hendrik Dalhuisen, the
Netherlands, Professor Aubrey L. Diamond QC,
United Kingdom, Professor Dr. Ulrich Drobnig,
Germany, Mr John Edwards, United Kingdom,
Professor Christian Gavalda, France, Mr Marcello
Gioscia, Italy, Professor Dr. Atilla Harmathy,
Hungary, Professor Mary E. Hiscock, Australia,
Dr. Jacques Périlleux, Belgium, Mr Hugh S. Pigott,
United Kingdom, Professor Stanislaw Soltysinski,
Poland, Mr Ken Tsunematsu, Japan, Mr Philip
R. Wood, United Kingdom, Mr John Young, USA,
Dr. Peter Zier, Germany.

8

Initially under André Newburg, who chaired the
roundtable discussion in Budapest in 1992, and
subsequently under John Taylor, former General
Counsel at the EBRD, who devoted much energy
to legal transition in general and to secured
transactions in particular, and now under
Emmanuel Maurice.

9

Since work started on the Model Law in 1992,
the total expenditure on the Secured Transactions
Project, covering the project team, legal and
computer consultants on the country projects
and travel, publication and other expenditure,
has been approximately €1.5 million.

10

We use “implementation” in the broad sense
covering everything that needs to be done to
enable a newly passed law to operate effectively –
and in the domain of collateral that means
offering maximum economic benefit to borrowers
and lenders, and more indirectly to the economy
as a whole.

11

The preparation for acceptance should feature in
all the earlier stages. In particular, the exclusion
of those who may be opposed to the proposed
changes is likely to encourage later rejection.

12

The World Bank has initiated large legal sector
restructuring loans in a number of EBRD
countries, including Russia, Kazakhstan and
Georgia. A key component of these programmes
focuses on the reform of the judiciary, including
judicial training.

For a specific law, such as a collateral law,
there are two elements of court application
that are of particular importance. First, the
law has to be designed to fit with the court
system that exists. In many cases that may
mean recognising the difficulties that the
courts face in dealing with the demands that
are put on them, and therefore limiting the
role of the court as far as reasonably possible
– for example, in the procedure for enforcement. Second, the judges and others responsible for the administration of the court
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system have to be informed not only about
the law but also about its relevance and the
way in which secured transactions work in a
modern market economy. A judge cannot be
expected to apply a collateral law without a
minimum understanding of the economic
rationale of the underlying transaction.

Monitoring
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Perhaps the greatest myth of all in legal
reform is that a new law, once passed and
implemented, will achieve everything that is
expected of it. There is no country where new
laws can be guaranteed to operate perfectly
from day one. In transition countries, where
the pace of change is rapid, the experience
needed to absorb new laws and regulations is
still developing and the maturity for adapting
and fine-tuning new institutions is often
lacking, it is inevitable that the monitoring
of a newly implemented law is an essential
part of the reform process. Monitoring allows
defects and deficiencies to be identified and
remedied. It implies not only following the
mechanical operation of the law but more
broadly assessing the effectiveness of the law
in achieving its purpose. Few studies have
been made to assess the impact of new
collateral laws on the availability of credit,
and yet it is through such studies that lessons
can be learned for future reform.
A monitoring programme will be most effective if it is closely linked to the work that has
gone into the preparation of the law and if it
involves a wide range of people. It should
include an assessment of the performance
of the law against the objectives that it
was originally designed to achieve at the
consensus-building stage; a systematic review
of the practical operation of the law and its
perception by its intended users and those
involved with its implementation; and a statistical study of the use that is made of collateral under the law. Input will be needed from
lenders, borrowers and their advisers, from
lawyers and the administrators of the collateral registry, from judges and court officers,
from government departments and the Central
Bank, from economists and outside observers.13

Achievements
In the context of this analysis of the legal
process it is now interesting to look at
what the Secured Transactions Project has
achieved in the six years since the Model
Law was first published.

Country projects
The achievements that are habitually looked
at first are the country-specific projects.
It was inevitable that in the early projects
the emphasis was on the earlier components
of the process. In Azerbaijan the EBRD
produced extensive comments on the proposal for the introduction of a non-possessory
charge and subsequently on a draft pledge
law. The work was more directed at consensus building but included some support
in the drafting as well. Some of the Bank’s
recommendations have been incorporated
in the new law introduced in 1998.14
In Hungary there was initially mutual
cooperation as the amendments to the Civil
Code introduced in 1996 were being prepared at the same time as the Model Law.15
The project was the first where the main
EBRD involvement has been in implementation. Together with computer consultants,16
the Bank assisted in designing, developing
and introducing the charges registration
system operated by the Hungarian Chamber
of Notaries.17 Work continues on proposed
further amendment to the Civil Code to
remedy deficiencies in the working of the law.
The work has been mainly on practical operation and monitoring. More needs to be done
on court application. A great deal has been
achieved in Hungary and many lessons can
be drawn from this work for future projects.18
In Latvia, Kyrgyzstan and Moldova assistance
was given in cooperation with other law reform
agencies in the consensus building and the
legislative drafting that led to new collateral
laws in those countries.19 In all three countries
attempts were made, with greater or lesser
success, to identify committed local counterparts and to divide responsibilities. In Latvia

the Bank has had only peripheral involvement in the implementation process but
much work has been done within the country
itself. In Kyrgyzstan the lack of work on
implementation has meant that little use has
so far been made of the law. In Moldova work
continues on certain modifications to the law
and on the introduction of a computerised
registration system. Moldova is a good example of a country where, with adequate effort
and commitment by the Moldovan authorities,
an efficient system for collateral could
rapidly be put in place, but ongoing political
uncertainty has diminished this commitment.
In Romania extensive preparatory work was
undertaken on consensus building, with a
view to the introduction of a new law.20 Much
effort remains necessary to implement the
law that was eventually passed. In Russia the
Bank gave support and comments during the
preparation of the Mortgage Law of 1998 and
has been involved in other specific reform
proposals concerning collateral. In the Slovak
Republic assistance was given in 1996 and
1997 on proposed amendments to the Civil
Code. That work was shelved in 1997 but
proposals are now at an advanced stage for
a comprehensive programme for introducing
new provisions for movable security. In
Tajikistan assistance has been given with the
initial assessment of reform needs. Ad hoc
assistance has also been given to a number
of other countries on their pledge law reform
efforts without a separate country project
being established.21
The EBRD country work so far has been
directed principally towards consensus building, drafting assistance, and the registration
part of practical operation. In the future
greater emphasis will be needed on the overall
process of implementation – practical operation, acceptance, court application and monitoring. The degree of assistance that can be
given directly in the adoption process tends to
be limited. However, the importance of defining responsibilities at the beginning of the
reform process and preparing the groundwork
for adoption and implementation through broad
consensus building has been amply proven.

Legal reform tools
Continuing in the spirit in which the Model
Law was first produced, the EBRD has
sought to disseminate knowledge and information about secured transactions laws and
their reform22 and to develop specific tools
that can be used by anybody involved in
reform work in any of the 26 countries in
which the Bank operates. The two tools that
are probably of most significance are the
Core Principles (see separate box) and the
Regional Survey (available via the EBRD’s
Web site at www.ebrd.com/english/st.htm).
The Core Principles reflect the provisions
of the Model Law and the earlier “general
principles”23 and aim to give in condensed
form a general formulation of the goals to be
pursued and the principles to be applied if
secured transactions reform is to foster economic development.24 In the first stage the
Core Principles can form the basis for assessing a country’s secured transactions law, for
identifying the need for reform and for building a consensus on what needs to be done.
Subsequently they can serve as criteria against which a draft law can be assessed and for
measuring the progress that is being made
during the reform process. And once a law
has been passed and implemented, they can
continue to be used in the monitoring process.
The Principles do not seek to impose any
particular solution on a country – there may
be many ways of arriving at a particular
result – but they do seek to indicate the
result that should be achieved. As with any
set of general principles of this nature, they
must be read within the context of the law
and practice of any particular country and
they do not aim to be absolute; exceptions
inevitably have to be made.
The Regional Survey is described in the
article that follows by Duncan Fairgrieve and
Mads Andenas. The Survey has only recently
been published and it is therefore too early
to assess its impact on secured transactions
reform in the region. It represents a new tool
for reform, which offers many potential uses

in encouraging improvement of the legal
framework for secured transactions. As
well as making available information about
secured transactions that is useful to credit
providers and their advisers, it gives a clear
indication of the changes that are needed
if the economic benefits of a secured credit
market are to be maximised.
By highlighting the strengths and weaknesses
of the legal framework for collateral in each
country, it provides a uniform basis for objective comparison between all countries in
central and eastern Europe and the CIS. It is
difficult for any country to understand its own
position in isolation or even by comparison
with the laws and practices of countries
in western Europe and the United States.
Comparing with other transition countries
can give a more meaningful indication of the
degree of improvement that has been made
and can also encourage mutual assistance
between transition countries where each can
learn from the other and where the benefit
of progress made in one can be readily
transferred to others.
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The EBRD has carried out some monitoring work
in Hungary, but more by way of ad hoc assistance
than as part of a systematic monitoring
programme – see below.
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Law on Mortgage of July 1998.

15

Professor Atilla Harmathy, who was a leading
player in the Civil Code reform, is also a member
of the Advisory Board.

16

Stewart Information Hungary.

17

See Feasibility Study for a Computerised
Registration System for Charges in Hungary,
EBRD, July 1996 and also at
www.ebrd.com/english/st.htm.
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See John Simpson and Duncan Fairgrieve,
“Registration of Charges in Hungary” Law
in transition, Autumn 1998, p.10.
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In Kyrgyzstan the Law on Pledge, which entered
into force in June 1997. In Latvia the Law on
Commercial Pledge, which entered into force in
March 1999; assistance was given jointly with
ABA-CEELI. In Moldova the Law on Pledge of
May 1996; assistance was given jointly with
Deutsche Gesellschaft für Technische
Zusammenarbeit (GTZ).

20

The law entitled “Legal Treatment of Security
Interests in Personal Property” (Title VI of Law No.
99/1999), which built on that preparatory work,
was the result of a separate World Bank initiative.
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For example, in Bulgaria and Poland, where major
secured transactions reform projects were led by
IRIS, a US legal reform organisation.

22

For example, International Conference on Secured
Commercial Lending in the Commonwealth of
Independent States, held in Moscow, November
1994, conference proceedings available at
www.ebrd.com/english/st.htm under publications;
conference held jointly with the Centre for Commercial Law Studies, Queen Mary and Westfield
College and the Centre of European Law, King’s
College, University of London, in October 1995 –
see J. J. Norton and M. Andenas, Emerging
Financial Markets and Secured Transactions
(Kluwer Law International, 1998). See also JanHendrik Röver, Vergleichende Prinzipien dinglicher
Sicherheiten (Verlag CH. Beck, 1999).

23

General principles of a modern law on secured
transactions, EBRD, June 1997, available at
www.ebrd.com/english/st.htm under publications.
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For annotated versions of the Core Principles see
www.ebrd.com/english/st.htm and also Massimo
Pedrazzini and John Simpson, “The Legal Framework for Secured Credit: A Suitable Case for Treatment” (1999), Business Law International, 127.

Overriding objective
The country projects and the development
of legal reform tools fit within the overriding
objective of improving the legal framework for
secured transactions across the region. They
represent the most tangible achievements but
there is also a third, immeasurable category of
achievement, which results from the continual
effort to fulfil this objective through every
available means. A small team of lawyers with
occasional support from external consultants
and research assistants cannot expect to manage and carry out major legal reform projects
by itself. And yet by a careful use of those
limited resources, by intervening in areas
where the EBRD can be most effective and
by gearing up output by working with others,
it has been possible to achieve results beyond
the output of completed projects. The philosophy underlying the Secured Transactions
Project has always been to create a situation
that is conducive to the introduction of
effective collateral laws. That means creating:

■

■

an awareness of the gap or confusion that
may exist when collateral laws do not work;
an understanding of the benefits to be
derived from filling that gap or removing
that confusion;
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■

■

the means with which to fill the gap or
remedy the confusion – with the emphasis
on home-grown resources; and
the means of implementing and making
a new law work.

Economists claim that it is virtually impossible to devise a meaningful method of
measuring the real economic impact of the
introduction of a new collateral law. Similarly
it is not possible to quantify the EBRD’s
achievements within this third category.
Many organisations and individuals are carrying out valuable work on secured transactions
reform across the region and the EBRD’s
contribution can be only a small part of the
whole. Suffice it to say that it is the Bank’s
firm belief that, by consistently prioritising
the broader objective of improving the legal
framework for secured transactions in all
countries in the region, every unit of specific
output is matched by more than one unit
of intangible achievement.

Going forward
It is easy to write reports and catalogue
“achievements”. It is more apposite to analyse reality and to determine what further
work remains to be done. A total of 22 countries may now have workable laws permitting
non-possessory security over movable assets;
few of those countries have laws that are
actually near to working efficiently.
The EBRD has a unique opportunity to act
as a catalyst for reform and it should continue to use that to the full. The Regional
Survey provides a knowledge and information
base that has only just started to be used. It
can be developed to provide and refine tools
for legal analysis and assessment that can be
used by all involved in secured transactions
reform in the region. The aim is to reduce
the level of dependence of each country on
external support when amending its own laws
while at the same time encouraging harmonisation of the basic approach and objectives.
The emphasis will inevitably continue to shift

* John Simpson
Secured Transactions Project
Office of the General Counsel
EBRD
One Exchange Square
London EC2A 2JN
United Kingdom
Tel: +44 20 7338 6050
Fax: +44 20 7338 6150
Email: SimpsonJ@ebrd.com

towards the implementation components of
legal reform, including the monitoring of new
laws and the way they work. When a country
has no collateral law, the urgent task is to
produce one, and tasks of implementation
and monitoring seem remote. Many countries
are now beyond that stage. But perhaps the
most important thing of all is to remember
that legal reform is a gradual and complex
exercise where positive results are likely
only if a consistent and determined plan
is adopted to cover all the stages of the
process.

Core principles for a modern secured transactions law
1

Reduce risk of credit

Security should reduce the risk of giving credit leading to an increased

6

Low cost

The cost of taking, maintaining and enforcing security should be low.

availability of credit on improved terms.

7
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2

Simple and non-possessory

All types of assets/debts/persons

Security should be available:

The law should enable the quick, cheap and simple creation of a

■ over all types of assets;

proprietary security right without depriving the person giving the

■ to secure all types of debts; and

security of the use of his assets.

■ between all types of persons.

3

8

Claim satisfied out of charged assets

Publicity

If the secured debt is not paid, the holder of security should be able

There should be an effective means of publicising the existence

to have the charged assets realised and to have the proceeds applied

of security rights.

towards satisfaction of his claim prior to other creditors.

9
4

Prompt enforcement at market value

Priority

The law should establish rules governing competing rights of persons

Enforcement procedures should enable prompt realisation at market

holding security and other persons claiming rights in the assets given

value of the assets given as security.

as security.

5

10 Commercial flexibility

Effective in insolvency

The security right should continue to be effective and enforceable

As far as possible the parties should be able to adapt security

after the bankruptcy or insolvency of the person who has given it

to the needs of their particular transaction.
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Secured transactions glossary
There are few areas of law where the terminology plagues discussion

Mortgage

as much as in secured transactions. Set out below is a brief attempt

■ Technically a transfer of ownership of assets by way of security

to remove some of the confusion.

upon the express or implied condition that ownership will be retransferred to the debtor on discharge of his obligation.

Security
■ Used generally to refer to the right taken as a guarantee of the

fulfilment of a debtor’s obligations and also more specifically to
the asset given as a guarantee.

■ It is now most often used to describe security in real estate/

immovable property.
■ Sometimes, the term hypothec is also encountered, for example

in Roman and Scottish law, as an equivalent to mortgage.

■ Not to be confused with debt or equity securities as traded in

securities markets or national security in the sense of national

Pledge

safety or defence.

■ In its strict sense a pledge is a possessory security.
■ The term has come to be used to denote any form of possessory

Security interest

or non-possessory security in assets, hence the frequent reference

■ A right given to one party in the asset of another to secure

to ‘pledge laws’ in the countries of central and eastern Europe.

payment or performance of an obligation.
■ In the United States it is legally defined in the Uniform Commercial

Code, Section 1-201(37), as “an interest in personal property or
fixtures which secures payment or performance of an obligation”.
■ It usually arises by agreement (see US Bankruptcy Code).

Lien
■ Used in the United States as a generic term to refer to a charge,

consensual or judicial, to secure payment of a debt or perfomance
of an obligation (see Bankruptcy Code).
■ Under English law, it usually refers to a passive right to retain a

Secured transactions

chattel arising by operation of law, for example the right of a repairer

■ Transactions that involve the giving of a security interest.

to detain the thing repaired until he is paid.

■ This term is most often used in an American context where it has a

wide meaning covering “any transaction, regardless of its form,

Collateral

that is intended to create a security interest in personal property or

■ The assets over which security is granted.

fixtures, including goods, documents, and other intangibles”.

■ The term is used most often in the context of US law and is also

used more generally to refer to security, as in the expression

Charge

‘collateral law’.

■ Although this term is used in English law with a specific meaning

in particular legal contexts (e.g., floating charge), it is also used as

In the Model Law, Core Principles, Regional Survey and other Secured

a general umbrella expression to encompass all the various forms

Transactions publications of the EBRD the choice of terms was neces-

of possessory and non-possessory security.

sarily a compromise since expressions have different connotations

law that it was used in the EBRD’s Model Law.

to lawyers in different jurisdictions. As far as possible, terms are
used that can be interpreted generally and detached from particular
meanings that they may have acquired in the context of specific laws.
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Securing progress in collateral law
reform: the EBRD’s Regional Survey
of secured transactions laws
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The EBRD, through its Secured Transaction Project, has recently
undertaken an in-depth survey of the state of collateral laws in the
Bank’s 26 countries of operations. This article explores the objectives
of this survey, the method used to carry it out, and the results that were
gained. The survey illustrates that a good deal of progress has been
made in secured transactions law reform in the last ten years. It also
shows that despite this progress, much still needs to be done if full
economic benefit is to be gained from the collateral regime.

An effective legal framework for the granting
of credit is an essential pre-requisite for the
development of a modern market economy.1
Unsurprisingly, therefore, the countries of
central and eastern Europe and the CIS have
devoted a good deal of effort to collateral law
reform during the transition process. These
reforms have taken place with the support
of many international governmental and nongovernmental organisations.2 The Secured
Transactions Project of the EBRD has also
assisted in this process in a number of ways.
Members of the EBRD’s Office of the General
Counsel have been directly engaged in legal
reform activities through a number of country
projects within the region.3 However, such
direct and practical assistance is by no means
the full extent of the contribution. The Secured Transactions Project has also attempted to
stimulate debate and disseminate knowledge
of security laws in a broader manner. In particular, legal reform tools have been developed by the team, which are designed to be
used by anybody who is interested, or involved, in reform work in the sphere of credit
and security.
The overall philosophy of the Secured
Transactions Project has been described in

depth in the article by John Simpson and
Joachim Menze. In this contribution, we will
focus on one particular aspect of the project,
the Regional Survey of Secured Transactions
Laws in Central and Eastern Europe and the
Commonwealth of Independent States (CIS),
which can be found on the EBRD’s Web site
(www.ebrd.com/english/st.htm).
The Regional Survey was carried out over
a period of 12 months by members of the
EBRD’s Secured Transactions Project.4
The overriding aim of the Survey was to
monitor and assess the state of collateral
laws in the Bank’s 26 countries of operations
after ten years of transition and to establish
a base from which to stimulate and direct
further reform.
The Survey highlights the progress that
has been made in improving the legal
and institutional environment regarding
security for payment. The Survey also
indicates those areas where further reform
is needed if full economic benefit is to
be gained from the collateral regime.
It therefore heightens awareness of the
importance of an effective framework
for secured transactions and encourages

further reform initiatives on the basis
of cross-jurisdictional comparison.
In compiling the Survey,5 it was possible to
draw upon the theory and practice of reforming secured transactions laws in transition
economies. Moreover, use was made of the
EBRD’s considerable role as a lender, benefiting from the extensive experience of the
Bank’s lawyers and bankers in taking and
enforcing security in the region.

Role of the survey
The Regional Survey consists of a series of
tables that aim to give an immediate picture
of the state of laws for security over movables
and intangibles in all 26 of the Bank’s countries of operations. A set of five tables have
been completed for each country, providing
an assessment of the extent to which essential features of a modern collateral law are
present. The method of compiling the
Regional Survey will be examined in more
detail in the next section. We will first examine the objectives of this project. The four
objectives of the Survey are to inform, to
evaluate, to encourage reform and to facilitate
cross-jurisdictional cooperation.

Information
The primary aim of the Survey is to provide
an accessible and user-friendly overview of
the laws for possessory and non-possessory
security in each country in the region. A
number of articles have reviewed the progress of secured transactions law reform in
selected countries in the region6 and attempts
have been made to make a broader analysis
of collateral provisions in the region.7 However, prior to this survey there had never
been a thorough comparative study of secured transactions laws for possessory and nonpossessory security in each country in the
region giving a systematic presentation of
the characteristics of the laws.

Evaluation
The Survey provides a unique comparative
law analysis of collateral laws in the countries of central and eastern Europe and the
CIS. It is designed to provide a balanced
evaluation of the present provisions for proprietary security, as adjudged against the
benchmark of the EBRD’s Core Principles
for Secured Transactions Laws.8 These Core
Principles reflect the underlying themes of
the Model Law on Secured Transactions.9
They encapsulate in condensed form the fundamental principles and practical rules that
underpin a modern secured transactions law.
The Survey highlights the progress that has
been made in improving the legal and institutional environment and indicates those areas
where further reform is needed to capture
the full economic benefits from a sound
legal environment.

Encouraging improvement
The provision of information and the accompanying evaluation are likely to lead to a
heightened awareness of the state of security
laws within the countries in the region. By
identifying the strengths and weaknesses of
the legal and institutional framework, the
agencies involved in legal reform may more
readily identify the most pressing issues for
attention. It is hoped that the Survey will

therefore help to stimulate further reform,
and that it will have increasing importance
in the future. The Survey offers an information base that can be developed to provide
and refine tools for legal analysis and
assessment that can be used by all involved
in secured transactions reform in the region.

1

See, for example, R. Goode, Commercial Law
(Harmondsworth: Penguin, 2nd ed., 1995), p.635.
Ziegel has described the importance of credit in
the following terms: “Access to large amounts of
credit (…) is as essential for the prosperity of
modern businesses as oxygen is for the survival
of living organisms.” (“The EBRD Model Law on
Secured Transactions – Some Canadian
Observations” in Festschrift für Ulrich Drobnig,
1998, p.209).

2

For the general influence of these organisations
on the legal systems of the countries of central
and eastern Europe, see Gianmaria Ajani, “By
Chance and Prestige: Legal Transplants in Russia
and Eastern Europe” (1995), Vol. 43: American
Journal of Comparative Law, p.93. In respect
of secured transactions law in the region, see
F. Dahan and G. McCormack, “International
Influences and the New Polish Law on Secured
Transactions: Harmonisation, Unification or
What?” in M. Andenas and Nakajima (eds)
Transnational Corporate Finance and the
Challenge to the Law (Kluwer Law International,
2000, forthcoming). For an overview of the
international efforts in respect of security law
reform, see Neil B. Cohen, “Harmonizing The Law
Governing Secured Credit: The Next Frontier”
(1998), Texas International Law Journal, p.173.
See also M. Pedrazzini and J. Simpson, “The
Legal Framework for Secured Credit: A Suitable
Case for Treatment” (1999), Business Law
International, p.127.

3

See J. Simpson and J. Menze, “Ten Years of
Secured Transactions Reform” in this issue of
Law in transition. For an evaluation of the impact
of these country projects, see Loukas A. Mistelis,
“The EBRD Model Law on Secured Transactions
and its Impact on Collateral Law Reform in Central
and Eastern Europe and the Former Soviet Union”
(1998), Vol. 5: Parker School Journal of East
European Law, p.455.

4

The development and publication of the Regional
Survey was made possible through financial
assistance from the UK Know How Fund, the
Japan-Europe Cooperation Fund and the German
Transform Programme. The Project Team is also
very grateful for the advice and support from
many practitioners and academics within the
region and beyond.

5

The members of the Secured Transactions Project
were especially well placed to undertake such a
study. The Project team consists of lawyers with
civil law and common law backgrounds, with considerable experience in the sphere of comparative
law. The following members of the team worked
on the Regional Survey: John Simpson, Joachim
Menze, Duncan Fairgrieve, Junko Shiokawa and
Nadja Marschhausen.

6

See, for example, F. Dahan and G. McCormack,
“Secured Transactions in Countries in Transition
(The Case of Poland): From Model to Assessment”
(1999), European Business Law Review, p.1;
Mistelis, see supra note 3, Elizabeth A. Summers,
“Recent Secured Transactions Law Reform in the
Newly Independent States and Central and Eastern
Europe” (1997), Vol. 23: Review of Central and
Eastern European Law, p.177.

Mutual assistance
The Survey can also facilitate inter-jurisdictional comparison so that different countries
can benefit from the experiences of their
neighbours. Evidently, countries in the region
can gain considerably from advanced economies’ experience on the subject. However,
it is also important for transition countries to
learn from their shared experiences in evolving towards a modern market economy. Indeed, reform agencies in transition countries
are likely to learn more readily from reform
efforts in countries with which there are parallels in terms of economic development and
legal culture. Moreover, it is part of the EBRD’s
philosophy to provide assistance that enables
countries to help themselves, individually
and collectively.10 Technical assistance provided to a single country achieves the best
results if the outcome is disseminated across
the region, generating wider benefit.
It is hoped that the Survey may facilitate and
encourage mutual assistance between countries within the region. By illustrating the
progress that has been made in certain countries, the Survey allows other countries to
identify neighbours which may be potential
sources of information and advice. By allowing an easy comparison of collateral law reform, it may also allow reform agencies to
identify consistent weaknesses in the secured
transactions laws across the region and to
adopt a more structured and uniform approach
to tackling them.

Compiling the Survey
Scope of the Survey
The Regional Survey covers consensual
charges over movable and intangible
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property. It deals only with proprietary
security that gives the creditor the right to
recover a claim by realising a charged asset.
Therefore, personal security, such as a
guarantee, is excluded. The Survey does not
extend to instruments of quasi-security, such
as financial leases, retention of title, fiduciary
transfers or factoring arrangements. The
economic advantages that may be derived
from alternative techniques of giving security,
such as retention of title, may be not inconsiderable.11 Nonetheless, all these methods
of granting security present significant disadvantages when compared with an efficiently
operating regime of proprietary security.12 To
gain maximum economic benefit, a law must
be established allowing for the granting of
non-possessory security.
The Survey does not cover immovables or
particular regimes applicable to ships and
aircraft. Security over immovable property
is undoubtedly important, and can provide
security for credit in certain circumstances,
but mortgages fall outside this study for two
reasons. First, the ability to grant real estate
mortgages is intricately linked to the system
of land law and land registration, which itself
is invariably undergoing separate and distinct
reform efforts. Second, the economic impact
of real estate mortgages in financing commercial activity may often be less significant
than charges over movables. In many cases,
the real estate will have been mortgaged to
finance its purchase in the first place. Therefore, the creditor will often be more interested in taking security in movables and intangibles, such as stock-in-trade, receivables,
equipment, etc. Moreover, from the debtor’s
perspective, movables such as stock or
receivables may be the only property over
which security may be given; small businesses will probably not own the land to give for
security. The particular regimes applicable to
ships and aircraft are also outside the scope
of this study, as they invariably involve
specific rules governing asset-based registries,
which do not apply to the wider sphere of
movables. Moreover, these regimes are by
their very nature limited to restricted areas
of economic activity and do not have a broad

impact on the market for credit in the
general economy.
In determining the scope of the study, it was
felt important to cover possessory as well as
non-possessory charges. In terms of commercial transactions, the ability to grant nonpossessory charges is of most relevance as,
in most cases, the debtor will need to use the
asset given as security in order to generate
revenue to repay his debt.13 From this perspective, the granting of possessory charges
is likely to play only an ancillary or minor
role in commercial transactions. Nonetheless,
it is interesting to evaluate the provisions on
possessory charges. There is a deep-rooted
tradition of granting possessory pledges,14
and it was felt important to reflect this in the
Survey. Moreover, the development from the
restrictive position of possessory security
over existing assets to a broader acceptance
of security that includes the granting of nonpossessory charges over a shifting fund of
future property, for example, should be seen
as an organic development.15 The liberalisation of the legal framework for secured transactions can embrace both possessory and
non-possessory security. So, the broadening
of the types of debts and the forms of debts
(for example, fluctuating debts, debts described generally) for which security can be
obtained should apply equally to possessory
and non-possessory security.

Structure of the survey
The Regional Survey is presented in tabular
format. This enhances the visual impact
of the results, and allows a comparison to
be made between different jurisdictions.
The tabular format makes the results more
accessible to a wider audience than a more
detailed text-based study would. It is hoped
that the Survey’s readership will not be
limited to lawyers.
A series of five tables was completed for each
country. The first table gives an overview of
the secured transactions laws by assessing
the extent to which certain essential features
are present. Three further tables concentrate

on specific aspects of the charge and expand
the answers provided in the first table. They
cover respectively the provisions governing
the creation of a charge, the extent to which
the legal framework is adapted to the needs
of commercial transactions in modern market
economies and the effect of the security right
upon third parties. The final table assesses
the extent to which the legal right given by
the charge in the secured property can be
realised in practice.
A grade is given for a series of questions in
each table indicating the extent to which the
legal provisions meet the benchmarks deriving from the EBRD’s Core Principles for Secured Transactions Laws for both possessory
and non-possessory security. The grading system reflects a gradual progression from a clear
‘yes’ to a clear ‘no’.16 It is recognised that the
answers given will be to some extent subjective and where the legal or practical position
is complex, they will provide only an indication of the situation. The answers to individual
questions are intended to be read in light of
explanatory notes that give a further explanation of the questions in the Survey and the
methods used in completing the tables. Moreover, for those who require an explanation of
the grades, further information is provided in
a series of footnotes following each table.
The approach that was adopted in compiling
the Survey, and particularly in determining
the specific questions, as already mentioned,
builds upon the EBRD’s Core Principles for
Secured Transactions Laws. The structure
and questions were also influenced by the
practical experience gained by the Secured
Transactions Project in promoting legal
reform that would ensure that maximum
economic benefit is derived from the security
laws. This was particularly evident in formulating the third table entitled ‘Commercial
effectiveness’, which is designed to assess the
extent to which the legal framework is adapted to the needs of commercial transactions
in modern market economies.
In collateral law reform, the primary consideration of a reformer must be the economic

efficacy of the law; it must give lenders confidence that they can recover real value from
the charged assets. Therefore, in assessing
the impact of a reform initiative, it is important to take as practical a view of the operation of the secured transactions laws as
possible. This consideration underpinned the
design and implementation of the research
for the Survey. Assessing the practical impact
of the collateral laws was facilitated by
the experience of the Secured Transactions
Project in the operation of the laws in the
region as well as by information gained
through the exposure to their day-to-day
application through the EBRD’s banking
operations. Nonetheless, this combined
experience could not provide the degree
of up-to-date information on the practical
application of the laws throughout the region
that was required. Advice on drafts of the
Survey’s tables was therefore sought from
local specialists. Over 100 experts, including
legal practitioners, government officials,
bankers and academics assisted in evaluating
the practical impact of the collateral laws.17
Publication of the Survey has primarily been
via the EBRD’s Web site, which ensures
accessibility and widespread availability.18
Electronic publication also allows for regular
updating of the information contained in the
Survey, which is particularly important given
the rapidly developing nature of law reform
in the region.

Results of the survey
and lessons learned
Many conclusions can be drawn from the
Regional Survey. The task of analysing these
data and drawing conclusions is a project
in its own right. In the limited scope of this
article, a few preliminary points can be made.
On a regional level, the Survey highlights
the fact that a good deal of progress has been
made in the last ten years. The legacy of a
socialist legal system was an undeveloped
legal framework for commercial activity. In
the sphere of collateral, legislative provisions
were generally restricted to the traditional
possessory pledge or pawn. The Survey

illustrates how much has changed. Twentytwo out of the Bank’s 26 countries of operations now have legislative provisions allowing
the granting of non-possessory security over
movable assets. The Survey also shows that
despite this progress, much still needs to be
done to allow the maximum economic benefit
that the granting of security may bring to the
economy. It must also be emphasised that
the Survey – and any analysis based on it –
is not intended to be used as a grading
system of the countries in the region but to
help point out the areas where reforms are
needed and to provide examples of successful
achievements.
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See, for example, William A. Rich, “A Survey of
Asset-based Lending in Central and Eastern
Europe” (1995), Butterworth’s Journal of International Banking and Financial Law (Special
Supplement).

8

The EBRD’s Core Principles for Secured Transactions laws can be read on the EBRD’s Web site
(www.ebrd.com/english/st.htm). These grew out
of earlier “general principles”, which were produced by the Secured Transactions Project. See
John Simpson and Jan-Hendrick Röver, “General
Principles of a Modern Secured Transactions Law”
(1997), Vol. 3: NAFTA L.Rev., pp.73-81.

9

See the EBRD’s Web site
(www.ebrd.com/english/st.htm).

10

See, for instance, The EBRD – its role and
activities, May 2000, EBRD, p.6.

11

See the interesting discussion of the legal
instruments for secured credit in German law in
R. Serick, Securities in Movables in German Law
(Kluwer Law International, 1990).

12

See, for instance, the position in the Czech and
Slovak Republics, where there is little scope for
the granting of non-possessory proprietary
security. Emphasis has been placed, therefore,
on other techniques, such as security to be
created by way of fiduciary transfer of title (see,
for example, Section 554 of the Civil Code of
the Czech Republic as of June 1995). Such an
approach has proved to be inefficient, and information from experienced practitioners suggests
that transfers are only used in practice by Czech
banks, and even then there are differing views
on the correct interpretation of the law.

13

Moreover, the creditor may not be keen to house
and guard the secured assets.

14

Mistelis, see supra note 3, at p.477.

15

See the comments of R. Goode on the evolution
of security laws: “The Changing Nature of Security
Rights” in J. J. Norton and M. Andenas (eds),
Emerging Financial Markets and Secured
Transactions (Kluwer Law International, 1998).

16

These responses are represented in the Regional
Survey as +++ for a clear yes answer and ===
for a clear no answer. See www.ebrd.com/
english/st.htm.

17

A list of those who assisted in the preparation
of the Regional Survey may be found under
“Acknowledgements” on the EBRD’s Web site:
www.ebrd.com/english/st.htm.
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We welcome comments on any aspect of the
Regional Survey. Please contact Frédérique Dahan
of the Legal Transition Team at the Bank,
Tel: +44 20 7338 6050; Fax: +44 20 7338 6150;
Email: DahanF@ebrd.com.
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The Lithuanian secured transactions system is
described in detail p.50.

Broad trends across the region
In general terms, the state of reform of
security laws can be seen to fall into four
broad categories (see accompanying map).
“Advanced reform” countries
First, a number of countries (“advanced
reform” countries) have made major progress
in reforming the legal framework for secured
transactions, and are also at an advanced
stage in the implementation process. In other
words, a collateral law has been drafted,
which has – to a lesser or greater extent –
taken account of the needs of commercial
transactions in modern market economies.
In terms of implementation, attention has also
been paid to the practical operation of the
law and the creation of a system for collateral
registration. The following countries fall into
this category: Bulgaria, Hungary, Latvia,
Lithuania19 and Poland. All these countries
have made good progress in reforming the
legal and institutional framework for secured
transactions. Nonetheless, the tabular
analysis of the Survey reveals that further
work is required to ensure that the laws
operate efficiently and provide maximum
economic benefit.
Two countries (Hungary and Poland) provide
good examples of this phenomenon. In
Hungary the Civil Code was amended to
improve the framework for secured transactions, and includes the requirement that
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Extent to which the law has been reformed to permit non-possessory charges

Advanced reform
Major reform
Minor reform
Unreformed

Estonia
Latvia
Lithuania

Russia

Belarus
Poland
Czech
Republic

Slovak Republic

Kazakhstan

Ukraine

Moldova
Hungary
Slovenia
Romania
Croatia
Bosnia and
Herzegovina
Bulgaria
FYR Macedonia
Albania

Georgia
Armenia
Azerbaijan

Uzbekistan
Turkmenistan

Kyrgyzstan
Tajikistan
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Source: EBRD Regional Survey on Secured Transactions, 2000.

non-possessory charges over movables should
be publicised through registration.20 The
EBRD assisted in the development of a fully
computerised registration system, which has
been operating successfully since May
1997.21 Statistics regarding the use of the
registry have been encouraging, but uncertainties relating to the substantive law seem
to have contributed to a certain hesitation,
which is preventing the use of charges
becoming more widespread.22 In particular,
the Survey table on commercial effectiveness
reveals that it is still not possible to take a
non-possessory charge that would cover a
fluctuating pool of assets, other than in the
case of enterprise charges. The requirements
for specific description and the uncertainty
as to the timing of the creation of charges on
after-acquired property make charges on a
fluctuating pool of assets hard to achieve
under existing Hungarian law. Reform of
the Civil Code is under way to make further
improvements that will increase efficiency
of the legal framework for charges and
hopefully resolve these problems.

In Poland impressive improvements have
also been made in the security regime, with
the introduction of the 1996 Polish Law on
Registered Pledge (which entered into force
on 1 January 1998). Yet, the review of the law
and its implementation revealed that there
are still areas for improvement. As revealed
in the Survey, the creation of a non-possessory charge takes longer than it should. There
is some uncertainty in respect of the charging
of property described generally and restrictions on the taking of security over fluctuating pools of assets and after-acquired property. Problems have also been reported in the
registration procedure, with delays and
difficulties experienced at the initial judicial
stage of the registration procedure.
The Survey is therefore very useful in identifying the remaining weaknesses in the
region’s secured transactions laws. Moreover,
it can be consulted as part of an assessment
of “good practice” by countries that did not
score so well, learning from their neighbours’
more successful reform efforts.

“Major reform” countries
A number of countries (“major reform” countries) have made significant reform efforts but
the viability of taking security is still compromised by deficiencies in the law and its implementation. This group of countries includes
Albania, Azerbaijan, Kyrgyzstan, Moldova,
Romania and Ukraine. In these countries, the
full economic benefit of the reform work has
yet to be felt. The need to match improvements in the substantive law with progress in
implementation is exemplified by Albania and
Romania. In both countries, reform efforts
resulted in the enactment of a modern law
governing secured transactions.23 However,
neither country has yet put in place an effective means for ensuring publicity of charges.24
In Romania, for example, an effective system
for publicising non-possessory charges has yet
to be created. If reform efforts are to bring
about the full range of economic benefits, the
process of reform must be pursued to the end,
and must also include implementation (usually
administrative) measures.
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“Minor reform” countries
In a number of countries (“minor reform”
countries) initial reform efforts have been
made but much still remains to be done. This
group is the largest in the region, revealing
that considerable secured transaction reform
work remains. These countries are Armenia,
Belarus, Estonia, Georgia, Kazakhstan, the
Former Yugoslav Republic of Macedonia,
Russia, Slovenia, Tajikistan, Turkmenistan
and Uzbekistan. Many of these are CIS
countries that have been inspired by Russian
developments in this field. It is appropriate
therefore to dwell on the state of secured
transactions reform in Russia.
Russia was one of the first countries in the
region to begin reform of security laws
with the introduction of the Law ‘on Pledge’
No. 2872-1 in 1992. This law represented
a good starting point for collateral reform in
the region. It was subsequently complemented
by the introduction of the Russian Civil
Code, which covered security over property
in Articles 334-358. Although these reform
efforts are significant, the Survey illustrates
that there are deficiencies in the Russian
regime for secured transactions.
First, the provisions of the Civil Code governing charges and the Pledge Law are inconsistent, and the extent to which the Civil Code
provisions supersede and replace the Pledge
Law is somewhat unclear, although the Civil
Code is supposed to prevail in case of conflict. Second, the substantive law governing
security in Russia still has significant weaknesses, including restrictions on the forms

of debt that can be secured and on the assets
that can be used as security. Most importantly, the Survey shows that the priority of
the chargeholder in the secured property in
Russia is also subject to a number of exceptions, which are likely to reduce the value
of taking security.26 Moreover, an effective
system for publicising non-possessory security has yet to be designed: non-possessory
charges over movable property do not
currently require centralised registration.
Companies and registered entrepreneurs have
to maintain a charge record book, although
this presents many weaknesses over a centralised system. The manner for enforcement
is not clearly defined and although there are
some provisions for temporary protection of
assets, their effectiveness is not clear.
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See A. Harmathy, “The EBRD Model Law and the
Hungarian Law” in J. J. Norton and M. Andenas
(eds), Emerging Financial Markets and Secured
Transactions (Kluwer Law International, 1998).

21

See generally J. Simpson and D. Fairgrieve,
“Registration of charges in Hungary”, Law in
transition, Autumn 1998, p.10.
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Ibid.
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Respectively, the Albanian Law on Securing
Charges, which was passed in October 1999
(see in this issue p.44), and the Romanian law
entitled “Legal Treatment of Security Interests in
Personal Property” (Title VI of Law No. 99/1999),
which was published in the Official Monitor on
27 May 1999.
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Work is being undertaken in both countries and in
Moldova to establish a centralised charges registry.
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Namely, the Decree of the President of Ukraine
No. 167/98 “on Measures to Enhance
Responsibility for Payments to Budget and State
Specialised Funds” of 4 March 1998 and the
Resolution of the Cabinet of Ministers of Ukraine
No. 1185 “on the Procedure for the Maintenance
of the State Register of Pledges of Movable
Property” of 30 July 1998.
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On execution, the claim of a chargeholder ranks
behind claims of individuals for damage to health
or loss of life and payment of wages and behind
claims of the state for social security, pension
funds and taxes.

“Unreformed” countries
There are still countries (“unreformed”
countries) in which there is little or no scope
for the granting of non-possessory proprietary
security: Bosnia and Herzegovina, Croatia,
and the Czech and Slovak Republics. It may
come as a surprise that the Czech Republic
is to be found in this category. Indeed, it is
often cited as one of the most advanced
countries in the region and, together with
the Slovak Republic, is a candidate for EU
membership. As the article on the Czech
Republic in this issue on p.66 explains, the
Czechs rely primarily on fiduciary transfer of
ownership to guarantee a credit. However,
both the Czech and Slovak Republics have
recognised the need to make progress in this
sphere, and in the latter, work has recently
recommenced on an earlier attempt to make
amendments to the Civil Code and to develop
a modern secured transactions framework.

Specific strengths
and weaknesses in
collateral law reform
It is instructive to look at how specific
elements of security laws have been tackled
throughout the Bank’s region of operations.
This section focuses on a number of issues
that were highlighted in the responses to

the Regional Survey questions since they
illustrate the general achievements in the
reform process and the specific weaknesses
that remain in the legal systems of the region.
Although the Survey covers both possessory
and non-possessory charges, this section will
concentrate on the data collected on questions applied to non-possessory charges.
The following section addresses the themes
of creation of the charge, enforcement of the
charge, priority that the chargeholder enjoys
over the collateral, system of publication of
the charge, assets that can be assigned as
collateral, and debts that can be secured by
a charge. The bar chart presents the findings
on these issues.
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Ukraine is another country in which a good
deal of effort has been expended in reform
work. The original Law on Pledge of 1992
has been amended on several occasions, and
subordinate legislation has also been introduced in this sphere.25 A centralised registry
has been set up, which commenced operations in April 1999. Nonetheless, there are
still significant weaknesses in the functioning
of the law, and in particular, the enforcement
of charges is yet to work efficiently.
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charge, a security right will not be of much
practical use unless it can be enforced.
The provisions covering enforcement are
consequently of great importance. The
manner in which a security right can be
exercised is influential in determining the
value of the charge. In the Survey, there were
mixed results in response to the question
whether the manner of enforcement of a nonpossessory charge was clearly defined. Nine
countries received a clear ‘yes’ in response
to this question, and a further 11 countries
received a positive answer with some
reservations. In two countries (Armenia and
Russia) it was found that the manner of
enforcement of the charge was not clearly
defined, but that there were some mitigating
factors in law or practice. In Armenia a new
Law on Public Auction is expected, which
should make the process clearer.

Clarity of the manner
of creating the charge
Survey Question 2.1: Is the manner
of creation of charge clearly defined?

A collateral law is unlikely to be effective
if the manner of creating a charge is not
clearly defined. It is encouraging that many
of the countries have addressed this, with
the bulk of the countries (18) providing a
straight positive response to this, and four
others recording a grade of ‘yes but with
some reservations’.
The Survey reveals some problems in creating
charges in Hungary. The problems stem from
the fact that the character and manner of
creation of the enterprise charge are not clear.
Moreover, the manner of creation of charges
over debts and other intangible assets, such
as securities, is also unclear, in particular
regarding registration requirements.

The mixed results to this question, and also
to those questions concerning enforcement
generally, perhaps reflect the fact that
enforcement is often regulated by separate
procedural legislation and not by the recently
reformed provisions on collateral. Generally
the Survey results for enforcement of a
charge demonstrate that many weaknesses

Clarity of the manner
of enforcing the charge
Survey Question 5.1: Is the manner of
enforcement of charge clearly defined?

Although there may be a good degree of
certainty in the procedure of creation of a

Responses to Regional Survey questions for non-possessory charges
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exist when it comes to effectively implementing security laws. In order for there to
be an efficient means of realising the charged
asset, not only must the legal framework for
enforcement be improved and implementing
institutions created, but this must also be
accompanied by commensurate progress
in the practice of enforcement.

Priority of the creditor
in the secured assets
Survey Question 4.1: Does the charge
give priority in charged property?
Survey Question 4.2: Does the secured
creditor have priority in bankruptcy?

The question of the secured creditor’s priority
in the secured assets is crucial in determining the value of a charge, and therefore in
assessing the economic benefits to be gained
from a collateral law. In the Survey, this
question is addressed from two different
perspectives. First an attempt was made to
determine whether the secured creditor gained priority in the secured asset in ordinary
enforcement proceedings and then to look at
the position on realisation when the chargor
is insolvent – the ultimate risk against which
security should give protection.
The responses showed that the position of
the creditor regarding enforcement prior to
insolvency was generally more favourable
than that during insolvency itself (see bar
chart). Outside bankruptcy, in 14 countries
the chargeholder was clearly granted priority
over the collateral, whereas priority was
clear with some reservations in six countries.
For instance, in Tajikistan, claims of the
National Bank take priority over secured
claims. There was no priority or uncertain
priority in two countries (Belarus and
Russia). In the case of bankruptcy, in
contrast, priority was clear in only eight
countries; in seven other countries there
were some reservations. Finally, the remaining seven countries do not grant priority to
the chargeholder of a non-possessory charge.
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Survey Question 2.4: Is there an effective
system for publicising the charge?

The issue of the existence of an effective
system for publicising non-possessory
charges gave rise to very mixed results across
the region. This is perhaps inevitable, given
the effort required in creating a computerbased registration system for non-possessory
charges. In nine countries, there is no means,
or only very limited means, of providing
effective publicity for non-possessory
charges. For example, in Uzbekistan the law
allows for the charged assets to be tagged,
or to be left under lock and seal, but this is
optional. This is highly unpractical or unsafe
for the creditor. Registration is required only
for charges on vehicles.
Nonetheless, many countries have taken
some steps towards providing for publicity.
In four countries (FYR Macedonia, Hungary,
Latvia and Lithuania) there are effective
systems for publicising the charge, and in
nine others there is either legislative provision for such a registry, but no system as
yet, or there is a registry that is working
imperfectly. A good illustration of the latter
is Kyrgyzstan, where registration of nonpossessory charges takes place in the Single
State Registry of Pledge Transactions. At
present, this registry is paper-based. The
computerised registry system provided for
in the law is still in a state of development.
The status and efficient operation of the
paper-based registry is open to question.

General description of collateral
available and general description
of secured debts
Survey Question 3.2: Can property
be described generally?
Survey Question 3.5: Can the secured
debt be defined generally?

To derive maximum economic benefit from
a collateral law, it is important that the law
should facilitate the securing of debt in the
widest possible circumstances. Security

should be available for a wide range of assets
and to secure a broad range of debts. In
terms of assets, the Survey shows that of
those countries that allowed for nonpossessory security, the legislation rarely
placed major restrictions on the type of
assets that can be charged. The exception
to this was Estonia, where non-possessory
security may only be granted over a very
restricted range of assets (registered assets,
securities and enterprise charges).
On the other hand, limitations on the form
in which assets can be charged were more
common. A particularly thorny problem
concerned the general description of assets
for the purposes of non-possessory security.
Many countries limit the usefulness of their
collateral laws by restricting or prohibiting
reference to the characteristics of a class or
category of charged property. In 13 of the
22 countries that allow for non-possessory
security, the description of collateral in
general terms was either ruled out or subject
to very restrictive conditions (see chart
question 3.2). In many of the CIS countries,
including Belarus, Kazakhstan and Russia,
the general description of charged property
is only allowed for charges over commodities
in circulation and processing. Otherwise,
specific identification of charged property
is required.27
Limitations created by the demands of
specificity also apply to the debts that may
be secured. Many CIS countries still require
a specific identification of the secured debt.
In Russian and Belarussian law it is generally not possible for the secured debt to be
defined generally. On the other hand, a
significant number of countries in central
and eastern Europe have recognised the
advantages of giving the parties the freedom
to describe the extent of the secured debt. In
12 countries, the obstacle of specificity has
been surmounted and the contracting parties
may – to a lesser or greater extent – describe
the secured debt in generic terms.28

27

See, for example, Article 357 of the Civil Code
of the Russian Federation 1995; Article 327
of the Kazakhstan Civil Code; Article 338
of the Civil Code of Belarus.

28

See, for instance, in Bulgaria, Article 5(1),
Law on Registered Pledges of 1996.
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Dr. Mads Andenas
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Conclusion
Since its creation, the EBRD has encouraged
reform and modernisation of secured transactions laws in all 26 countries in which it
operates. The Secured Transactions Regional
Survey builds on that work by presenting an
accessible overview of progress in the region
in the last ten years and identifying those
areas to which attention should now be
focused. The Survey, updated to take into
account both legislative changes as well as
practical application, will no doubt represent
a very useful tool for further reform work.
It is clear that a good deal of progress has
been made in improving the substantive law
governing security in the great majority of the
Bank’s countries of operations. The Regional
Survey reveals that time and resources now
need to be focused on ensuring that the
benefit of those efforts are fully realised
through effective implementation of these
laws. The reform agencies must ensure that
both the law and practice of enforcement
is sharpened so that should circumstances
occur in which the assets must be realised,
there is a cost-effective and quick method
of procuring value from the secured
assets.

Focus on secured transactions

System for publicising the charge
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How local perceptions of pledge laws compare with the findings of the Regional Survey
Effectiveness of pledge law
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Albania, Azerbaijan, Kyrgyzstan, Moldova, Romania, Ukraine.

Bulgaria, Hungary, Latvia, Lithuania, Poland.

For the past four years, the EBRD has surveyed lawyers and academics

The bar graphs above show that there is a strong correlation between

familiar with the local laws of their countries in central and eastern Europe

the perceptions of collateral law held by LIS respondents and the

and the Commonwealth of Independent States (CIS). These surveys have

Regional Survey results. Those countries that were identified as having

taken the form of questionnaires addressing the recipients’ perceptions

undertaken more extensive reform on their secured transactions laws

of the extensiveness (how closely the laws approximate international

scored higher on the extensiveness and effectiveness of their laws. Thus,

standards) and effectiveness (the adequacy and efficiency of their

the assessment made in the Regional Survey about the relative strength

implementation) of the commercial laws of their respective country. The

of “advanced reform” countries was similarly reflected in the perceptions

findings of the EBRD’s Legal Indicator Survey (LIS) are regularly published

held by local lawyers. The scores for other country groups decrease

in Law in transition.

in accordance with the level of reform.

The LIS includes a section on secured transactions/pledge law, with

It is interesting to note that the gap between extensiveness and effective-

questions broadly derived from the principles underlying the EBRD’s

ness exists in all four country groupings. Even for “advanced reform”

Model Law on Secured Transactions. More specifically, the LIS’s secured

countries, which have fairly extensive and comprehensive collateral laws,

transactions questions focus on the ability of parties to contract for non-

the perceived effectiveness of pledge registration and enforcement lags

possessory pledges in movable property, to protect their security interests

behind. The “unreformed” countries (Bosnia and Herzegovina, Croatia,

through registration in a centralised collateral registry and to enforce their

Czech Republic and Slovak Republic) have very low effectiveness marks –

security interests effectively. Unlike the Regional Survey on Secured Trans-

the average score being 26 compared with 57 (on an index of 100) for

actions, the LIS has not involved an evaluation by the EBRD of the legisla-

the advanced reform countries.

tive rules on collateral. Rather, the LIS addresses the perceptions that
key players have of the laws and regulations in force. Hence, the results
indicate how lawyers subjectively view and understand legal transition in

Beyond noting the broadly similar findings of the LIS and the Regional
Survey, two conclusions emerge from the comparison of the two surveys:
■ First, the perceptions of legal practitioners and academics familiar with

Focus on secured transactions

the region. Therefore, the LIS presents a different measure of the state
local pledge laws are accurate if the Regional Survey is taken as a
of legal transition for pledge laws and institutions in the EBRD’s countries
measure of the true state of pledge laws in transition countries. This
of operations.
suggests that these lawyers have good access to information about
In order to compare the LIS results with the Regional Survey results, the

the content of pledge laws and the way in which they are implemented

country groupings used in the Regional Survey were replicated using the

despite problems that exist in many transition countries with publishing

LIS pledge law data for 1999. The Regional Survey has identified four

laws and key court decisions in a timely manner.

groups of countries based on the extent of pledge law reform: “advanced

■ Second, these lawyers perceive the implementation of collateral laws

reform”, “major reform”, “minor reform” and “unreformed” countries.

as the major impediment in all of the countries surveyed. This con-

LIS results for each country were broken down into extensiveness and

clusion reinforces the need for governments in the region to give

effectiveness scores. The LIS scores of individual countries were placed

greater priority to ensuring that resources are made available so that

into the four categories and averaged to create overall group scores.

modern pledge laws are made effective.

This allows direct comparisons to be made.

Anita Ramasastry, Assistant Professor of Law, University of Washington
Stefka Slavova, Research Economist, The World Bank

Frédérique Dahan, Counsel, EBRD, Lecturer in Law, University of Essex*
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Secured transactions law
in western advanced economies:
exposing myths

Focus on secured transactions

In their seminal 1985 work Major Legal Systems in the World Today,1 David
and Brierley noted that “the study of socialist law enables us to adopt a new
critical stance in regard to our own law. It may also frequently happen that,
without rallying to the theoretical positions of Marxist doctrine, experiments
attempted in socialist countries can be put to good use as well in the West.”
Fifteen years later, central and eastern Europe has changed dramatically.
However, as the transition to democracy and the market economy progresses
at differing paces in the individual countries, it is still valid to suggest that
the West can learn a great deal by examining and supporting what is now
effectively a reform process in the East.
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Because the concept of transition implies
a journey from one place to another that is
already known, experts and agencies assisting transition countries with the reform of
their legal systems towards the standards of
advanced market economies should reflect –
critically – on their own laws. This reflection
would be particularly useful in the area
of secured transactions.
The purpose of this article is to show that
despite the myth surrounding the concept,
no meaningful description of the secured
transactions laws of western economies can
be made. There are three reasons for this,
each of which will be considered in turn.
First, there is no standard definition, or
even a clear common understanding, of the
limits of the concept of secured transactions.
Second, there are very few common rules
or standards in western legal systems
(broadly defined as western Europe and
North America). The full extent of this lack
of commonality is rarely recognised. Third,
the purpose of such a description – to aid
the transition of east European systems –
vanishes when one realises that the laws
on secured transactions in the West are
not as advanced as it may have been
assumed; on the contrary, they are in
severe need of reform.

Focus on secured transactions

Defining the subject
of secured transactions
As a legal term, “secured transactions” is not
precisely defined. Under English law, it is
more common to refer to “security interests”2
whereas Article 9 of the US Uniform
Commercial Code uses “secured transactions” terminology.3 It has generally been
assumed that this term refers to security over
property as opposed to a personal security.
Under English law, a secured transaction
can be defined as an agreement – usually
accessory to a credit agreement, present or
past – which grants the creditor “a right
relating to property, the purpose of which is
to improve the creditor’s chance of getting
paid or of receiving whatever else the debtor

is required to do by way of performance
of the contract. (…) Such security may be
possessory, where the creditor takes possession of the subject matter of the security, or
non-possessory.”4 However, English lawyers
are generally not comfortable with this term,
with some preferring to use the term “charge”.
Even here there remains uncertainty, as the
term “charge” can be used in more than one
way. It can function as a general umbrella
expression encompassing all types of security
interests (mortgages as well as charges strictly defined) or, more precisely, can be used to
refer to a specific, legally defined instrument
(known as a fixed or floating charge).5
England is not the only jurisdiction in which
there is uncertainty and confusion over the
terminology. One also finds the terms “pledge”
or “mortgage” being used in a very general
sense in other jurisdictions. Under French
law, for example, the same term “pledge”
(“gage” or “nantissement”) is used in some
very different situations. Although originally
requiring dispossession of a tangible asset so
as to secure the creditor, the term has gradually come to be used to denote a security
interest over assets of various kinds, including
intangible assets. In some cases, a fictitious
dispossession is deemed to have taken place
by statute.6 This has resulted in the meaning
of the word becoming diluted.
Furthermore, when presenting the variety
of secured transactions and their legal
regime under French law, certain authors
have described some as “pseudo security
interests” or “security interests by diverted
way”.7 In other words, although they are not
security interests, these instruments can
behave similarly or lead to the same results.
The work done at the EBRD over the past ten
years has helped shape the process of reform
in eastern Europe. In particular, the Model
Law on Secured Transactions has offered
a template for transition countries, which
illustrates how the different components of a
secured transactions law can be assembled.
Countries can draw from the Model Law
at will in order to draft new provisions or

new legislation on secured transactions.
Particularly noteworthy is the fact that the
Model Law is based on the idea of a “charge”,
namely a single security right for all types
of movable assets and rights.
A charge is defined as “a property right
and not a mere obligation. The right entitles
the person receiving security to a sale of
the things and rights taken as security in
enforcement proceedings and gives preference over unsecured creditors in enforcement
and insolvency proceedings.”8 Together with
the EBRD’s Core Principles for a Secured
Transactions Law, the Model Law has the
great advantage of precluding the need for a
transition country to conduct a comparative
study – that is, to seek out and compare the
various laws on secured transactions from
different countries.9
If they do not intend to refer to the Model
Law, western reform agencies undertaking
to assist with the reform of “secured transactions laws” in central or east European
countries have to define the subject matter
themselves. This is an exercise that is likely
to begin with a study of their own domestic
legal system. This self-examination will raise
a number of questions – what is and is not
included in secured transactions, and more
generally, what methodology is to be adopted
in order to distinguish security interests from
other types of contracts – rather than
providing any answers.

Searching for common rules
in secured transactions law
The role of tradition and policy choices
in shaping the law
Even when a neutral terminology has been
established, it remains difficult to identify
legal rules of secured transactions that can
be detached from a particular jurisdiction.
As the introduction to the EBRD’s Core
Principles for a Secured Transactions Law
reads: “The principles do not seek to impose
any particular solution on a country – there
may be many ways of arriving at a particular

result – but they do seek to indicate the
result that should be achieved.”10 Thus,
a transition country reforming its secured
transactions law will have to identify the
routes it wishes to take in order to achieve
the economic objectives promoted by the
Core Principles.
It has been suggested that there are two
levels to the process of legislative reform
in central and eastern Europe.11 The first
concerns the “founding block” of laws that
a market economy needs in order to organise
basic relationships, namely the law of ownership, contract and company law. Beyond
these fundamental elements, there is a further need for a complex system of laws and
regulations to govern economic activities
(for example, competition, social protection,
consumer protection, labour law, etc.).
Although the primary objective of a secured
transactions law is economic, such a law is
at the crossroads between acting as a purely
economic law and forming part of the fundamental block of laws that make up a country’s
legal heritage. In order to present a secured
transactions legal system of one’s own, it is
necessary to examine the general principles
of the law of property. The use of assets to
secure an agreement will necessarily involve
rules of transfer of title, assignment of rights
and the incidence of possession. More generally, it will raise the question of “what is a
property right?”. Since secured transactions
are contractually based, contract law principles will determine the validity and
enforcement of the transactions and thus
should also be consulted.
Secured transactions provision also implies
that a number of economic and social policy
choices will be made, which will be reflected
in the law. These choices can have a dramatic effect on the practical functioning of the
law. One of the best examples of this can be
found in the provisions that affect secured
creditors when their debtor has become insolvent. Clearly, the position of the secured
creditor will be significantly affected by
whether the insolvency law grants secured

creditors absolute priority outside the debtor’s
estate, or provides a ranking order for claims,
which gives higher priority to matters such as
employees’ unpaid wages or tax and social
security contributions. To take another example, the creation and running of a secured
transactions registry which communicates
to third parties the existence of a secured
interest over part or all of the debtor’s assets
is also of the utmost importance. Obviously,
these features are generally independent
from the legal framework and tradition of the
country. Economic laws and regulations are
rooted in social and economic philosophies
and policies that have developed independently from a country’s legal tradition.12
Considering the above issues, it is not surprising that the laws on secured transactions
throughout western Europe and also North
America differ widely. These laws have
evolved over centuries and are closely embedded in the legal tradition of each country.

Evidence from Europe
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See René David and John E.C. Brierley, Major
Legal Systems in the World Today (London:
Stevens and Sons, 3rd ed., 1985), p.157
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See, for example, A.L. Diamond, A Review of
Security Interests in Property (DTI, HMSO 1989);
M. Bridge, Personal Property Law (London:
Blackstone, 2nd ed., 1996); Roy M. Goode,
Legal Problems of Credit and Security (London:
Sweet & Maxwell, 2nd ed., 1998). See also
in this issue the glossary p.27.
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The title of Article 9 is “Secured Transactions;
Sales of Accounts and Chattel Papers”.
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See Diamond, supra note 2, p.9. Section 1-201(37)
of the US UCC defines security interest as “an
interest in personal property or fixtures which
secures payment or performance of an obligation.”
See below for the difference in approaches between
English and American law.
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See s 396(4) of the UK Companies Act 1985.
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For example, the Decree No 968 of 30 September
1953 “on Pledge over Vehicles” allows the debtor
to keep possession of the vehicle, the pledge
being registered in a specific register, but deems
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effect to prevent third parties acquiring any rights
over the vehicle).
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See M. Cabrillac and C. Mouly, Droit des sûretés
(Paris: Litec, 4th ed., 1997).
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See EBRD, The Model Law on Secured
Transactions, (1994), ‘Introduction’.

9
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of legal systems. Through the support of an international advisory board, the drafters drew on
a broad range of legal and practical sources
from central, eastern and west European countries and worldwide.
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differences between member states’ economic
laws altogether (see Waelde and Gunderson,
supra note 11, p.368).
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See Bridge, supra note 2, p.150.

14

This is the analogy used by George Gretton in
reference to English secured transactions law as
opposed to the Scottish law, which he sees as
“Calvinistic”. See George Gretton, “Mixed
Systems: Scotland”, in Emerging Financial
Markets and Secured Transactions, Joseph J.
Norton and Mads Andenas (eds), (Kluwer Law
International, 1998), p.282.
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See Bridge, supra note 2, p.151.

English law and Equity

English law recognises legal and equitable
mortgages, both of which can be created on
movable as well as immovable property.
Legal mortgages are subject to the Common
law rules whereas equitable mortgages are a
creation of Equity.13 This dual system, which
may appear to some as akin to “the Hindu
universe, with its infinity of divinities, its
endless and involved and delightful complexity, its unpredictability”,14 is the key
to some of the most innovative features
of English law.
Because the equitable mortgage does not
require formalities, it can attach the assets
as soon as they enter the debtor’s estate,
allowing a mortgage to be contracted over
future assets or a fluctuating pool of assets.
This is how the floating charge came into
existence, as an instrument for raising
finance based on security over future and
fluctuating assets, such as stock-in-trade
(see Holroyd v Marshall (1862) 10 HLC
191).15 Thus in order to understand what a
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floating charge really is, one also has to
understand the historical distinction between
Common law and Equity in English law.
German law and the fiduciary

legal scholars have expressed concern about
this situation, but their criticisms have not
led to reform.17 Here again, the nature
of the system can only be explained by
reference to the tradition of German law.

transfer of title

In Germany the most commonly used security
interest over property is the fiduciary transfer
of title by way of security. In effect, a charge
over movable property requires possession
of the asset to be transferred to the creditor,
pursuant to Section 1205, Para 1 of the
German Civil Code (BGB). A charge over
receivables requires formal notification to
the debtor (Section 1280). These impractical
requirements have come to be circumvented
by means of the practice of transferring
ownership of movable assets – “Sicherungsübereignung” – or assigning receivables by
way of a security – “Sicherungsabtretung”.16
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What may seem at first to be a very complex
operation is in fact very well suited to the
surrounding context of German law, which
allows the transfer of property of any asset,
including future assets, and of a fluctuating
pool of assets (such as stock-in-trade). As far
as receivables are concerned, the blanket
assignment of all present and future receivables of the assignor (“Globalzession”) is
extensively used in practice. None of these
security interests is actually registered anywhere. As a result, they are entirely invisible
to third parties and other creditors. Some

French law and the numerus clausus rule

In French law, as mentioned above, a
security interest over property is a right in
rem and, pursuant to the general principle
of the numerus clausus of rights in rem, only
rights expressly defined by statute can be
valid. Parties are not allowed to draft an
agreement involving property for security purposes according to their individual needs if
these needs fall outside what is provided by
law, in contrast to the situation in English law
where lawyers invented the floating charge.
As a result, in order to meet increasing practical needs, the legislator has developed new
and specific tools for taking security over
movables. The result is a very piecemeal
approach, which has led to the adoption of
a number of confined laws on highly specific
subjects, very much dictated by the circumstances at the time. For example, one can
find in French law the agricultural warrant
over fungible assets,18 the warrant over stock
of products derived from petrol,19 the warrant
over stock of war material,20 and the warrant
over industrial assets.21 There also exists a
specific pledge on cars governed by a 1934
Law known as the Law Malingre.22

Belgian law distancing itself
from French law

Even the secured transactions laws of countries that do share similar legal heritages –
or, to use the jargon of comparative law, that
belong to the same legal family23 – can differ.
For instance, Belgian and French laws are
generally viewed as belonging to the same
legal family, the civil law (Romanic) family.
Belgian law has been significantly influenced
by the French Napoleonic Civil and Commercial Codes. Yet on closer examination, differences become apparent that have major practical effects on the validity and availability
of secured transactions. The assignment of
receivables is an example of this.
Under French law, the “traditional” assignment of receivables is governed by the Civil
Code, Articles 1689 ff. This is a contract
between the assignor and the assignee, by
which the assignee transfers his claim against
a debtor to the assignor. The difficulty is that
pursuant to Article 1690, the debtor must be
formally notified in the form of an official letter
delivered by a bailiff, or the debtor must have
formally accepted the assignment as testified
in a deed. Before this notification, the debtor is
allowed to pay the assignor the debt. Because
of the highly impractical requirement of
Article 1690 for parties who would be assigned
claims very often, such as banks and financial
institutions, a specific regime was created.
The Law No 81-2 of 2 January 1981 (known
as “Dailly” after the senator who initiated the
new regime) provides a new method for the
professional assignment of debts. A person,
legal or physical, may assign a bulk of present or future claims that he has over one or
several debtors as long as this assignment is
part of his professional activity and is only to
financial institutions. The assignment can be
perfect (by sale) or made by way of security.24
It is made by means of the assignor delivering a document to the bank that summarises
key information regarding the debts. The
assignment binds the parties and third
parties (including the debtor) at the date of
execution. However, it remains valid for the
debtor to pay the assignor up until the point

at which he has been informed of the assignment by the assignor – this notification can
be done by any means.
In contrast, up until 1994 the Belgian system
for assignment or charge over receivables
was governed by Articles 1690 ff of the Civil
Code, in a similar manner to French law. In
1994, Article 1690 was amended, signifying
a change in the Belgian law from the French
approach to the German.25 According to the
new provision, the transfer is effective between the assignor and the assignee and binding upon third parties as from the date of
execution of the assignment agreement. Notification to the debtor, which can be done by
any means, is useful only in the case of conflicts between the assignee and third parties.
As a result, the respective legal dispensations
on the assignment of receivables in French
and Belgian law are now very different. The
French regime of general (and mainly useless)
assignment of receivables has remained
unchanged: a simpler regime is available,
but only to financial institutions. A supplier
willing to extend credit facilities to his debtor
could not benefit from the Dailly regime.
Belgium, on the other hand, undertook to
reform the Civil Code itself, providing for
the easier assignment of receivables. The
decision to opt for one or the other solution
rested on the legislator and the country’s
policy. Legal tradition alone provides no clear
explanation for the differences. Thus only a
very detailed technical and practical analysis
of individual legal systems on secured transactions could account for these wide differences in western Europe. The Trento Project
(see box p.43) aims to provide such
information.
This very brief presentation of some of the
different legal systems on secured transactions illustrates the gaps between western
European laws. One cannot, therefore, present a unified picture to transition countries
seeking reform “within the lines of major
western European legal systems”. These
standards simply do not exist, even if comparison is confined to the countries of the

civil law tradition. There is thus no harmonised template for the reform route to be
obtained from European legal systems.

Differences within the systems
inspired by the US, UCC Article 9
When one attempts to define categories of
secured transactions systems in developed
economies, a clear division appears between
those countries that have adopted or have
been greatly influenced by the United States
Uniform Commercial Code, Article 9, and
those that have not. Since the publication of
the official text in 1962,26 Article 9 has been
an incontestable success not only within the
United States but also outside, in countries
such as Canada and New Zealand. The main
reason for this is that Article 9 constitutes a
real breakthrough in the approach to secured
transactions legal dispensation. Its most
innovative feature is the concept of a unitary
security device, which takes the place of the
former variety of devices (for example, pledge,
chattel mortgage and conditional sale), each
of which had been governed by its own law.27
Article 9 instituted one device, one set of
terms (“secured party”, “debtor”, “collateral”,
and “security interest”) and one legal regime.
It applies to any secured transaction, regardless of form, which intends to create a security interest.28 Article 9’s philosophy is thus to
look beyond the form that the parties choose
to give to their transaction and fulfil their
“true objective” (that is, the wish to create a
security interest).
Article 9, however, goes further than this. As
it entails, for example, that a pledge would be
regarded as equivalent to a sale under retention of title, it ignores the effects of the transaction on the parties’ proprietary rights (that
is, who is the owner of the asset, what is the
nature of the right granted by trust to the
creditor, etc). Article 9’s philosophy is to
reject conventional proprietary conceptualism
in favour of pure functionalism.29 The problem with functionalism, leaving aside the
question of how far one would want it to go,
is that one would still have to distinguish

16

See York Strothmann, “Germany”, in Bank
Security and Other Credit Enhancement Methods,
W.E. Moojen and M. Ph. Van Sint Truiden (eds)
(Kluwer, 1995), p.155. See also Howard D. Fisher,
The German Legal System and Legal Language
(Cavendish Publishing, 2nd ed., 1999).
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See U. Drobnig, “Empfehlen sich gesetzliche
Massnahmen zur Reform der Mobiliarsicherheiten?”, Gutachten F zum 51. Deutschen
Juristentag 1976, p.F 35.
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Rural Code, Articles L-342.1 ff.; Wine Code. This
warrant is available to farmers and producers only
to charge crops, animals or farming equipment.
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Law of 21 April 1932. The warrant is available
only to oil companies.

20

Decree-Law of 24 June 1939.
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Law of 12 September 1940. This was created
during wartime and required manufacturers to
have been granted a letter of agreement that
invited them to undertake the production of
required goods.

22

As amended by the decree No, 968 of 30
September 1953. This security right aims to
protect car manufacturers and their subsidiaries.
The pledge is available only to guarantee the
seller or its agent who sells on credit, or the
credit establishment that finances the car’s
purchase.
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See, for example, K. Zweigert and H. Kötz, An
Introduction to Comparative Law (Oxford University
Press, 3rd ed., 1998); Peter de Cruz, Comparative
Law in a Changing World (Cavendish Publishing,
2nd ed., 1999).
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As confirmed by the Cour de cassation in Com,
24 April 1990, Bull civ IV, No 118; D 1990, IR,
118; RTD Com 1990, 442, obs Cabrillac and
Teyssié. This is a rare example in French law of a
fiduciary transfer of ownership. It is also possible
to charge the claims (nantissement) but this is
not really used in practice.
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See Eric Dirix, “De vormvrije cessie”, Rechtkundig
Weekblad, (1994-95), pp.137-145; Pierre Van
Ommeslaghe, “Le nouveau régime de la cession
et de la dation en gage des créances” (1995),
Journal des Tribunaux, pp.529-540.
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Several US states, such as Pennsylvania, had
actually enacted their secured transactions laws
before then based on the earlier version.
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James J. White and Robert S. Summers,
Uniform Commercial Code (West Publishing,
4th ed., 1995) Chapter 21, p.925.
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Section 9-102(1).

29

See the excellent analysis in Michael G. Bridge,
Roderick A. Macdonald, Ralph L. Simmonds &
Catherine Walsh, “Formalism, Functionalism, and
Understanding the Law of Secured Transactions”,
(1999), Vol. 44: Mac Gill Law Journal, p.567,
at p.573 (hereafter referred to as Bridge et al.).
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between transactions that were intended
for security and those that were not. Such a
distinction is not always an easy one to make.
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In order to avoid such a difficulty, the assignment of receivables (accounts and chattel
papers) was included in the Article 9 regime.
However, only Article 9 perfection and
priority rules apply to them, whereas enforcement rules are applicable to security interests
on receivables only. This is rightly so. Under
the enforcement rules of a security interest,
the creditor’s right upon the collateral is
conditioned to the debtor’s default and is
also limited to the amount of the claim. The
creditor must account to the debtor for any
surplus. In contrast, the assignment of
receivables gives the assignee title over them.
Therefore, the conceptualisation of the transaction – that is, its effects on the proprietary
rights of the parties over the receivables –
remains necessary at the enforcement level.
In fact, the requirement of perfection by
filing of an assignment of receivable under
Article 9 amounts to exactly the same objective as the rule that would require registration
in a public register of a clause of retention of
title. This in itself does not require regarding
both transactions as functionally equivalent.
Furthermore, a policy decision must still be
taken: “The policy issue in question is
whether or not ownership is intrinsically
deserving of a higher level of protection at
the priority level than the interest of a
secured creditor.” 30
These policy choices are again dependent
on individual jurisdictions. In the Canadian
provinces, the various Canadian Personal
Property Security Acts (PPSAs), which have
been inspired by Article 9, provide different
publicity and perfection regimes from Article
9’s. With the exception of Ontario, true leases
for a term in excess of one year are deemed
to be security interests for the purpose of
perfection and priority (thus requiring filing),
but not for enforcement. Under Article 9 and
the Ontario PPSA, in contrast, a distinction is
drawn between a true lease and a secured
transaction in the form of a lease: the
decisive factor in distinguishing between

them is the location of the title (in the sense
of the residual economic value).31 These
differences are explained by the general
Canadian perception of the importance of
the registration system, “the commitment
of these jurisdictions to the reliability and
integrity of their registration systems, and to
the perceived utility of these systems not just
as means of protecting reliant third parties,
but as vehicles for regulating priorities in a
manner that reduces the need for a litigationintensive, case-by-case analysis of the substantive nature of the parties’ transaction.”32
These developments demonstrate two points.
First, the gap between countries that have
adopted Article 9’s system and those who
have not may not be as large as it seems: the
core policy issue remains the priority given
to ownership versus that given to a security
interest. Second, within jurisdictions that
have apparently embraced the same system
as inspired by Article 9, substantive rules
vary depending on the jurisdiction’s position
on publicity and priority.

Western systems in need
of reform
The third and final feature that must be
recognised when looking at the question
of secured transactions laws in western economies is their imperfection and the urgent
need for reform. Apart from Article 9 in the
United States, the systems in place generally
lack many of the features that can be said to
make up efficient, modern secured transactions laws. If placed against the benchmark
of the EBRD’s Core Principles of Secured
Transactions, it is far from certain how
German law, French law or English law might
measure up.33 The individual countries are
well aware of the problems, but inertia seems
to prevent radical changes from being made.
In the United Kingdom the question of reform
of the security interest has been pending for
a number of years. A number of experts have
been commissioned to develop recommendations. Professor Diamond, whose 1988 report
is the most recent, drew attention to a “weighty

support for reform” within the business and
legal community and called for “radical
changes” to be made.34 Basically, Diamond’s
position was that English and Scottish law
should reform according to the example of
Article 9. He recommended that a new law
on security interests should replace the
various existing rules in order to simplify the
law, speed up business transactions and
ensure that the same treatment would apply
to like transactions. He also recommended
the introduction of a comprehensive Register
of Security Interests to replace the complicated current system, made up of common
law equity rules supplemented by statute,
whose application depends on difficult
factual issues concerning notice.35 There
was no follow-up to these recommendations.
In France too, as shown above, the system
is plagued by the refusal to allow a flexible,
general description of charged assets and
secured debts. This leaves the parties to a
secured transaction in the position of having
to execute complex agreements to circumvent
these shortcomings, with the additional
transaction costs that this entails. The legislator has responded not by tackling the problem as a whole but by creating specific, highly specialised regimes. Meanwhile other legal
areas, particularly insolvency law, threaten to
seriously undermine security instruments by,
for example, empowering the insolvency
administrator to sell the charged assets.36
Increasingly, practitioners choose to secure
transactions using “the queen of security
interests” – ownership. Retention of title,
leasing and assignment by way of security
are now at the centre of the debate. Some
scholars have called for a functional
approach, in the manner of Article 9, to
correct this trend.37 Others prefer a more
moderate approach, which would consist of
recognising the economic objectives of the
concept of secured transactions, which has
traditionally been seen as a matter of civil
law. This would entail the provision of simple
and cheap conditions for the constitution of
a security interest and the guarantee of
a maximal chance of payment.38
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Even advanced secured transactions legal
systems can be deficient in areas. Article 9
itself has recently been revised in order to
resolve some ambiguities.39 For example,
Section 9-504 provides that the conditions
of the sale of the repossessed collateral
(manner, time, place and terms) by the
secured creditor must be “commercially
reasonable”. This provision has been the
subject of extensive litigation (which is quite
ironic given that the objective of this method
of enforcement was to keep proceedings from
going to court).40 More generally, as part of
their general revision process, the working
group has been compelled to assess and
address a number of hard choices that make
up the system of Article 9,41 such as the
balance between secured and unsecured
creditors. This balance is intrinsically a
matter of policy. The choices made in
individual jurisdictions will not necessarily
be the same as those of others and may
evolve further with time and circumstances.

Conclusion
It can be seen that western advanced economies are effectively in the midst of sustained

reflection on their own secured transactions
laws. They cannot dwell on a so-called set of
“international standards” to help them through
the revision process because, as shown above,
these do not exist. What does exist, however,
is a general agreement that determinations of
the status and recognition of possible conflicting rights to private property have to be
made in terms of public policy, in accordance
with the country’s legal tradition.42
Assisting with legal reform in central and
eastern Europe does help western reformers to
become more conscious of these policy choices
in their own countries. In turn, because the
majority of transition countries have now
started the process of reform, they are
in the process of equipping themselves with
legal devices that will allow the consistent
and rational implementation of these policy
choices. In other words, the countries of
central and eastern Europe may well, in the
not so distant future, have secured transactions laws that are simpler, more flexible and
better adapted to their economic needs than
those of the European Union countries. That
is certainly not a conclusion with which
David and Brierley would have disagreed.
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In May 2000 the International Financial Law
Reform Sub-Committee of the International
Bar Association (IBA) held a conference on
the legal framework for secured credit, at
which IBA members from 11 countries (Argentina,
Australia, Canada, Finland, France, Hungary,
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countries corresponded to the EBRD’s Core
Principles on Secured Transactions. It is now
envisaged that the legal systems of other EU
member states and the EU accession countries
will also be examined and that these analyses
could be published. This should bring an
interesting perspective to the debate.
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The “Common Core of European Private Law”
on security rights over movables
“Conflicts among secured and unsecured creditors in relation to movable assets” is the full
title of a comparative study conducted under the umbrella of a larger project entitled “the
Common Core of European private law”, also known as the “Trento project” since the study

the Trento Project is its use of hypotheticals. The contributions from EU member states start
from a set of practical problems, that is, typical factual situations and basic transactions, and
discuss the solutions that the legal systems of these states provide in statutory law and case
law. Each problem is followed by 16 national answers (Scots law is dealt with separately) and
the editor’s comparative observations. The questionnaire on security rights over movables,
edited by Eva-Maria Kieninger (Max-Planck Institute of Foreign Private Law and Private
International Law, Hamburg), covers a range of subjects. These include the retention of title
in simple and extended form, the use of leasing for security purposes, the security transfer
of ownership and other non-possessory security rights, the security assignment of claims,
the floating charge and related rights in civil law jurisdictions and, finally, the so-called actio
pauliana (avoidance). The comparative observations and the general report that concludes
the study explore the similarities and differences and try to identify possible areas for a
future harmonisation of security rights over movables within the EU. For more information,
see www.jus.unitn.it/dsg/common-core/
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was undertaken at the Law Department of the University of Trento, Italy. The special feature of
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New Albanian law
on securing charges

Focus on secured transactions

Albania has recently introduced a new law on security interest
in movable property. The authors report on the main features
and ambiguities of the law, especially the types of collateral,
the completion of the charge and priorities. The article focuses
on the new enforcement procedures available to chargees,
which are innovative and promising for the country’s credit
opportunities.

This article aims to outline the main features
of Law No. 8537 “on Securing Charges” (the
LSC), which was adopted by the Albanian
Parliament on 18 October 1999, and of the
amendments introduced to the Civil Code1
and the Code of Civil Procedure2 to allow
effective implementation of the LSC. The
LSC introduces a non-possessory security for
any type of movables and intangible property,
therefore creating a new system in addition
to the one already provided for by the Civil
Code for privileges, mortgages and pledges,
which strictly follows the Italian tradition.
The LSC was prepared with the substantial
help of the American Institute IRIS
(Institutional Reform and the Informal Sector)
– Central Europe, which has been actively
involved since 1996 in a project for the
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Key definitions of the LSC
Pursuant to the LSC, Article 1, a “securing
charge” is defined as “a real right on intangible property or tangible movable property,
whether present or future, that secures one or
more obligations that arise before or after the
securing agreement”. It is unclear whether
a securing charge can be created on rights
(except for intellectual property rights). In
effect, intangible property is defined in the
law as “any property other than a thing, an
instrument or a security. Intangible property
is intellectual property, accounts and so on”
[our emphasis]. Instruments are defined
broadly as including “a cheque or another
written document that evidences a right of
payment. In the ordinary course of business,
the instrument is transferred by delivery
against signature under the law.” However,
there is no explicit mention of claims as
such. Moreover, the LSC defines a “chargor”
as “a person who owns collateral which is the
subject-matter of the securing charge”. This
is substantially different from the definition
given in the EBRD’s Model Law on Secured
Transactions, which states in Article 2:
“Any person may grant a charge over his
things and rights (…). The person granting
the charge is called chargor” [our emphasis].
The LSC does not refer to rights. As a result,
it is arguable whether a securing charge can
be created on usufruct rights or, for example,
on rights of a concessionaire, which is
granted a concession. In contrast, the Civil
Code allows usufruct rights to be pledged.
This, however, would be inconsistent with
Article 2 of the LSC, which is clearly
inspired by Section 9-102(1) of Article 9
of the US Uniform Commercial Code. In
effect, Article 2 states as follows: “This Law
governs any transaction, whatever its form
and however it is designated, that creates,

whether by transfer of ownership, possession
such as in the case of pledge or otherwise,
a securing charge in movable things,
intangible property or rights of their owner”
[our emphasis]. As a result, the principle that
a securing charge can be created on rights
seems recognised in principle by Article 2,
but denied by other provisions of the LSC.4
A “securing agreement” is defined as “the
agreement between parties for one or several
transactions described in Article 2.” Apart
from the broad definition given above,
Article 2 also specifies certain types of
agreement that are securing agreements,
including sale contracts with reservation of
title and leases of goods for a term exceeding
one year. Certain transactions are expressly
excluded from the application of the LSC,
including employment claims, assignment of
credits secured by a mortgage or lease of
immovable property, transfers of certain
accounts, and “any transactions governed by
another law of the Albanian state or by a
bilateral or a multilateral international
agreement recognised and ratified by the
Albanian state that provides for the creation,
completion, priority or enforcement of a
securing charge” (Article 4). The above
provision is to be read in conjunction with
the new Article 546 of the Civil Code, which
provides for “the provisions governing
pledges set out in the Civil Code not to be
applicable to commercial transactions subject
to a securing charge in accordance with the
criteria set out by another law”.
The objective of these provisions appears
to be the creation of two distinct systems over
movable assets, namely one set out in the
Civil Code for pledges and the other set out
in the LSC for securing charges (excluding
pledges). However, this approach is inconsistent with the definition of “securing
charge” set forth in the LSC, Article 1, and
with the LSC’s scope as set out in Article 2.
Pursuant to these provisions, a securing charge
would include possessory pledges, per se,
“completed” in accordance with Article 8
of the LSC (see below). This ambiguity is,
naturally, a source of uncertainty.

1

Law No. 8536 of 18 October 1999 “on certain
additions and amendments to the Civil Code of
the Republic of Albania” introduced amendments
to Articles 499, 546 and 605 and a new Article
749/a.

2

Law No. 8535 of 18 October 1999 “on certain
additions to the Code of Civil Procedure of the
Republic of Albania” introduced a new Article
526/a.

3

The Albanian office of IRIS, led by Yair Baranes,
is currently working on the establishment of the
Albanian Registry of Securing Charges, which is
necessary for the implementation of the LSC.

4

On the importance of granting security in rights,
please refer to Section 4.5 of the General
principles of a modern secured transactions law
published by the EBRD in 1997, which indicates
that: “Security in rights plays an ever increasing
role in security and must therefore be properly
addressed in a secured transaction law. The
importance of rights as security is for example
visible in project financings.”

5

This is consistent with Article 4.2 of the EBRD’s
Model Law on Secured Transactions: “For the
charge to be valid, the secured debt must be
capable of expression in monetary terms whether
in national or foreign currency or monetary units
of account or any combination of these. A charge
securing an obligation which is not yet translated
into a money obligation is not enforceable until
this translation occurs.”

Finally, under LSC, Article 3, obligations may
be conditional and need not be monetary
obligations, but they must be capable of
monetary valuation.5

Creation and completion
of a securing charge
Pursuant to Article 5, a valid securing charge
can exist only under three conditions:
1) The chargor and the chargee sign a written
securing agreement providing a description
of the collateral charged. The signing of the
agreement is the moment when the securing
charge attaches the collateral. Therefore,
priority in respect of a securing charge for
future debt is acquired immediately and not
at the time the debt is owed to the chargee.
The description of the collateral may be “all
of the chargor’s present and after-acquired
property”, or may encompass all of one type
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development of a legislative initiative on
secured transactions.3 The law is based
on the Canadian model and the US Uniform
Commercial Code Article 9. It is also the
result of IRIS’s previous experience
in Poland.
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of movable or intangible property, or all
property except a specified type. An important feature is that the collateral will include,
unless the parties decide otherwise, any
proceeds “that derive directly or indirectly
from a dealing with collateral”, including
insurance payments.
2) The chargor owns the collateral (or is a
buyer under a sale contract with reservation
of title, or a lessee under a lease of goods)
or is authorised by the owner to enter into
the securing agreement on his behalf. If
the securing agreement relates to a collateral
that is not yet in the ownership of the chargor, the securing charge arises without the
need for further action when the chargor
acquires that collateral.
3) The chargee is bound by contract to advance credit or loan money to the chargor or
another person or perform any other obligation, or has already done so.
In order to provide the chargee with priority
over subsequent charges, a securing charge
must be completed. Completion occurs when
one of the following events takes place
(Article 8):

■

■

■

■

the securing charge is registered in accordance with the LSC (see Article 25 below);
the chargee or his agent takes physical
possession of the charged property;6
a bailee in possession of the charged property issues a title document in the name
of the chargee or otherwise acknowledges
that he holds the goods on behalf of the
chargee; or
a provision of the LSC states that the
charge is completed.7

A Registry of Securing Charges is to be created for the registration of securing charges
and other claims and rights pursuant to law
(Articles 25 and 26). It will be operated by
the Ministry of Finance, and the Minister is
to adopt regulations governing its functioning
– for example, applicable fees and form and
content of registration. The Minister may also
prescribe the length of time for which registrations will be effective. At the time of writing this article, the Regulations of Securing
Charges have not been enacted and the
Registry is not operational.

Priorities between charges
Priority between completed charges is determined according to the order in which the
chargees registered their charges, took
possession of the collateral, or otherwise
completed the charge (Article 11).8 There
are special rules concerning completed purchase money securing charges. In general
these take priority over all other charges
over the same collateral (see below in
the case of bankruptcy). Priority between
uncompleted charges is determined by the
order in which the charges are attached to
the collateral, that is, the signing of the
agreement.
As a general rule, completed securing
charges have priority over uncompleted
ones. There are circumstances, however,
in which the rule does not apply (Article 12).
In particular, where a creditor becomes an
execution creditor before the completion of a
securing charge, the execution creditor
will take priority over the securing chargee
unless the chargee has filed a registration
notice before the creditor has become an
execution creditor. Also, the rights of a
buyer of collateral who purchases it without
knowledge of an uncompleted securing
charge will take priority over that securing
charge, as will those of a lessee of goods
who takes possession of the collateral without
knowledge of the securing charge.
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Transfer of the chargor’s rights
Article 21 of the LSC re-introduces the
concept (which was omitted in the Civil
Code) that ownership of the collateral may
be transferred subject to a securing charge
on that collateral. The chargor may transfer
ownership of the charged collateral, but the
new owner takes the charged property subject
to the securing charge. The wording respects
the recommendation of Article 21.2 of the
EBRD’s Model Law on Secured Transactions,
which sets out that “any person acquiring
title to charged property will acquire subject
to the charge (…).”
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Enforcement
Where the chargor defaults under the securing agreement, Article 29 provides that the
chargee shall have the rights and remedies
provided by the LSC, and those provided
by the securing agreement, provided they are
not inconsistent with the LSC. Pursuant to
Article 31, a securing agreement constitutes
an executive title. Therefore, if the chargor
defaults, the securing agreement may be
executed by an execution officer upon order
of the competent court. This allows the
execution officer to seize the secured
collateral without prior notice of seizure
and deliver it to the chargee for subsequent
sale (see below). An “executive title” is the
only legal basis on which execution and
enforcement of claims by a court bailiff can
be carried out. An executive title gives its
holder the right to apply to an Albanian court
for an “executing order”, which is handed to
the court bailiff so that execution can take
place. The procedure is relatively fast, giving
expediency to the enforcement of security.

Article 510 of the Code of Civil Procedure
lists as executive titles all court decisions,
arbitral awards, notarial deeds evidencing
a monetary obligation and other “acts” given
that status by special law. A securing charge
will qualify as such since Article 31 of the
LSC expressly states so.
Schedule 6 to Law No. 8435 of 28 December
1998 “on the Tax System” provides that
executive titles are enforced subject to
payment of a tax (at the rate of 3 per cent
of the amount of the title – that is, the
claim when the title is enforced against
individuals, or at the rate of 7 per cent
if the enforcement is against juridical
persons). On the other hand, Article 31
provides that the parties are obliged to
pay fees and expenses in relation to
enforcement of an executive title as
provided in the Regulations of Securing
Charges. It is hoped that the Regulations
of Securing Charges will not add additional
fees or expenses to the current 3-7 per cent
tax, or furthermore that payment of taxes
for the enforcement of executive titles
related to mortgages, pledges, privileges
or securing charges will be eliminated or
considerably reduced by the adoption of
a specific law.
The LSC, Articles 32-38 contains, inter alia,
the following provisions regarding the rights
of the parties to a securing charge:
■ the right to apply to the court concerning
default and execution (Article 32);
■ the right of the chargee to have possession
of the charged collateral after execution
(Article 33);
■ the right of the chargee to sell the charged
collateral at the premises of the chargor if
it cannot readily be moved from there
(Article 34);
■ the right of the chargee to dispose of the
charged collateral by a variety of means
“in a commercially reasonable manner”,
including private sale, public auction or
closed tender, but the chargee may himself
purchase the collateral only at a public
sale, and only at a price close to its
commercial value (Article 35);

■

■

■

6

This provision confirms the view that a
possessory pledge would be regarded as a
completed securing charge.

7

There seems to be no other provision in the LSC
which states that the charge is completed: this is
a catch-all clause inserted by the drafters.

8

This is consistent with Article 17.2 of the EBRD’s
Model Law on Secured Transactions, which states
as follows: “The priority between different charges
over the same charged property is determined in
accordance with the time at which they were
created or deemed to be created pursuant to
Articles 6.7 or 6.8 except as otherwise provided
in this Article 17 (…).”

9

For an introduction to Decree 600, see G.
Massimiliano Danusso, “La legge albanese sulle
garanzie reali”, in Rivista di Diritto Civile, 1995,
n.1 – 1st part.

the duty of the chargee to provide the
chargor and any subordinate chargees with
a written account of the amount received by
disposal of the collateral, the distribution of
that amount and any surplus (Article 36);
the right of the chargor, following default,
to propose that the chargee take the
collateral or a portion of it in satisfaction of
all or part of the chargor’s obligations under
the securing agreement, thereby precluding
a disposition of the collateral. If neither
the chargee nor any registered subordinate
chargee (who must be notified of the
proposal) objects, the chargee is deemed
to accept this proposal (Article 37);
the right of the chargor to redeem the
seized collateral prior to its disposal by the
chargee by fulfilling the unpaid obligation
(Article 38).

It is noteworthy that Article 526/a of the
Code of Civil Procedure provides for the
recognition of the enforcement measures
granted to the chargee by the LSC. It
expressly recognises that “by way of law,
special rules can be determined relating to
the execution by the bailiff of specific executive titles (including claims arising from a
securing agreement)”. Since the LSC does
provide for more creditor-friendly methods of
realising the seized collateral than the existing provisions of the Code of Civil Procedure,
this amendment allows the harmonisation of
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Although Article 21 of the LSC appears to
extend adequate protection to the interests
of the secured creditor, Article 6 of Decree
600 (adopted on 22 July 1993 and published
in the official gazette No. 12 of November
1993), which had preceded the Civil Code,
provided for a more elaborate and explicit
protection of the existing secured interest.9
Under this article, the holder of the collateral
subject to the security interest was required
“to preserve and protect the property” and
was “responsible towards the creditor for any
damage caused to the property subject to the
secured interest”. It could be argued that the
all-inclusive wording of Article 21 of the
LSC does provide for the degree of protection
enjoyed by a secured creditor under Article 6
of Decree 600. Moreover, given the fact that
the Civil Code omitted this concept, and
bearing in mind that Albanian courts are
still struggling to show a creditor-friendly
mentality when dealing with these matters,
it would have been better to have adopted
a similar degree of specificity and clarity
when addressing this issue.
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the existing regime with the new methods
introduced by the LSC. Under Article 526/a,
these “special rules” must nevertheless be
tested against the main provisions for execution by the bailiff under the Code of Civil
Procedure so that the interests of all parties
involved in the process can be treated fairly.

Securing charge in conjunction
with the Civil Code and the
Bankruptcy Act
The ranking of creditors’ claims and priorities is unclear under Albanian legislation.
Article 21 of Law No. 8017 dated 25 October
1995 “on Bankruptcy Procedure” (the Bankruptcy Act) ranks them, with the highest
priority given to obligations towards the State.
There is no reference to preferred or secured
creditors. However, other provisions in the
Bankruptcy Act include a clear distinction
between secured and unsecured creditors.
The provision of Article 21 of the Bankruptcy
Act should also be co-ordinated with Articles
603-607 of the Civil Code, which provide the
general rules for the ranking and order of
privileges and secured credits, especially
Article 605, which sets out the order. This
article was recently amended in order to
reflect the changes made to the status of
secured transactions by the entry into force
of the LSC. Competing claims are ranked
in the following order:10
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a) claims arising from commercial transactions secured with a securing charge in
the form of a purchase money security over
specific assets;
b) claims arising from salaries and alimony
in the previous 13 months;
c) social security claims for unpaid contributions together with accrued interest and
claims from employees for the damage
suffered by failure to pay the above contributions by the employer;
ç) claims deriving from indemnities caused
by death or personal injuries;

d) claims arising in the last two years from
authors and their successors for any proceeds
from the full or partial disposal of their
intellectual property rights;

is inconsistent with the LSC, Article 2. Given
the broad definition of securing charge, it is
not clear on what basis a pledge would be
unable to be regarded as a securing charge.

dh) state claims for any obligations to the
state budget and social security claims for
obligatory insurance as set by law;

Clearly, the provisions of the Civil Code
and those of the Bankruptcy Act lack coordination and it is unclear how this will
be managed in practice. Although various
bankruptcy procedures have been started
in Albania, none has been significant in
terms of size of the bankrupt business. Also
no state-owned enterprise has ever been
subject to a bankruptcy procedure. There is
a clear understanding, however, that secured
credits in a bankruptcy procedure are preferred to any other credit except for those
credits indicated in the Civil Code as enjoying a higher ranking. Nevertheless, the
contradictory provisions of the Bankruptcy
Law and Article 605 lead to a clear
uncertainty in terms of credit ranking.

e) claims arising from transactions secured
with a securing charge as set by law;
ë) claims arising from salaries and alimony
before the period specified in (b) above;
f) any premium for intermediary services
arising from any agency contract, accruing
from the last year of the agency relationship;
g) claims secured with a mortgage or pledge
which do not constitute a securing charge;
gh) claims arising from asset preservation
measures or execution measures carried
out in the common interest of creditors;
h) claims from bank credits and loans which
are not included in (e) above and claims
arising from voluntary securities; and
i) claims arising from supply of seeds, chemical substances for agricultural purposes,
water for irrigation and agricultural crops
and products.
This ranking of competing claims under
Article 605 reflects the enhanced status of
secured claims since the enactment of the
LSC, with the insertion of purchase money
security at the top of the priority ladder.
Other secured claims also enjoy a higher
ranking than was the case before. The only
exception remains mortgage rights, which
are still ranked at roughly the same level
of protection and priority as before. A mortgage is not a securing charge, and therefore
will not enjoy the same degree of protection
and priority as a securing charge. It is
unclear why claims secured by mortgages
and pledges should rank lower than claims
secured by securing charges. Moreover, this

Transitional provisions
The LSC does not apply to transactions
executed before 1 January 2000 (Article 42).
However, parts of the law will apply to a
security interest that would have been a
securing charge if it had been created after
1 January 2000 where that security interest
conflicts with a securing charge created after
that date. In such case, in order to preserve
his first ranking, the first chargee must give
a notice of registration in relation to the
security interest within 90 days of the date
on which the LSC entered into force. This
provision applies also to a “possessory”
charge, although possessory pledges created
before the entry into force of the LSC should
not have been affected by the LSC. Alternatively, the chargee can complete the securing charge within the 90-day deadline by
obtaining physical possession of the goods,
instrument, security or money pursuant to the
securing agreement or by having the bailee
in possession of the charged property issue
a title document in the name of the chargee
or otherwise acknowledge that he holds
the goods on behalf of the chargee.
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The LSC entered into force on 1 January
2000. However, pending the enactment of
the Regulations of Securing Charges, it is
arguable whether some if not all provisions
of the LSC have entered into force.11
Another problem is that the Law does not
take into account the Albanian security
system tradition devised by the old 1955
Civil Code, which was eventually repealed in
1981, the 1993 Decree 600 and the present
Civil Code. The LSC is the fruit of a foreign
tradition, which is different from the Italian
tradition which inspired the 1955 Civil Code,
the Decree 600, the Code of Civil Procedure
and the Civil Code. While the “Italian job”
is by no means perfect, the LSC’s creation
of a separate type of security interest which
cannot be included in the categories devised
by the Civil Code will possibly call for
regulation of the rights and obligations of
the chargor and chargee in a more detailed
manner (within the lines of the common law
tradition), which is novel to the Albanian
legal system. Albanian courts will be faced
with the need to co-ordinate securing charges
created under the LSC with the above laws
and also with the Company Act.12 Scope still
remains for the introduction of a unified legal
framework for all privileges, pledges and
securing charges.
Whether the LSC will be able to foster
secured lending and the taking of effective
security in Albania in the short term is
difficult to predict. With the introduction
of the LSC, the Albanian system has become

“quite sympathetic” to security.13 Domestic
banks have been, however, inclined to do
mortgage-lending rather than movable assetbased financing. This was mainly because of
the confidence banks had in the registration
procedure with the various mortgage offices
throughout the country. However, such confidence has been undermined by the large
number of claims of former owners on
mortgaged land and by the inefficiency of
some mortgage offices. There is scope for the
LSC to become an effective tool of secured
lending especially if the Registry of Securing
Charges proves to give prospective lenders
an effective predictability of priorities.
The LSC, in principle, applies, like the
Uniform Commercial Code Article 9, to all
transactions intended to create a security
interest in personal property – for example,
sale with reservation of title and hire purchase. Albanian banks and debtors have very
little experience with such types of transaction and, undoubtedly, it will take some
time before they recognise the advantages
of title finance. The LSC will certainly be
important in this respect. The adoption of the
LSC would be beneficial to the development
of project finance transactions and international finance generally, although the
feasibility of securing charges over rights
(other than intellectual property rights and
“instruments”) is disputable. It would appear
that the current framework regulating such
matters would benefit from further amendments which would ensure greater uniformity
of approach.

10

The order follows the Albanian alphabet for crossreference accuracy.

11

Under one interpretation, those provisions of the
LSC which do not require for their implementation
the enactment of the Regulations of Securing
Charges and the actual entry into operation of
the Registry of Securing Charges to be created
under Article 25 of the LSC, have entered into
force and are fully effective.

12

For an analysis of Law No. 7638 dated 19
November 1992 “on Commercial Companies”,
see Micheal Prinz zu Löwenstein, “Albanien:
Erster Teil des Handelsgesetzbuchs und Gesetz
über Handelsgesellschaft” in Wirtschaft und
Recht in Osteuropa, 9/1994.

13

For a classification of jurisdictions ranked
according to whether a country is “sympathetic”
or “hostile” to security, see Philip R Wood,
Comparative Law of Security and Guarantees,
Sweet & Maxwell.
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Lithuania’s law on pledge
over movable property

Focus on secured transactions

This article provides an introduction to the main provisions of Lithuania’s
Law on Pledge over Movable Property, which was adopted on 10 June
1997. It describes the procedure for pledging movable property, assignment
and sub-pledge of a pledge, registration of the pledge, execution against
the collateral and other matters within the scope of the law.
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Prior to the review of the concrete provisions
of the Law, it must be noted that it is not
applicable to pledges when possession of
the property is transferred to the pledgee
(possessory charge). The possessory pledge
is regulated exclusively by the general
provisions of the Civil Code, which are
also applicable to a non-possessory charge.

Existence of a pledge
In accordance with Paragraph 1 of Article 3
of the Law, a pledge shall be created when:
■ in a manner set forth by this Law, a written
pledge agreement is concluded between the
debtor or another person (the pledgor) and
the creditor (the pledgee), and the transaction involving the pledge is registered
in the Hypothecary Register; and
■ the transaction involving the pledge is
registered in the Hypothecary Register by
a unilateral declaration of the pledgor.
Pursuant to this definition, a pledge is generally regarded as contractual.2 Pursuant to the
1997 Law, the right to pledge the property
belongs to the owner of the property or a
person holding the property in trust, or – in
cases set forth by this law – the future owner
of the property. Jointly owned property may
be pledged only upon a written agreement
of all the co-owners.

Pursuant to the Law, a pledge may secure
the performance of any contractual obligation
(arising from loan, purchase-sale and other
agreements). Unless otherwise provided in
the agreement, a pledge shall secure a claim
to the extent of its value at the time of its
satisfaction, including interest, forfeit, losses
incurred due to delay, and recovery expenses.

Property that can be object
of a pledge
Article 15 of the Law provides for the following property that may be subject to the pledge:
■ any movable object defined by its individual or class characteristics, excluding
movable assets that can be subject to a
pledge under the 1992 Law on Hypothec
(e.g., ship and aircraft);
■ securities;
■ intellectual property rights;
■ money in the bank account of the debtor;
■ rights in rem;
■ rights in personam arising from a written
agreement.
However, the aforesaid property may only
be offered as the collateral provided that it
is owned by the pledgor or will come into
the pledgor’s ownership in the future. It
must also be noted that the legislator has
determined the complete list of the property
that may be pledged. This, in turn, means
that a property that does not fall into one of
the six above-mentioned groups cannot be
subject to a pledge. Besides, according to
Paragraph 2 of Article 5, property that
belongs to state and local government
institutions or institutions and organisations
funded by the state or local government
may not be used as the subject of the
pledge. Taken literally, this means that the
restriction on charging state property does
not include state-owned enterprises but
only institutions and organisations. As set
forth in the Law on State and Municipal
Enterprises of 21 December 1994, No I722, obtaining a founder’s permission is
regarded as the main restriction provided
for the state and municipal enterprises in
order to charge their long-term assets. The

1

Hypothecary divisions register hypothec and
pledge of movable property. There are ten
hypothecary divisions in Lithuania. The Central
Hypothecary Office accumulates information
about hypothec and pledge of movable property
furnished by hypothecary divisions and releases
such information as required. Hypothecary
divisions are responsible only for the information
held by them. However, anyone can have access
through division registers to the data held by the
Central Hypothecary Office and thus may obtain
information about hypothec and pledge of
movable property registered throughout Lithuania.

2

Neither the Law nor other current laws of
Lithuania provide for statutory pledges.

other limitation is the prohibition on securing the fulfilment of other individuals’
obligations.
Finally, property withdrawn from public circulation, property whose disposal is prohibited and property against which, under the
existing laws, execution may not be levied,
may not be the subject of the pledge irrespective of the owner of the property.

Different types of pledge
The Law does not contain a specific chapter
that would regulate different types of
pledges. However, according to the analysis
of certain provisions of the Law and by
comparison with the relevant provisions of
the Law on Hypothec, the following six types
of pledge can be distinguished:
■ Ordinary pledge shall be registered when
a debtor pledges one asset that is part of
his/her movable property as a security for
the discharge of one definite obligation.
■ Joint pledge shall be registered when a
debtor pledges several assets that are part
of his/her movable property to secure the
discharge of one definite claim. In case
of enforcement, only as many items of
the property may be sold as is necessary
to satisfy the claim. The owner (owners)
of the property is (are) entitled to decide
in what order the items of property should
be sold, unless otherwise provided for in
the pledge agreement.
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One of the major factors that triggered the
reform of legal regulations on pledge over
movable property in Lithuania was a need
to establish a safe and reliable system
securing the performance of debtors’ obligations vis-à-vis domestic as well as foreign
creditors. Due to the constantly increasing
need to raise finance, the regulation of
pledge over movable property by the provisions of Lithuania’s Civil Code had become
insufficient. These and other factors triggered
the adoption of the Law on Pledge over
Movable Property on 10 June 1997 (No. VIII250). However, the Law came into effect only
on 1 April 1998, i.e. when the Hypothecary
Register, formed by the local courts’ hypothecary registers (hypothecary divisions) and the
Central Hypothecary Office, started to operate.1
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■

■

■

■

Pledge of the alien (third person’s) property
occurs when the satisfaction of the
creditor’s claim is secured by the pledge
of property not owned by the debtor. This
in turn means that the pledgor is not the
secured debt’s debtor. In such cases, the
pledgor shall not be liable for the performance of the debtor’s obligation as far as
his/her other property is concerned. Should
the pledge be enforced upon his/her
property, the pledgor shall have the right
of recourse for the compensation of his/her
losses against the person whose debt
performance was secured by the collateral
(i.e. to the debtor).
Blanket pledge shall be registered when
several objects of movable property owned
by different owners are being pledged for
the security of one definite debt obligation.
Conditional pledge shall be registered
when the parties agree on the condition
under which the creditor’s claim is effective
or on fulfilment whereof the creditor’s claim
shall become effective.
Maximum pledge shall be registered when,
instead of the exact amount of the debt, its
maximum possible amount is indicated in
the pledge agreement. Such pledge agreement may be concluded for a period not
exceeding five years. At the end of this
period, the amount of the debt shall be
fixed, and obligations contracted thereafter
shall not be secured by the collateral.
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The distinction between the various types
of pledges mentioned above is important
since the content of the pledge as well as its
realisation depends on the type of pledge.

Assignment of the
pledged property
The owner of the collateral may assign the
pledged property to another person if this has
been provided for in the pledge agreement.
However, the Law also sets forth the provision
that the pledge right follows the property.
This means that after the assignment of the
collateral, the assignee shall be liable to the
creditor to the extent of the value of the
collateral under the obligation secured by

the pledge. However, this provision is not
applicable in the case of stock-in-trade
(a pledge over a fluctuating pool of assets).
The sale of such collateral by the pledgor in
the ordinary course of business (as defined
by the statutes if it is a company) releases
the goods from the pledge. At the same time,
new goods added to the stock by the pledgor
become automatically subject to the pledge
from the moment of acquisition of the goods.
The owner of collateral is entitled to repledge the property that has already been
pledged, unless prohibited by the pledge
agreement. This means that in the case where
the pledge agreement does not provide for the
provision prohibiting re-pledging, the owner
of the collateral, upon notifying the first
creditor about such a transaction, may create
a new pledge over the same collateral. It
must also be mentioned that pledge rights
are discharged by the creditor presenting
the collateral bond to the debtor. Should the
creditor fail to do so, the pledgor is entitled
to refuse to perform his/her obligation. The
Law also provides that the pledgor must,
among other things, insure the collateral
at his/her own expense. He/she must also
allow the creditor to inspect the state of the
collateral and the conditions of its use and
is prohibited from waiving the right of claim
that has been pledged.

Assignment and pledge
of the security interest
The Law allows the pledgee to assign or to
pledge the security interest for the purpose of
securing an obligation that he/she may have.
Unless prohibited by the pledge agreement,
the assignment of the security interest is
undertaken by way of endorsement of the collateral bond. The endorsement of the collateral bond must be registered in the Hypothecary Register in the same manner as the
pledge. The pledge of the security interest
may be undertaken by the mutual agreement
of the original pledgor and pledgee. The deadline for discharging the obligation secured by
the said pledge should not exceed the term for
discharge of the claim that is being pledged.

Creation of a pledge –
registration
Pursuant to the Law, a pledge agreement
must be concluded between the parties, or
a unilateral declaration of the owner of the
property to pledge can be drawn up by
perfecting a collateral bond of the movable
property. The collateral bond must be certified by a public notary and subsequently
registered in the Hypothecary Register. The
content of the collateral bond is described in
the Law as well as in the Order No. 29 of
26 February 1998 of Lithuania’s Ministry
of Justice on “the instruction on fulfilment
of the collateral bonds of the mortgage and
movable property”.
Registration and notarisation of the collateral
bond involve a certain cost. The amount of
the notarisation fee for the collateral bond
depends on the value of the property that is
being pledged. It varies from 50 litas
(approximately US$ 12.5), when the value of
the property is up to 3,000 litas, to 300 litas
(approximately US$ 75) when the value of the
property is above 200,000 litas. The fee for
the registration of the collateral bond in the
Hypothecary Register depends on the legal
status of the owner of the property that is
being pledged and the amount of the debt
that is being secured.
According to the Resolution No.184 of
17 February 1998 of the Government of
Lithuania “on the amount of payment for
registration of pledge and usage of the
information of the Hypothecary Register”,
the fee is 50 litas if it is paid by a physical
person and 100 litas if paid by a legal person
or an enterprise without the rights of a legal
person. If the amount of the debt that is
secured by the pledge comprises between
100,000 litas and 1 million litas, the amount
mentioned above is doubled. When the
amount of the debt is over 1 million litas, the
amount of the payment is increased four times.
The functioning of the pledge registration
system is usually regarded as one of the
major indices when evaluating a country’s
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Practical effectiveness
of the Law
According to recent information, pledge over
movable property is not used as widely as
mortgage over immovable property. For
example, pledge agreements of movable
property comprise 20-25 per cent of all
agreements registered in the Hypothecary
Register and, on average, about 300 collateral
bonds of movable property are registered
per month. However, the amount of debt
that is secured by pledge over movable
property is very close to the amount of debt
that is secured by mortgages. According to
the information provided by the Central
Hypothecary Office, as on 31 March 2000,
the amount of debt secured by pledge
over movable property was 3,612 million
litas. The amount secured by mortgages
is 4,604 million litas.
It is interesting to note that it is usually legal
persons who secure their debtors’ obligations
performance by way of pledge over movable
property. In most cases, unspecified movable
property is pledged: funds in bank accounts,
goods in circulation and securities. As of
31 March 2000, 58 per cent of all objects
of pledge over movable property transactions
were unspecified movable property: 25 per
cent – tractors, 17 per cent – vehicles.

Priorities and enforcement
According to the Law, claims secured by
the pledge registered in accordance with the
procedure set forth in the Law (i.e. registered
at the Hypothecary Register) shall be satisfied prior to all other claims. Furthermore,
pursuant to Article 4261 of Lithuania’s Civil
Procedure Code, creditors whose claims are
secured by a pledge of assets registered at
the Hypothecary Register have the right to
have their claims satisfied before any other
creditor in the case of enforcement over
the collateral. It must be pointed out that
present court practice is that an unsecured
claim cannot be satisfied out of the collateral’s proceeds of sale unless the hypothecary
creditor agrees and obtains satisfaction of his/
her claim out of the value of the collateral.
It must be mentioned that the Law’s provisions for security enforcement are effective
in the case of tangible assets. When the
object of the pledge is a right in rem,
intellectual property rights etc, however,
the law is not adequate since the relevant
provisions refer only to the procedure where
the collateral is being sold after being
transferred to the creditor. Obviously, such
procedures cannot be applied to the recovery
of intangible assets.
Payment out of the proceeds of the sale of the
collateral takes place in the following order:
1) paying the expenses of the sale;
2) satisfying the claims of creditors arising
from the pledge of property registered in the
Hypothecary Register in the order of their
priority. Where the property is subject to
multiple pledges, the creditors’ claims shall
be satisfied in the order of the date of filing
for the registration of the pledge;
3) satisfying the claims of other creditors.
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The claims of the creditors of each successive rank shall be satisfied from the value
of the collateral only after the claims of the
creditors of the preceding rank have been
satisfied in full.

Termination of the pledge
The pledge shall be terminated only after its
de-registration from the Hypothecary Register
and on the following grounds:
■ expiry of the obligation secured by
the pledge;
■ expiry of the right that is the subject of the
pledge;
■ perishing of the collateral;
■ transfer of title of the pledged item or
assignment of rights to the pledgee;
■ compulsory sale of the collateral.

Focus on secured transactions

law on pledge over movable property.
Pursuant to the 1997 Law, pledges are registered in the Hypothecary Register maintained
by the hypothecary divisions of the local
courts. The application form can be filed with
any hypothecary division. However, a pledge
shall be regarded as registered only from the
moment of its registration at the Central
Hypothecary Office. In the event of a dispute
over the registered pledge, third parties cannot invoke ignorance of the existence of the
pledge. The Hypothecary Register provides
an effective means for anyone to find out
whether the property is pledged.

