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EXECUTIVE SUMMARY

The Eligibility Assessors have determined that the present Complaint satisfies the eligibility
criteria for a Compliance Review as set out under the Project Complaint Mechanism (PCM)
Rules of Procedure (RPs). The Complaint:

Q) concerns a Project(s) that has been approved for financing by the Bank and
actions or inactions that are the responsibility of the Bank;

(i) adequately describes the harm that potentially could be caused as a result of the
alleged failure(s) to comply with the requirements of the 2008 Environmental and
Social Policy;

(i)  adequately describes the PCM function requested, i.e. a Compliance Review;

(iv)  adequately describes the outcomes sought;

(v) establishes that the Complainant enjoys standing to complain either in his
individual capacity or as a representative of the Centre for Ecology and
Sustainable Development, Belgrade (CEKOR).

Despite some overlap between the present Complaint and an earlier Complaint concerning
the Kolubara Environmental Improvement Project (Request No. 2012/04), already registered
with PCM, the Compliance Review for this earlier Complaint is still pending and, in the
interests of procedural and administrative efficiency, the Eligibility Assessors herein
recommend that the Compliance Review processes required for both related Complaints
should be combined into a single process.

This Eligibility Assessment Report includes detailed instructions for amending the Terms of
Reference prepared for the Kolubara I Complaint (Request No. 2012/04) in order that the
compliance issues raised in the present Complaint can be addressed by means of being
integrated into the pending Compliance Review process underway in respect of the earlier
Complaint.



Project Complaint Mechanism
Eligibility Assessment Report

Complaint: EPS Emergency Power Sector Reconstruction Loan, EPS Power Il and EPS
Kolubara Environmental Improvement Project (Request No. 2013/03)

I Factual Background

1. On 1% October 2013, a Complaint was submitted to the Project Complaint Mechanism
(PCM) in respect of the EPS Emergency Power Sector Reconstruction Loan, EPS
Power Il Project and Kolubara Environmental Improvement Project by Mr. Zvezdan
Kalmar, a representative of the Centre for Ecology and Sustainable Development
(CEKOR), Belgrade and the Serbian coordinator for CEE Bankwatch Network, and
Ms. Natasa Djereg, Director of CEKOR. On 29" October 2013, this Complaint was
registered by the PCM Officer according to PCM RP 10, notification of registration
was sent to the Complainant and the Relevant Parties pursuant to PCM RP 12, and the
Complaint was posted on the PCM website and noted on the web-based PCM
Register according to PCM RP 13. On 18 November 2013, PCM Expert Dr. Owen
Mclintyre was appointed as an Eligibility Assessor to conduct an Eligibility
Assessment jointly with the PCM Officer, in accordance with PCM RP 17.

2. The EPS Emergency Power Sector Reconstruction Loan involved provision by
EBRD in 2001 of €100 million in financing towards emergency rehabilitation and
upgrades to thermal power plants focussing on environmental improvement, and
rehabilitation of hydro-power generation plants, including facilities in the Kolubara
area, but the majority of the loan was for investment in the electricity transmission
system. The EPS Power Il Project involved provision by EBRD in 2003 of €60
million for mining equipment to overcome a serious backlog in the investment in the
mine (in particular to address the backlog in overburden mining and hence subsequent
lignite mining). The Kolubara Environmental Improvement Project was approved by
the Bank in 2011 and consists of a coal management system to improve the efficiency
and quality of the Client’s operations in the Kolubara Basin, a coal excavator,
conveyor and spreader system to allow a new area (Field C) to be opened up in the
eastern part of the Kolubara basin, and a spreader system for the existing Tamnava
West Field to improve the separation and handling of lignite, inter-burden (layers of
earth between lignite seams) and over-burden (surface material covering the lignite).
EBRD has agreed to provide €80 million in financing out of a total Project cost of
€181.6 million. The present Complaint alleges a failure to carry out the cumulative
impact assessment, that the Complainant believes was required for these three related
Projects under the EBRD’s 2008 ESP, and the incorrect definition of the “area of
influence” of the Kolubara Environmental Improvement Project.



The first Complaint regarding EBRD financing of EPS’s activities at Kolubara was
received and registered by PCM in August 2012 in respect of the Kolubara
Environmental Improvement Project (Request No. 2012/04. The present Complaint
overlaps with this earlier Complaint to a certain degree, especially as regards the
alleged failure to properly define the “area of influence” of this Project, the alleged
failure adequately to consider cumulative impacts associated with the Project, the
alleged failure to consider the impacts of the Kolubara Environmental Improvement
Project on the community of Vreoci, and the alleged promotion of a climate-
damaging approach to energy investments in Serbia.! The Compliance Review for
this earlier Complaint is still pending.

A second Complaint was received by PCM in August 2013 relating to the EPS Power
I Project and a specific family’s resettlement issue.? This Complaint is currently
undergoing an Eligibility Assessment.

The third present Complaint, which is the subject of this Eligibility Assessment,
makes it quite clear that it is primarily concerned with the 2011 Project:
‘As the EBRD’s current Environmental and Social Policy came into force only
in 2008, for the purposes of this Complaint, we are focusing on the EBRD’s
project appraisal for the 2011 Kolubara Environmental Improvement
Project.”
Thus, the Eligibility Assessors agree with Bank Management’s view that, although
the present Complaint lists all three Projects it is solely concerned with the matter of
compliance of the most recent.* Therefore, this Eligibility Assessment focuses
primarily on the Kolubara Environmental Improvement Project.

Steps Taken in Determining Eligibility

The Eligibility Assessors have undertaken a general examination of the Complaint to
determine whether it satisfies the applicable eligibility criteria as set down in the PCM
Rules of Procedure. They have also taken account of the Response to the Complaint
received from EBRD Management, as well as the extensive additional information
related to the Complaint received from the Complainant.®

Summary of the Parties’ Positions

Position of the Complainant

! See PCM, Eligibility Assessment Report: EPS Kolubara Environmental Improvement Project, Request No.
2012/04, 9 August 2013, at 8-12, paras. 18-30 (hereinafter Kolubara | Complaint).

2 Request No. 2013/02 (hereinafter Kolubara Il Complaint).

® Request No. 2013/03, at 6 (hereinafter, Kolubara 111 Complaint).

* Management Response, at 1.

®> CEKOR additional info with the Complaint to the EBRD Project Complaint Mechanism, submitted via e-mail,
1 October 2013.



7. Though the Complaint outlines each of the three EBRD-funded EPS Projects listed
above, it is quite clear that it is primarily concerned with the 2011 Kolubara
Environmental Improvement Project, in respect of which it sets out a series of alleged
grounds of non-compliance with the Bank’s 2008 ESP.

8. First of all, it claims that the Bank failed to correctly define the “area of influence” of
the Project having regard to PR 1.6, with the result that it failed to carry out ‘an
analysis of the cumulative impacts of the development of the Kolubara mining basin
including the whole mining complex and the existing thermal power plants which
depend on it’, possibly even ‘including the planned thermal power plants which have
not yet been built’.® In terms of the specific cumulative impacts which the Bank is
said to have failed to assess, the Complaint describes in detail the Bank’s alleged
failure properly to assess the Project’s cumulative impact on CO2 emissions in
contravention of PR 3.18.”

9. Related to the issue of cumulative assessment, the Complaint also contends that the
Bank failed to ensure that ‘a regional, sectoral or strategic assessment’ was carried out
as required under PR 1.9. Although PR 1.9 only envisages a requirement to conduct
such an assessment in ‘exceptional circumstances’, the Complainant argues that the
present Project represents just such circumstances.®

10. In addition, the Complaint contends that the Bank’s alleged failure properly to define
the “area of influence” of the Project and to ensure an appropriate cumulative
assessment has resulted in inadequate appraisal of the Project’s social impacts. The
Complaint specifically argues that the Bank’s appraisal of the Project failed to take
account of certain resettlements, which it suggests is all the more serious in the light
of alleged shortcomings in the resettlement implemented under the previous Kolubara
Projects.® Once again, the Complainant regards this alleged failure as an instance of
non-compliance with PR 1.6.*°

11. The Complaint expressly sets out three outcomes which the Complainant expects
from the Compliance Review process sought, the most important of which is that the
PCM will recommend the conduct of a cumulative strategic environmental assessment
for the Kolubara Environmental Improvement Project taking account of all the
elements included under PR1.6.** Where this would be impractical, it requests, as a
minimum, a GHG assessment taking account of all the elements listed under PR 1.6.%
Secondly, it requests that, if the Bank once again considers investing in the planned
Kolubara B thermal power plant, it should assess regional and cumulative impacts as

® Kolubara Il Complaint, at 6-7.

" Kolubara Il Complaint, at 9-12.

& Kolubara I11 Complaint, at 7-8.

° Kolubara Il Complaint, at 12-16.
olubara 111 Complaint, at 16.

! Kolubara 111 Complaint, at 7 and 16.
12 Kolubara 111 Complaint, at 10.



part of its Project appraisal.™® Finally, it requests that policy guidance be drawn up
concerning: “(i) specification on the circumstances under which a regional, sectoral or
strategic assessment is required; and (ii) exploration of how to align the EBRD’s
Greenhouse Gas Emissions Accounting Methodology with the Environmental and
Social Policy 2008.”*

Position of EBRD Management

12. Bank Management identifies three separate elements of alleged non-compliance in the
Complaint

a. ‘cumulative impacts were not properly assessed,;
. The GHG emissions were not properly calculated; and
c. resettlement previously undertaken was not carried out properly and that the
area of influence was artificially defined to exclude the resettlement of

Vreoci’.®

13. Regarding the “area of influence” of the Project, Management argues that a *“project”
is defined as the business activity that EBRD is financing’ and, further, that while
‘elements that comprise the area of influence are taken into account during the
appraisal process’, it is a misunderstanding of the ESP to assume that “these elements
are subject to the Performance Requirements’. Management also points out that, in
reviewing the Environmental Impact Assessments covering the activities involved in
the Project, and in preparing a gap analysis having regard to the requirements of the
ESP in relation to the Project, it’s consultant ‘reviewed a number of documents that
cover wider aspects of RB Kolubara’s mining operations ... including assessments of
the basin-wide and cumulative environmental and social impacts and performance of

the Kolubara basin’.*®

14. In relation to the issue of cumulative impacts and definition of the “area of influence”,
EBRD Management cites the consultant’s gap analysis report in detail, which
concludes that
“Both EIAs identify the scheme location and boundary and consider the areas
around the scheme that may be impacted on. Both consider the wider
implications of the schemes and refer to the Spatial Plan of the Republic of
Serbia with the Field C EIA also referring to several Spatial Plans for the
Kolubara Region. ... The area of influence for the project includes the direct
and indirect impacts that may arise from the construction and operation of the
open cast mines at Tamnava West Field and Field C.”

Management also cites the conclusion in the gap analysis report to the effect that

3 Kolubara Il Complaint, at 16.
“ Kolubara 111 Complaint, at 17.
> Management Response, at 2.

1 Management Response, at 3-5.



“Other mining activities will continue within the Kolubara Mining Basin and
these will be implemented in accordance with the agreed spatial plan,
irrespective of whether a loan is reached. As such they are outside the scope of
this project”.!’

15. Management further points out that, while the Complaint refers to ESP PR 1.6 clauses
(1) to (v) relating to the scope of the “area of influence”, it neglects to highlight PR 1.6
clause (vi), which provides that ‘the area of influence does not include potential
impacts that would occur without the project or independently of the project’.
Management argues that, despite the fact that the resettlement of households in Vreoci
falls within this provision, EBRD has nevertheless ‘taken reasonable steps to appraise
issues in Vreoci and will continue to encourage the company to be proactive in
engaging with local people and to implement the resettlement both in line with

national legislation and good practice standards’.®

16. Regarding the Complainant’s contention that a Strategic Environmental Assessment
(SEA) should have been carried out, Management points out that an SEA was
prepared on behalf of the Serbian Government in 2008, which was reviewed by
EBRD and its consultant as part of the appraisal of the Project. In addition,
Management argues that there is no specific requirement for SEA in the 2008 ESP.*

17. Regarding the Complainant’s allegation that the projected GHG reductions were not
properly calculated, Management points out that the relevant calculations were in
accordance with the Bank’s established methodology, which has been extensively
peer-reviewed. It is also suggested that the estimations of GHG reductions might
have been quite conservative.”

18. As regards the Complainant’s charge that EBRD’s investments in the Kolubara
complex are “limiting investment opportunities in more sustainable and climate
friendly developments”, Management refers to its very significant investments in
Serbia in demand-side management, hydropower, energy efficiency and sustainable
energy generally, and to the fact that Serbia has committed to meet the targets set out
under the EU Renewables Directive.?* It also reconfirms that it is not currently
considering investing in the Kolubara B thermal power plant project.?? Further, it
refutes the Complainant’s suggestion that the Project will lead to increased coal
production at Kolubara, arguing instead that ‘demand has not changed recently and is

not expected to change in the near future’.?

" Ove Arup & Partners, Kolubara Environmental Upgrade Project: Environmental and Social Gap Analysis
Report, (April 2011).

'8 Management Response, at 5.

19 Management Response, at 5.

% Management Response, at 6.

2! Management Response, at 5-6.

%2 Management Response, at 6.

%8 Management Response, at 7.



19. Regarding the allegations concerning social impacts, Management points out that the
Bank has always maintained that impacts on Vreoci are not within the scope of the
2011 Kolubara Project. Nevertheless, it had undertaken to investigate the issues raised
previously by Vreoci Community Council and CEKOR and to facilitate a dialogue
between the Client and local groups. It explains that it has engaged independent
social consultants to manage this process and prepare a report, which concluded that
EPS was operating in compliance with Serbian legal requirements. As part of this
process, EBRD also held a public meeting in Vreoci in August 2011. In addition,
Management explains that the resettlement in Barosevac was reviewed by
independent consultants, who concluded that it had been carried out in accordance
with EBRD Performance Requirements.*

20. More generally, Management insists that EBRD staff have replied to all
correspondence received from CEKOR and other civil society groups and individuals,
in accordance with the Bank’s Public Information Policy. It is also pointed out that
EBRD staff and management have met with CEKOR representatives on a number of
occasions to discuss the various EPS and Kolubara projects.”

21. Regarding the Complainant’s desired outcomes from the Compliance Review process
sought, Management expresses the belief that EBRD has taken all reasonable steps
and actions to appraise the Project in compliance with the requirements of the 2008
ESP. Also, it confirms that EBRD is not considering Kolubara B Power Plant for
financing and has withdrawn from this project. Regarding the Complainant’s request
for policy guidance, Management notes that the current ESP does not place any
obligation on EBRD or its clients to undertake strategic assessments, though it may in
certain situations support their preparation and take existing strategic assessments into
account in the course of its project appraisal. It also points out that EBRD’s
Greenhouse Gas Accounting Methodology will be revised in the context of the current
review of the ESP.%®

Position of the Client

22. The Client’s position relating to the overlapping issues between the Kolubara |
Complaint and the Kolubara 111 Complaint are set out in the Clients Response to the
Kolubara | Complaint?” and summarised in the Eligibility Assessment Report
prepared in respect of the Kolubara | Complaint.?

2 Management Response, at 7-8.

% Management Response, at 8.

% Management Response, at 8-9.

27 Client’s Response, dated 12 March 2013, included as Annex 3 to PCM, Eligibility Assessment Report: EPS
Kolubara Environmental Improvement Project, Request No. 2012/04, 9 August 2013

% pCM, Eligibility Assessment Report: EPS Kolubara Environmental Improvement Project, Request No.
2012/04, 9 August 2013, at 16-17.



v Determination of Eligibility

PCM Function Requested

23. Pursuant to paragraphs 17 and 20a of the Project Complaint Mechanism Rules of
Procedure (PCM RP 17 and 20a), the Eligibility Assessors must, in making their
determination on the eligibility of a Complaint, take into account the PCM function
requested by the Complainant. The Complainant expressly requests the PCM ‘to
undertake a compliance review of whether the bank has complied with its
Environmental and Social Policy 2008”.%° In addition, the Complaint sets out in detail
the issues of non-compliance alleged in the Complaint under two principal headings:

(a) Cumulative impact on CO2 emissions; and
(b) Social impact.

It further suggests that ‘a regional, sectoral or strategic assessment may be required’
in respect of Kolubara Environmental Improvement Project.*

Standing to Complain

24. Both Mr. Zvezdan Kalmar and Ms. Natasa Djereg enjoy standing to make the present
Complaint under PCM RP 2,*! whether in their capacity as individuals or as the
representative and Director respectively of the Centre for Ecology and Sustainable
Development (CEKOR), which is “a member of CEE (Central and Eastern Europe)
Bankwatch Network and a partner with NGOs and local communities in the Kolubara

region”.%

Bank Project

25. PCM RP 19a requires that ‘the Complaint must ... relate to a Project that has either
been approved for financing by the Board or by the Bank Committee which has been
delegated authority to give final approval to the Bank financing of such Project’. As
the Kolubara Environmental Improvement Project was approved by the Board of
Directors of EBRD on 26 July 2011, the present Complaint satisfies PCM RP 19a to
the extent that the grounds of non-compliance alleged in the Complaint can be
understood to ‘relate’ to the Project.

# Kolubara Il Complaint, at 3.
* Ibid., at 7.
1 PCM RP 2 provides:

‘One or more individual(s) or Organisation(s) may submit a Complaint seeking a Compliance Review.’
%232 Kolubara 111 Complaint, at 3.
% See Project Summary Document, available at:
http://www.ebrd.com/english/pages/project/psd/2011/41923.shtml



http://www.ebrd.com/english/pages/project/psd/2011/41923.shtml

26. In this regard, it is important to note that in assessing the eligibility of the earlier
Complaint concerning the Kolubara Environmental Improvement Project made by the
Ecological Society Vreoci and the Council of Mesna Zajednica Vreoci, which also
claims, inter alia, that the Project scope and area of influence should be defined more
broadly, the PCM Eligibility Assessors ‘carefully weighed a variety of factors and
conclude the Complaint meets the threshold requirements and intent of PCM RP 19a
to the extent necessary to be eligible for a Compliance Review’.** In reaching this
conclusion, the Eligibility Assessors refer to a host of Project-related documents
which might be taken to imply the breadth of the Project’s scope and area of
influence, including the President’s Recommendation and the Board Report, the
Project Summary Document, the Stakeholder Engagement Plan and Non-Technical
Summary, and the Environmental Impact Assessment Study of the Project:
Supplementary Mining Design, Tamnava West Field.*® For example, they point out
that the Board Report confirms that ‘the coal management system will analyse the
coal as it is extracted from a variety of different fields and blended into a product that
will meet the required standards of the power plants for quality and uniformity’, thus
‘improving the commercial and environmental performance of EPS’s mining and
power generation activities as well as enabling the implementation of the Kolubara B
project and possibly the Nikola Tesla IPP”.*®

27. This suggests, therefore, that the alleged failure of the Bank to take due account of
cumulative environmental and social impacts, as set out in the present Complaint, can
be understood to ‘relate’ to the Project for the purposes of PCM RP 19a. For example,
the present Complaint maintains, in relation to alleged breach of PR 1.6 regarding the
Project’s “area of influence”, that the Bank

‘should have conducted an analysis of the cumulative impacts of the
development of the Kolubara mining basin including the whole mining
complex and the existing thermal power plants which depend on it. There
would also be a case for including the planned thermal power plants which
have not yet been built, according to [PR 1.6] clause (v)*.*’

The Complainants take this position based on the ‘interdependence of all mining

fields ... absolute dependence of TPPs on Kolubara coal production, planned increase

of energy production connected to the increase of production in lignite fields’.*®

28. One must remember that ESP PR 1.6 stipulates that ‘[e]Jnvironmental and social
impacts and issues will be appraised in the context of the project’s area of influence’,
which may include

% Request No. 2012/04: EPS Kolubara Environmental Improvement Project, Eligibility Assessment Report, 9
August 2013, at 18, para. 56.

% Ibid., at 18-21, para. 56.

% |bid. at 19, para. 56.

%" Kolubara Il Complaint, at 7.

% Kolubara Il Complaint, at 6.



29.

30.

‘assets and facilities directly owned or managed by the client that relate to the
project activities to be financed;
[a]ssociated facilities or businesses that are not funded by the EBRD as part of
the project ... yet whose viability and existence depend exclusively on the
project;
[a]reas and communities potentially impacted by: cumulative impacts from
further planned development of the project or other sources of similar impacts
in the geographical area, any existing project or condition, and other project-
related developments that can realistically be expected at the time due
diligence is undertaken;
[a]reas and communities potentially affected by impacts from unplanned but
predictable developments caused by the project that may occur later or at a
different location’.
Thus, the various grounds of non-compliance alleged in the present complaint can
reasonably be said to ‘relate’ to the Kolubara Environmental Improvement Project for
the purposes of PCM RP 19a.

Description of Harm

As regards the requirement under PCM RP 19b, that the Complaint must “describe the
harm caused, or likely to be caused, by the Project’, the Complaint outlines the
alleged harm in respect of both environmental / climate impacts and social impacts. It
explains that, as it is concerned with an alleged failure to conduct “a serious analysis
of its cumulative environmental and social impact on the whole Kolubara lignite mine
complex’, the Complaint therefore focuses on
‘the overall climate impacts of its support for this complex, which the bank
has measured much too narrowly, and the bank’s excessively narrow drawing
of its project boundaries thus making resettlement of the local communities as
a result of mining in the Kolubara region out of the project scope and out of
assessment.”®

Regarding the environmental harm represented by climate impacts in particular, it
expresses general concern that the three EBRD Projects, * the cumulative impact of
which it claims ought to have been assessed, together ‘are limiting investment
opportunities in more sustainable and climate friendly developments’ and “will
preclude the utilization of Serbia’s renewables potential (such as biomass, solar,
wind)’.*" In support of this contention, the Complaint cites the relevant energy

% Kolubara Il Complaint, at 5.

“0 project No. 17829 - 2001 EPS Emergency Power Reconstruction Loan; Project No. 27005 - 2003 EPS II; and
Project No. 41923 — 2011 Kolubara Environmental Improvement Project. The Complaint also suggests, at 6,
that the impacts of the mooted Kolubara B Project, involving a proposal for a new 750 MW lignite-fired power
plant next to the Kolubara lignite mining basin, should be considered in addition to the above approved projects,
despite the fact that ‘the EBRD has stated that it is no longer appraising the project currently’, ... ‘as it is closely
linked with the EBRD’s long-term involvement in the Kolubara mining basin’.

*! Kolubara Il Complaint, at 4.

10



strategy of the Serbian Government*? as the basis for a plan by EPS and the Energy
Ministry ‘to increase in the period after 2013-2015 the production of lignite to levels
of about 40mt/a (from the current 30mt/a)’,** and concludes ‘that support of
machinery constructed with the EBRD’s investments in C+B and Tamnava West field
will cause much bigger volumes of lignite [to be] excavated, along with the opening
of Field E and South Field’.** More specifically, the Complaint claims that the
Kolubara Environmental Improvement Project will result in an increase in lignite
production for the Kolubara basin from 30 million tonnes per annum in 2011 to 36
million tonnes per annum in 2020, amounting to 6 million additional tonnes of CO2
annually by 2020.%

31. Regarding harmful social impacts alleged to be attributable to deficiencies in the
Bank’s appraisal of the current Project, the Complaint highlights putative problems
with the quality of resettlement undertaken by EPS in the past and attempts by the
Bank “artificially’ to minimise the ‘area of influence’ of the Project so as ‘to avoid
taking responsibility for certain resettlements’.*® The alleged problems in respect of
previous EPS resettlement include delayed and incomplete resettlement of affected
residents, undervaluation of property and ‘risks of creating long-term hardship for
relocated populations’,*” as well as inadequate consultation regarding expropriations
and ‘repeated allegations of rife corruption’.*® More specifically as regards EBRD’s
alleged failure properly to assess the cumulative impacts of the Project, the Complaint
contends that ‘in assessing the area of influence of the project, the EBRD artificially
excluded the resettlement of Vreoci from the project appraisal’.*® The Complainant
appears to expect that the resettlement, which is anyway to be undertaken by EPS on
behalf on the inhabitants of Vreoci, will not meet the standards that would have been
required and ensured by EBRD, had such resettlement been included within the scope
of the Bank’s project appraisal.®

32. More generally in relation to the requirement under PCM RP 19b to “describe the
harm caused, or likely to be caused, by the Project’, it is firmly established in the
practice of PCM that specific material harm need not be established in the case of an
alleged failure by the Bank to meet one of its core due diligence obligations arising

“2 Strategy for Development of the Energy Sector in Serbia until 2015 (2005).

*® Kolubara Il Complaint, at 8. See further, the General Regulation Plan for the Area of Barosevac,

Medosevac, Zeoke and Burovo (2008), at 5, cited in Kolubara 111 Complaint, at 11.

* Kolubara Il Complaint, at 8.

** Kolubara Il Complaint, at 11.

“® Kolubara Il Complaint, at 13.

*" Kolubara Il Complaint, at 13-14.

“8 Kolubara Il Complaint, at 7.

* Kolubara I11 Complaint, at 14.

%0 See, Kolubara 111 Complaint, at 16, where the Complainant suggests that
‘The EBRD has put itself in a position where, after financing three similar projects in the Kolubara
area, local people are starting to see it as co-responsible for the problems they are suffering with
pollution and resettlement, yet it has not properly assessed these issues and does not appear to have put
itself in a position (e.g. through including the resettlement in its project contract) to influence EPS’
handling of the resettlement.’

11



under the 2008 ESP, “as such failure would inherently impact on the integrity of the
relevant decision-making process, and thus on the quality and legitimacy of the
decision taken. Harm can be presumed in the case of any such instance of non-
compliance.”® As the Complaint expressly contends that the alleged failure properly
to assess the cumulative impacts of the Project ‘would impact the scope of the due
diligence required’, it would appear intrinsically to satisfy the requirements of PCM

RP 19b.

Outcome Sought

33. PCM RP 20b provides, for the purposes of eligibility, that a Complaint ‘should also
include, if possible ... an indication of the outcome(s) sought as a result of the PCM
process’. The Complaint expressly sets out three distinct outcomes which the
Complainants expect from the Compliance Review process sought. First of all the
Complainants ask that ‘the PCM will put forward recommendations and actions to ...
correct the EBRD’s failure to include all elements of PR 1.6 in the project appraisal
for the Kolubara Environmental Improvement project’.>® This request for a
cumulative assessment is very much the most important outcome requested and is
centrally relevant to every aspect of the Complaint. Throughout the Complaint the
Complainants assert, for example, that

‘EBRD intentionally drew the project area of influence for the Kolubara
Environmental Improvement Project very narrowly and never conducted ... a
serious analysis of its cumulative environmental and social impact on the
whole Kolubara lignite mine complex’,>*

Similarly, the Complaint elsewhere contends that

‘EBRD should have conducted an analysis of the cumulative impacts of the
development of the Kolubara mining basin including the whole mining
complex and the existing thermal power plants which depend on it. There
would also be a case for including the planned thermal power plants which
have not yet been built’.>®

Quoting from PR 6.1(v) of the 2008 Environmental and Social Policy, the Complaint

emphasises that this outcome essentially requires that

““Further planned development of the project or other sources of similar
impacts in the geographical area” must take into account all fields at Kolubara,
and must include plans to address the existing and future negative
environmental and social impacts of the mining operations from all fields

through rehabilitation of the affected land and satisfactory resolution of

5! See, for example, PCM, Eligibility Assessment Report: Ombla Hydropower Project (HPP), Request No.
2011/06, at 14, para. 28.

%2 Kolubara Il Complaint, at 9.

*% Kolubara Il Complaint, at 16.

> Kolubara Il Complaint, at 5.

*® Kolubara Il Complaint, at 7.

12



34.

35.

outstanding social issues such as resettlement and poor health of local
residents.”>°
Conceding that a very comprehensive cumulative impacts assessment, covering a
wide range of implemented and potential projects spanning a very long period of time,
might give rise to considerable practical difficulty for the Bank, the Complainants
‘conservatively maintain here that at least for the 2011 [Kolubara]
Environmental Improvement Project a greenhouse assessment should have
taken place which would have included all the elements in PR 1.6.”’
Any such recommendations by the PCM might fall under PCM RP 40b, as they would
be intended to ‘address the findings of non-compliance in the scope or
implementation of the Project’.

Secondly, the Complainants request the PCM to take steps to ensure
‘if the EBRD once again takes up appraisal of the Kolubara B thermal power
plant to assess regional and cumulative impacts ... at least an integrated
assessment of the whole Kolubara basin, beyond the project boundaries taking
into account the results or lack thereof from the three EBRD-financed projects
already carried out in the area as well as other aspects of EPS’ operations, to
capture indirect risks and prospects and look at the overall balances ...".*
Whilst any such recommendations by the PCM would not relate directly to the present
Project, they could nevertheless be issued pursuant to PCM RP 40a, as they would be
intended to ‘address the findings of non-compliance at the level of EBRD systems or
procedures to avoid a recurrence of such or similar occurrences’. Alternatively, such
recommendations might be regarded as falling under PCM RP 40b, as they would
indirectly “address the findings of non-compliance in the scope or implementation of
the Project’.

Finally, the Complainants request that the PCM recommends that EBRD takes steps
to
‘Draw up policy guidance such as
Q) specification on the circumstances under which a regional, sectoral or
strategic assessment is required
(i) exploration of how to align the EBRD’s Greenhouse Gas Emissions
Accounting Methodology with the Environmental and Social Policy
2008.”%
Any such recommendations by the PCM would clearly fall under PCM RP 40b, as
they would *address the findings of non-compliance at the level of EBRD systems or
procedures to avoid a recurrence of such or similar occurrences’.

% Kolubara Il Complaint, at 8.

%" Kolubara I11 Complaint, at 10.

%8 Kolubara Il Complaint, at 16.

% Kolubara I11 Complaint, at 17. It should be noted that the outcome requested under point (ii), i.e. PCM
guidance on aligning the EBRD’s Greenhouse Gas Emissions Accounting Methodology with the
Environmental and Social Policy 2008, would not offend PCM RP 24e, as it need not

‘relate to the adequacy or suitability of EBRD policies’.
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36.

37.

38.

39.

Relevant Correspondence

PCM RP 20c provides that an eligible Complaint should, if possible, include ‘copies
of all correspondence, notes, or other materials related to communications with the
Bank or other Relevant Parties’. Though the Complaint does not provide actual copies
of such materials, it does provide sufficient detail, (including dates, subject-matter,
identification of relevant signatories, etc.), to ensure that the relevant documentation
can be obtained and verified, if necessary, during the course of any Compliance
Review.® Regarding the exclusion of the resettlement of Vreoci from the Project
appraisal, for example, the Complaint outlines letters to EBRD from the community
formally requesting an extension of the timeline for Project approval and from
international civil society raising this particular issue.®

Bank Management’s Response to the Complaint likewise refers to the “all
correspondence received from CEKOR’, which suggests that such correspondence
should not be difficult to obtain in the course of any Compliance Review process.®?

In addition, as two other Complaints concerning the present Project have been
registered with the PCM to date,®® one of which has already been found to be eligible
for a compliance review,® it may be assumed that much of the relevant
‘correspondence, notes, or other materials related to communications with the Bank or
other Relevant Parties’ will be readily available to the PCM Officer and / or to the
relevant PCM Expert during the course of any compliance review.

Relevant EBRD Policy

Regarding the stipulation in PCM RP 20d that it should also include ‘details of the
relevant EBRD Policy at issue in the Complaint’, the present Complaint expressly
refers to the requirement under ESP PR 1.6 that ‘[e]nvironmental and social impacts
and issues will be appraised in the context of the project’s area of influence’, with
which it claims EBRD has failed to comply.®® The Complaint reproduces the detailed
description of the scope of a project’s “area of influence” set out under PR 1.6(i)-(v)
as the basis for its contention that

‘the EBRD should have an analysis of the cumulative impacts of the

development of the Kolubara mining basin including the whole mining

8 See, for example, the reference to the letter from Mr Kevin Bortz, dated 17 April 2012, Kolubara I11
Complaint, at 11, or the reference to the personal correspondence between Zvezdan Kalmar from CEKOR and
the EPS Technical Director for Kolubara’s mining fields, Kolubara 111 Complaint, at 15.

81K olubara Il Complaint, at 15.

82 Management Response, at 8.

83 Complaint No. 2012/04 and Complaint No. 2013/02, available at:
http://www.ebrd.com/pages/project/pcm/register.shtml

% Complaint No. 2012/04, ibid.
® Kolubara Il Complaint, at 6-7.
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complex and the existing thermal plants which depend on it. There would also
be a case for including the planned thermal power plants which have not yet
been built’.

In addition, the Complaint expressly refers to PR 1.9, which sets out the key features
to be included in the ‘comprehensive environmental and/or social impact assessment’
required in respect of a Category A project, and further provides that ‘[i]n exceptional
circumstances, a regional, sectoral or strategic assessment may be required”.®” The
Complaint proceeds to explain that the Complainants believe that the present Project
constitutes such “‘exceptional circumstances’ of the basis of
a) ‘the Kolubara complex’s significant influence on the whole energy sector
b) the complexity of the Kolubara complex’s impacts themselves and
c) the EBRD’s repeated loans supporting the Kolubara mine and the complex
social and environmental impacts of the mining operations, including those of
the related thermal power plants’®®

40. Finally, the Complaint alludes to the requirement set out under PR 3.18 to conduct a
greenhouse gas (GHG) assessment of the Project:
‘During the development of projects that are expected to or currently produce
significant quantities of GHGs, the client will procure and report the data
necessary to enable both an assessment of baseline (pre-investment) GHG
emissions and an estimate of post-implementation GHG emissions.”®
The Complaint once again refers to PR 1.6, and specifically to the “area of influence”
outlined therein and the cumulative impact assessment required thereunder, to argue
that EBRD erred in identifying both the baseline and the post-project estimate
necessary to measure the Project’s impact regarding GHGs, contrary to PR 3.18. It
claims that
‘considering that the EBRD has carried out three projects connected to the
Kolubara mining complex, a true cumulative impacts assessment would look
at the impact of these altogether and would have taken as its baseline what
would have happened without all three of the projects.” ™
Recognising the practical difficulties likely to be involved in undertaking such a long-
term and comprehensive and cumulative impacts assessment, the Complainants
‘conservatively maintain here that at least for the 2011 [Kolubara] Environmental
Improvement Project a greenhouse assessment should have taken place which would
have included all the elements in PR 1.6.""

% Kolubara Il Complaint, at 7.

¢7 Kolubara |11 Complaint, at 7.

% Kolubara Il Complaint, at 7.

%9 2008 ESP, PR 3.18, see Kolubara Il Complaint, at 9.
® Kolubara Il Complaint, at 10.

™ Kolubara Il Complaint, at 10.
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41.

42.

43.

Therefore, it is readily apparent that the Complaint includes “details of the Relevant
EBRD Policy at issue’ in accordance with PCM RP 20d.

Responsibility of the Bank

PCM RP 23a requires that the Eligibility Assessors, in their determination of the
eligibility of a Complaint for a Compliance Review, ‘consider whether the Complaint
relates to ... actions or inactions that are the responsibility of the Bank’. While PR 1
relates generally to project appraisal required in order to manage the environmental
and social issues and impacts associated with EBRD-funded activities, the 2008 ESP
clearly states that ‘[t]his Performance Requirement (“PR”) 1 outlines the client’s
responsibilities in the process of appraising, managing and monitoring environmental
and social issues associated with projects proposed for EBRD financing’.”? Similarly,
regarding the key requirements of environmental and social appraisal, the ESP states
that ‘[t]hrough appraisal activities such as ... environmental and social impact
assessment, the client will consider in an integrated manner the potential
environmental and social issues and impacts associated with the proposed project”.”
However, the PR 1.5 goes on to explain that, as a result of such appraisal activities,
“The information gained will inform the EBRD’s own due diligence related to
the client and project and will help to identify the applicable PRs and the
appropriate measures to better manage risk and develop opportunities, in
accordance with the applicable PRs.”"
Therefore, it is beyond question that the Bank has a responsibility to ensure the
adequacy of the environmental and social impact assessment (ESAP) required in
respect of a Category A project, such as the Kolubara Environmental Improvement
Project, as the ESAP is an integral component of ‘the EBRD’s own due diligence’
related to the client and project’.

More specifically to the present Complaint, PR 1.6 outlines the context and scope of
such environmental and social appraisal by listing five categories of facilities,
activities, areas and communities which may be included within a project’s “area of
influence”, and expressly stipulates that ‘[b]ased on the above [five categories], the
EBRD and the client will agree on the area of influence for each project’.”
Therefore, it is quite clear that determination of the “area of influence” of the project,
and thus of the scope and content of the requisite ESIA, which is the key issue of
contention in the present Complaint,’® is the joint responsibility of the Bank and the

Client.

722008 ESP, PR 1.3 (emphasis added).
2008 ESP, PR 1.5 (emphasis added).
2008 ESP, PR 1.5 (emphasis added).
2008 ESP, PR 1.5 (emphasis added).
"® See Kolubara 111 Complaint, at 5, 6 and 10.
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44,

45.

46.

Similarly, regarding PR 1.9, which sets out the key features to be included in the
ESIA required in respect of a Category A project, and further provides that “[i]n
exceptional circumstances, a regional, sectoral or strategic assessment may be
required’, it is apparent that the Bank retains considerable authority under the ESP to
dictate the nature of the due diligence studies required for appraisal of any project.
On this point, PR 1.8 expressly provides that ‘[d]epending on the potential
significance of issues and impacts, the Bank may require that some due diligence
studies are conducted by independent third party specialists’.”” This strongly infers
the Bank’s responsibility in determining whether ‘exceptional circumstances’ exist so
that such ‘a regional, sectoral or strategic assessment may be required’.

As regards the GHG assessment required under PR 3.18, this provision itself
specifically provides that ‘[g]uidance on the definition of project boundary should
also be sought from the Bank’.”® Of course, the issue of the “project boundary’ for the
purposes of the GHG assessment is absolutely central to the present Complaint.” In
addition, in setting out the scope and requirements of PR 3 generally, which concerns
‘Pollution Prevention and Abatement’, the ESP states unequivocally that ‘[t]he Bank
will agree with the client how the relevant requirements of this PR will be addressed
and managed’® and, further, that ‘[f]or each project, the Bank will identify and agree
with the client the relevant applicable environmental requirements and guidelines’.®*
Clearly, therefore, it is the joint responsibility of the Bank and the Client to ensure the
adequacy of a GHG assessment carried out pursuant to PR 3.18.

Minor Technical Violation

As regards PCM RP 23b, which requires that the Eligibility Assessors consider
whether the Complaint relates to ‘more than a minor technical violation of a Relevant
EBRD Policy unless such technical violation is alleged to have caused harm’, it is
quite clear that the failures alleged in the present Complaint adequately to assess
potential environmental and social impacts would amount to more than mere ‘minor
technical violations’.®* For example, PR 1 of the 2008 ESP stresses the central role of
‘the process of appraising, managing and monitoring environmental and social issues
associated with projects proposed for EBRD financing’®® as part of the Bank’s
requirement for client companies to have ‘a systematic approach to managing the

environmental and social issues and impacts associated with their activities’.*

72008 ESP, PR 1.8 (emphasis added).

782008 ESP, PR 3.18 (emphasis added).

" See Kolubara 111 Complaint, at 9-12.

8 2008 ESP, PR 3.4 (emphasis added).

81 2008 ESP, PR 3.9 (emphasis added).

8 A similar conclusion has been reached on this issue by the PCM Eligibility Assessors in respect of the
Kolubara | Complaint. See Request No. 2012/04: EPS Kolubara Environmental Improvement Project,
Eligibility Assessment Report, 9 August 2013, at 27, para. 60.

% PCM PR 1.3.

“PCM PR 1.1.
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47. In addition, on the basis of the established practice of PCM, the current Eligibility
Assessors have earlier determined that harm can be presumed in the case of any
instance of non-compliance with the due diligence obligations set out under the 2008
ESP, such as that alleged in the Present Complaint.®® Therefore, it is highly likely that
any such Complaint would satisfy this particular eligibility criterion.

Failure of the Bank to Monitor Client Commitments

48. As the present Complaint does not allege a failure by the Bank to monitor Client
commitments pursuant to Relevant EBRD Policy, PCM RE 23c is neither relevant nor
applicable.®

Other Factors Excluding Eligibility

49. PCM RP 24 sets out a list of factors, any of which if found to apply would render a
Complaint ineligible. In the present Complaint there is nothing to suggest that it ‘was
filed fraudulently or for a frivolous or malicious purpose’,®” nor that ‘its primary
purpose is to seek competitive advantage through the disclosure of information or
through delaying the Project’.®® Nowhere does the present Complaint raise allegations
of fraud, related to procurement matters, relate to ‘Article 1 of the Agreement
Establishing the Bank, the Portfolio Ration Policy or any other specified policy’,* or
relate to ‘the adequacy or suitability of EBRD policies’.”* Though there is nothing to
suggest that the issues of non-compliance alleged in the present Complaint have been
dealt with by the accountability mechanism of any parallel co-financing institution,
such a review by another accountability mechanism would not in any case disqualify
a Complaint seeking a Compliance Review from being processed by the PCM.%

50. Of relevance to the present Complaint, PCM RP 24f provides that a Complaint which
‘relates to matters in regard to which a Complaint has already been processed by the
PCM ... will not be eligible for ... a Compliance Review’. Though there is some
overlap between the present Complaint and the Kolubara I Complaint previously
registered with PCM, especially as regards the alleged failure to properly define the
Project scope and area of influence, the alleged failure adequately to consider
cumulative impacts associated with the Project, the alleged failure to consider the

% See, supra, at 12-13, para. 31. See further, for example, PCM, Eligibility Assessment Report: Ombla
Hydropower Project (HPP), Request No. 2011/06, at 14, para. 28.

% See also PCM, Eligibility Assessment Report: EPS Kolubara Environmental Improvement Project, Request
No. 2012/04, 9 August 2013, at 27, para. 61.

% PCM RP 24a.

% PCM RP 24b.

% PCM RP 24c.

% PCM RP 24d.

1 pPCM RP 24e. While the Complaint does point out apparent inconsistencies between the PR 1.6 and PR 3.18,
on the one hand, and the ENRD’s Greenhouse Gas Accounting Methodology, on the other, it in no way
questions ‘the adequacy or suitability of EBRD policies’. See Kolubara Il Complaint, at 9-10.

% See PCM RP 24f,
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impacts of the Project on Vreoci, and the alleged promotion of a climate-damaging
approach to energy investments in Serbia,*® the Compliance Review for this earlier
Complaint is still pending and, in the interests of procedural and administrative
efficiency, it should be possible to combine the Compliance Review required for both
related Complaints into a single process.

Conclusion and Terms of Reference for the Compliance Review

51. On the basis of the findings set out above, the present Complaint can be deemed to
satisfy all of the relevant and applicable eligibility criteria set out under PCM RPs 17,
19, 20, 23 and 24. Therefore, it is determined by the Eligibility Assessors to be
eligible for a Compliance Review.

52. In order to integrate the Compliance Review process recommended in this Eligibility
Assessment Report, it is merely necessary to amend the Terms of Reference included
in the Eligibility Assessment Report for the Kolubara I Complaint (Request No.
2012/04) so as to include the key compliance questions arising under the present
Complaint.

53. Specifically, the Terms of Reference for the Kolubara I Compliance Review should
be amended so as to include:

a. An additional Paragraph 11A providing:
‘As an additional initial step, the Compliance Review Expert will determine
the precise requirements, in the specific context of the present Project and the
Kolubara 11l Complaint, of each of the relevant provisions of the ESP and of
the Performance Requirements contained therein, in respect of which non-
compliance is alleged in the Complaint. Relevant provisions of the ESP
include ESP PR 1.6, ESP PR 1.9 and ESP PR 3.18."

b. An additional Paragraph 12B providing:

(1) ‘Whether PR 1.6 required that the Project’s “area of influence”
should have been more broadly understood so as to require a
cumulative assessment taking into account certain of the Bank’s
previous investments in the Kolubara mining basin and, possibly,
planned or potential future projects?

(i)  Whether the present Project, taken in combination with the
Bank’s previous investments in the Kolubara mining basin and,
possibly, planned or potential future projects, amounts to
“exceptional circumstances” requiring a regional, sectoral or
strategic assessment?

% See PCM, Eligibility Assessment Report: EPS Kolubara Environmental Improvement Project, Request No.
2012/04, 9 August 2013, at 8-12, paras. 18-30.
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(iii)

Whether the GHG emissions associated with the present Project
were correctly calculated in accordance with the requirements of
PR 3.18.

20



ANNEX 1: COMPLAINT

Centar za ekologiju i odrzivi razvoj (CEKOR)
Center for Ecology and Sustainable Development, Belgrade

Subotica office: CEKOR, Korzo 15/13, 24 000 Subotica, SERBIA
Fax:381 (0) 24 523 191, www.cekor.org M: +381 655523191
Koordinator za CEE Bankwatch Network za Srbiju: ZVEZDAN KALMAR

EHE
c & K:OR zvezdan@bankwatch.org

Subotica
Tuesday, 01 October 2013

To: Project Complaint Mechanism
Attn: PCM Officer
European Bank for Reconstruction and Development

BegoyanA@ebrd.com
Dear Ms Begoyan Schliesing,

Please find attached a complaint for compliance review from CEKOR on the Kolubara
Environmental Improvement project. | attach also some additional information that provides further
analysis and evidence that may be useful for your eligibility assessment. We are aware that
already there is an on-going PCM complaint on this project, and that there may be some
duplication in starting a parallel compliance review. Nonetheless, CEKOR's complaint concerns the
long-term involvement of the EBRD in the Serbian energy sector through a history of investments
in the EPS, which we believe is not reflected in the assessment of the project and setting the
project boundaries.

We hope to hear back from you soon and would be glad to reply to any question that you may
have. Thank you very much for your time.

Sincerely yours,

Mr Zvezdan Kalmar

Serbian coordinator for CEE Bankwatch Network,
CEKOR, Korzo 15/13, 24000 Subotica, Serbia
zvezdan@bankwatch.org, vodana@gmail.com

www.cekor.org




Submission Via Electronic Mail
1 October 2013

Project Complaint Mechanism

Attn: PCM Officer

European Bank for Reconstruction and DevelopmdtBRD
One Exchange Square

London EC2A 2JN, United Kingdom

Email: pcm@ebrd.com

CEKOR Complaint to the EBRD Project Complaint
Mechanism
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COMPLAINT
COMPLIANCE REVIEW
Cumulative impact of
Project number 17829
Project number 27005
Project number 41923

And project area of influence of Project 41923

Dear Ms. Begoyan,

Allow us to bring to your attention the followingficiencies in relation to the EBRD assessment
of the impacts of its investments in the Kolubaraikly Basin. We consider that the actual
influence and impact of EBRD involvement is mucldevi than what was assessed in the scope
of the project appraisal for the Kolubara Enviromta¢ Improvement Project, due to the fact that
the EBRD has been involved in the Kolubara regiondver 10 years in three different but
interlinked projects and due to the fact that tleéd$ in the Kolubara mining basin cannot be
neatly separated as the EBRD has attempted to it pnoject appraisal.

Therefore, we ask the Project Complaint Mechanisnmundertake a compliance review of
whether the bank has complied with its Environmleatad Social Policy 2008 regarding the
definition of the project boundaries and the résgldue diligence.

INTRODUCTION

The Center for Ecology and Sustainable Developr@BKOR) is a non-governmental
environmental organization with a long history imbpc mobilization on environmental issues,
and in facilitation of public participation of mdaring policies, programnes and projects with
potentially significant environmental impacts, imd with its statute and the Aarhus Convention.

CEKOR is a member of CEE (Central and Eastern g@)r@ankwatch Network and a
partner with NGOs and local communities in the Kalta region.

As a concerned organization, CEKOR is — amongrothiegs - interested in raising
public awareness and transparency standards imdrégarojects and programmes guaranteed
by sovereign guarantees of Serbia and carriedyptiblic companies of Serbia, in order to help

! Considering that the first two projects were signed before 2008 we realize that they cannot be subject to the 2008
ESP but that they should have been subject to ex-post evaluation by the EBRD according to the ESP valid at the
time of their approval and that the result of this should have been taken into account in the appraisal of the
2001 project



local communities in realizing the substantive tigh an adequate level of environmental
quality.

Client information

The project sponsor is Electric Power Industry eflsa (Elektroprivreda SrbijEPS),
which is a Serbian vertically integrated state poe@mpany with a monopoly in lignite mining,
electricity generation, distribution and supplyedéctricity throughout the country. 55% of its
installed capacity of 7,120 MW is provided by signite-fired power stations supplied by two
basins, Kolubara and Kostolac.

Kolubara Mining Basin is a Limited Liability Company and the biggesteigtal part of

EPS. The basic task of the company is to supplyepomlants in Serbia with lignite for
production of electric power. As the biggest exigioof coal in Serbia, it is situated 60km South-
West of Belgrade, occupying surface of 600 squaneAvailable reserves of coal in the region
are estimated around 2 billion tonnes. Kolubarafbas active surface mines: Field B, Field D,
Tamnava West Field and Veliki Crljeni. There is@rgoing plan of opening a number of new
fields : South Field as an extension of Tamnavat\Wiedd, E field as an extension of D and C+B
fields and Radljevo as a direct follow field of Taava West from western side.

Ninety percent of the Kolubara coal is used inrnterpower plants (“Nikola Tesla” | and
Il, “Kolubara A” and “Morava”) for electricity prodction, while the remaining 10% supplies
other sectors of industry and household consumgtioheating. Official data shows that 52% or
17 billion kWh of electricity comes from Kolubaraal 2

Kolubara lignite basin has been considered by sstoe governments to have strategic
importance for Serbia. In the structure of theestabergy potential, nearly 99% of balance
reserves is based on lignite. The basin providegeréent of Serbia’s lignite, and more than 50
percent of Serbian electricity is produced by poplants within the Kolubara complex.

EBRD support for projects and operations in the ulaka mining basin, actually
represents support for the dominant position amqbssibility for extension of coal power in
Serbia. At the same time, the projects are limitmgestment opportunities in more sustainable
and climate-friendly developments. Plans of expagdignite production and coal-powered
electricity generation are most likely driven bylations to export electricity, and will preclude
the utilization of Serbia’s renewables potentiatfsas biomass, solar, wind).

Serbia has less than one percent of electricitylygred from new renewable energy
sources. The Law on Energy Efficiency was passe@0itd, and although it emphasized the

www.rbkolubara.rs

® http://www.epcg.co.me/pdf/06 01/Zakon o energetskoj efikasnostil.pdf




importance of energy efficiency in energy consupmptithe concept of energy efficiency is not
clearly defined, neither in this or any other lamregulation. A low-carbon energy strategy for
development of the Serbian energy sector is notldped. Such an alternative scenario is
required in the framework of the European Uniorimt8gic Environment Impact Assessment
Directive® that requires the development of alternative pfangrogrammes and policies.

Since opening its office in Serbia in 2001, the EBRas provided financial support to
five projects in the Power and Energy sector, @ EPS, and began to consider financing a
further project — the Kolubara B thermal power plathough it currently appears that this
financing is not progressing. Of the projects ficeah three related at least partly to the Kolubara
mining basin: the EPS Emergency Power Reconstructioan (approved 2001); EPS I
(approved 2003) and the Kolubara Environmental owement Project (approved 2011).

One of our main concerns is that the EBRD intertiigndrew the project area of
influence for the Kolubara Environmental Improvemd®roject very narrowly and never
conducted (or did not disclose with regards tamtsssive involvement in the energy sector in
Serbia) a serious analysis of its cumulative emwitental and social impact on the whole
Kolubara lignite mine complex. Although there arany other aspects which have not been
properly examined, we concentrate in this complamthe overall climate impacts of its support
for this complex, which the bank has measured ntaoharrowly, and the bank's excessively
narrow drawing of its project boundaries thus mgkiesettlement of the local communities as a
result of mining in the Kolubara region out of {i®ject scope and out of assessment.

EBRD Investments in EPS projects

1. The EBRD support of Serbian lignite productionrtetd with theEPS Emergency Power
Sector Reconstructionloan in 2001. The project aimed to finance emergeababilitation and
upgrades to thermal and hydro power generationtglamcluding in the Kolubara area, and to
the transmission systénEBRD support amounted to EUR100 million and it wtesssified as
category B

2. In 2003 the EBRD's support continued with EfeS Power Il project’ A large quantity of
lignite from the Tamnava West field in Kolubarahkslow the calorific value necessary for
utilization in modern power plants, and therefagnite excavated from that field has to be
improved with better quality lignite from Field Ghé D. The project was categorised as a
category A based on social critéfiand the EBRD investment was EUR 60 million.

* SEA Directive 2001/42/EC

> As a result of the project, EPS thermal capacities significantly upgraded and their lifetime prolonged for up to 20
years. However they are not in compliance with the EU Large combustion plants Directive, and should be
closed by 2017.

6 Project Summary Document: http://www.ebrd.com/english/pages/psd/2001/17829.shtml

7 Project Summary Document: http://www.ebrd.com/english/pages/psd/2002/27005.shtml

® The project is A listed, if it can result in significant adverse social impacts to local communities and if the project
may involve significant involuntary resettlement or economic displacement



3. The Kolubara Environmental Improvement project, approved in 2011, has similar goals as
the previous EPS Il loan. The equipment purchasmd the project - coal excavator, conveyor
and spreader system for Field C, and spreademsyisteTamnava West - is supposed to improve
the efficiency of EPS mining operations in FieldaCthe Kolubara basin, and to improve the
guality and uniformity of the lignite it delivers its power stations. The project cost is EUR 165
million, including also a parallel loan from KfWnd the EBRD part is EUR 80 million. The
project is A category.

In addition to the approved projects, new 750 MWubara B lignite fired power plant next to
the Kolubara lignite mining basin is under develemt The EBRD claims that the Kolubara B
TPP will improve EPS’s environmental impact, b thality is that EPS will extract and burn
more lignite’Although the EBRD has stated that it is no longspraising the project currently,
the project is crucial to mention as it is closatiked with the EBRD's long-term involvement in
the Kolubara mining basin. (See the quote from BBRD board document later in the
complaint)

As the EBRD's current Environmental and Social ®otiame into force only in 2008, for the
purposes of this complaint, we are focusing on BBRD's project appraisal for the 2011
Kolubara Environmental Improvement Project.

According to PR1 para 6, the EBRD was obliged f®r2011 project (Kolubara Environmental

Improvement project) to provide an analysis forralated activities, especially: coherence and
interdependence of all mining fields, connectiord ahe use of mechanization in all fields,

absolute dependence of TPPs on Kolubara coal ptioducplanned increase of energy

production connected to the increase of producdhdignite fields.

PR 1 para 6

Environmental and social impacts and issues willappraised in the context of the projects
influence. This area of influence may include onmore of the following, as appropriate:

() The assets and facilities directly owned or aged by the client that relate to the project
activities to be financed (such as production plgmwer transmission corridors, pipelines,
canals, ports, access roads and construction camps)

(i) Supporting/enabling activities, assets andilfaes owned or under the control of parties
contracted for the operation of the clients bussesfor the completion of the project (such as
contractors).

(i) Associated facilities or businesses that am funded by the EBRD as part of the project
and may be separate legal entities yet whose Walaihd existence depend exclusively on the
project and whose goods and services are essdatithe successful operation of the project.

(iv) Facilities, operations, and services ownednoanaged by the client which are part of the
security package committed to the EBRD as collatera

° It is not clear whether this new capacity is actually balanced with the decommissioning of old capacities of the
same size, and even if it is going to replace older units, no alternatives to lignite have been considered.



(v) Areas and communities potentially impacted dymulative impacts from further planned
development of the project or other sources oflamimpacts in the geographical area, any
existing project or condition, and other projectated developments that can realistically be
expected at the time due diligence is undertaken.

According to this the EBRD should have conducteamalysis of the cumulative impacts of the
development of the Kolubara mining basin including whole mining complex and the existing
thermal power plants which depend on it. There @also be a case for including the planned
thermal power plants which have not yet been baditording to clause (v).

This would have been the case whether or not tHREBad undertaken previous projects at the
location, but we believe that the fact that thekohad undertaken previous projects in Kolubara
strengthens this obligation.

In addition, PR1 para. 9 states that:
In exceptional circumstances, a regional, sectorastrategic assessment may be required

The ESP does not elaborate on the definition afeptional circumstances', therefore it is left to
the discretion of the bank's staff to determine tieed for a regional, sectoral or strategic
assessment. CEKOR believes that a) the Kolubarglesta significant influence on the whole
energy sector b) the complexity of the Kolubara plax's impacts themselves and the c) the
EBRD's repeated loans supporting the Kolubara ramethe complex social and environmental
impacts of the mining operations, including tho$¢he related thermal power plants, constitute
‘exceptional circumstances'.

Since the approval of the project this need has beaforced by a series of events: the partial
and highly strung-out resettlement of the local oamities to resettle, including the traumatic
forced removal of the Vreoci graveyard, the redandslide that destroyed private property and
still threatens Junkovci households, controveesigeriences with undervalued and inadequately
consulted expropriations, the persisting failure tbé Serbian judicial system to address
numerous grievances of mine-affected people, theated allegations of rife corruption in the
company, are only few examples of circumstances #w@ording to CEKOR, could have been
identified as issues as part of a much wider assa#sof the EPS operations and corporate and
social responsibility record before the 2011 loas\&approved.

PR 1 stipulates that the appraisal should incluakeséts and facilities directly owned or
managed by the client,” “supporting/enabling atitdg,” “associated facilities or businesses,”
“faculties, operations, and services owned or maddyy the client,” “cumulative impacts” on
nearby communities, “impacts from unplanned, betjmtable developments®However, the
ElAs only cover Field C and Tamnava West Field. M/lthe EIAs are fairly comprehensive in
their coverage of these locations, they ignore rdmaifications of supporting and associated
facilities/activities.
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“Further planned development of the project or ath sources of similar impacts in_the
geographical area” must take into_account all fieddat Kolubara, and must include plans to
address the existing _and future neqative environrtednand _social impacts of the mining
operations from_all fields through rehabilitation fo the affected land and satisfactory
resolution of outstanding social issues such asatement and poor health of local residents.

If we look at the Kolubara Basin in its entiretyevean see that the open pits are
bordering with each other. The fields are compjetglologically and naturally linked, and their
exploitation by the Kolubara Company is fully cootesl, integrated and coherently aimed to at
feeding the TPPs in Kolubara and Obrenovac. Regssdbf this direct inter-relation, the
environmental and social impact assessment was skparately, in different time periods, for
Tamnava West, Field C, and the future Radljevaiffél

The Kolubara mine Environmental Improvement projatms to finance activities only
in Tamnava West and Field C, however geological prattical facts show that any such
restrictions are impossible. For example the EIA Field C stated: When it comes to the
natural and geological structural features of theams of coal and other accompanying
sediments, the deposit Field C represents a natwatinuation of Field B further towards the
west and Field E. The future Field E cannot be ifdgsdeveloped without the proposed
development of Field C, because Field C will actasont allowing access to the particularly
deep layers of coal in Field E.

The Strategy for development of the energy sector in 8ga until 2015, adopted by
the parliament in 2005, also states that the maldd that Kolubara plans to open in the future,
are Field E (which contains high quality lignitepush Field and Radljevo Field (capacity is
anticipated for supply of the future TPP Kolubaraml Nikola Tesla B projects). The strategy
contains data about the full capacity requirementiiture planned coal excavation. Based on
those calculations EPS and the energy ministry clomeard with a plan to increase in the
period after 2013-2015 the production of ligniteléwels of about 40mt/a (from the current
30mt/a) in the period after 2013-2015. Thereforis kasy to find out exactly what volumes of
lignite EBRD is directly signing its commitment, lsymply reading through the balances of
different fields.

According to the strategy, the physical preconditfor opening up of E field is the
development of the C field and completed excavatib® field. Field E will be a replacement
capacity for Field D. In the same place the styategds that machinery from C+B and D fields
will be completely utilized in the opening and puction of coal from E field. One of the
preconditions for opening Field E is the excavatimin Istocna kipa dump site, which is
anticipated with the Environmental Improvement pobj

The above information supports the assumption shaport of machinery constructed
with the EBRD's investments in C+B and Tamnava We#d will cause much bigger volumes
of lignite excavated, along with opening of Fieléid South Field.

1 Radljevo Field is a natural extension of the Tamnava West Field



It is natural that all mine fields, due to expltwva, have a limited lifetime. The
purchasing of machinery only for two fields wouldtrbe profitable unless it is planned to be
used at other fields in the future. Therefore ih ¢ assumed that all machinery is being
purchased in order to be further utilised for teeelopment of other fields and for accelerating
lignite exploitation with all the consequences thatavation brings. Furthermore, the Serbian
energy strategy states that machinery from B+Cdilill be utilized in the future E field, and
machinery from Tamnava West will be utilized in 8okield.

In order to provide continuity of lignite excavatioit is necessary to dynamically align
the opening and development of Field E, which Wwél replacement capacity for Field D. The
newly purchased coal excavator financed by the ana Environmental Improvement project
will enable EPS to develop a front from C fieldwtrds E field and D field. These fields will
become a future source of better quality ligniteifomogenization with low quality lignite from
Tamnava West field. Homogenization has no poinhait developing all these fields at the
same time.

On one hand, the EBRD cannot ensure that equipmtamtded for mine expansion will
not be usedo increase the production capacities of otheasane the mine, which would impact
the scope of the due diligence required. On therofiand, if such measure was taken, it the
financial viability of that machinery would be unduestion and may become a direct stranded
cost for EPS and the state of Serbia, as the gtoarafithe loar'?

Cumulative impacts and harm done which has not beeproperly assessed

a) Cumulative impact on CO2 emissions

For projects that currently produce significanaugtities of GHGs there is an obligation
in PR3 para. 18 on Environmental and Social Apptais the EBRD's Environmental and
Social Policy:

During the development of projects that are exge¢d, or currently produce significant
guantities of GHGs, the client will procure and ogpthe data necessary to enable both an
assessment of baseline (pre-investment) GHG emssaiod an estimate of post-implementation
GHGs emissions.

This requirement does not stipulate where theeptopoundaries should be set — the
EBRD's greenhouse gas accounting methodology i®wetn another documefht.However

2 The latest EBRD investment is spent towards the construction and utilization of machinery worth more than 60
million EUR for less than 15 million ton of lignite in B field (including more than 40 million ton of overburden in
that field). That would be a case of highly questionable project feasibility, with minimal or negative interest for
the state of Serbia)

13 http://www.ebrd.com/downloads/about/sustainability/ghgguide.pdf






* The emissions from the operation of the machineniced by the EBRD (PR1.6(i))

» The GHGs from combusting the lignite extracted dhehded by the machinery in
existing coal power plants (PR1.6(i))

 The GHGs from combusting the lignite extracted frany other parts of the Kolubara
mining basin (PR1.6(iii)

» Emissions from the combustion of coal in plannephite plants fed on Kolubara coal
which would not have been built in the absencénefroject (PR1.6(v))

How does this compare with the EBRD's GHG emissionsalculation?

The EBRD has claimed annual GHG emissions redustdmore than 200 000 tonnes per year
from the Kolubara Environmental Improvement Prajédtiowever it arrived at this figure by
bypassing most of the above elements of the calonland omitting important consequences of
the Environmental Improvement Project. Mr Kevin oexplained in a letter of 17 April 2012
that:

“This assessment has focused on the CO2 savingsgafism improved boiler efficiency at the
TENT A and TENT B power plaiNikola Tesla thermal power plants A and. Blarbon dioxide
emissions from other sources are anticipated toaranroughly at current levels as coal
production is not planned to change substantiallyhie next few years”.

First, although 'substantially’ can be open torprietation, we would argue that production was
planned to change substantially from 2011 onwaadd, that this was known at the time of the
appraisal of the project. This is shown for exaniplihe General Regulation Plan for the Area of
Barosevac, Medosevac, Zeoke and Burovo (2008), (wtirh shows that in 2011 production for
the Kolubara basin was planned to be at 30 miltmmes while in 2020 it will go up to 36
million tonnes(see table below — the right hand column in boldstibutes the total for the
Kolubara basin, while the year is marked on the).leConsidering that one tonne of lignite
results in approximately one tonne of CO2 when agstdxl, this amounts to 6 million additional
tonnes of CO2 annually by 2020 — a very substaati@unt in our opinion.

14 see for example the EBRD board document for the project.
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Additionally, the board document shows that the12@ioject is a direct precondition for the
possibly forthcoming Kolubara B project:

“It will allow Kolubara to meet the contractual contiments it will assume under the lignite
supply agreements for the proposed Kolubara B pguient to be constructed with Edison as
the strategic investor. The coal supply agreemanthis proposed new power plant require coal
within tight quality parameters (tighter than thosé the present power plants), parameters
which EPS cannot currently me&PS therefore needs this project to be able to nthetcoal
quality parameters set out in this coal quality agment’

This means that without the 2011 Environmental mpment Project, the Kolubara TPP plant
cannot reasonably be constructed. Therefore thelibasshould take into account that without
the environmental improvement project, there wdagcho emissions from Kolubara B. Thus the
EBRD's calculations of the Environmental Improvemroject should also include, at least in
one scenario, the GHG emissions from Kolubara 8 esnsequence of the project.

Further adding to the question of whether Kolulsacaal extraction and combustion would stay
the same or decrease in the absence of the Enweramimprovement Project is the fact that
Kolubara units 1-5 will have to close at the end26f.7 in order to comply with the Large
Combustion Plants Directive, which will have a cleapact on lignite demand, considering that
lignite is not economic to transport over largdalises to be sold to other markets.

Taking these three major factors into account, areclude that the EBRD has set the boundaries
of the project inappropriately narrowly to captuhe project's direct and easily foreseeable
impacts on GHG emissions. This has allowed the bamkaim that the project will reduce GHG
emissions by 200 000 tonnes per year, while weebelthat this is not the case, as it directly
supports an increase in production and the congiruof Kolubara TPP.

D) Social impact

For the last 10 years, the expansion of coal priogiuén the Kolubara mine basin has been
dependent on solving the problem of the open pitengixpanding towards settlements, causing
conflict between settlements and mines. This pral@défects around 6000 families.

Both EPS Power Il and the Environmental Improveni&noject are categorised as category
A projects, and both of them have significant intpaic local communities in the zones of the
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Field C, B, D and South field - Barosevac, Zeokegdikevac, Vreoci, Radljevo, Brgule,
Kalenic, Mali Borak, Skobalj, and Sarbane.

There are two issues here: a) the quality of tisettkement from the previous projects and
the impact it should have had on the EBRD's apalratthe 2011 project and b) the EBRD's
attempt to artificially compartmentalize the immaatf the 2011 project to avoid taking
responsibility for certain resettlements.

The quality of the previous resettlements conductednder the EPS Il project

The whole process of expropriation is fully manadgdEPS, as the company has been
involved in exploiting lignite in the Kolubara basfor almost half a century. During the last
decade, in almost all cases, EPS failed to proadkrjuate measures in social and resettlement
issued®. During these years EPS has moved (voluntarily amaluntarily) hundreds of
households, two complete villages and partiallyill@ges.

Resettlement caused by the Tamnava West expansispavt of the EPS Il project approved
in 2003 and was not done according to good stasdBnge to shortage of funds, land acquisition
and development of the proposed infrastructuredessn slowed down, and later on forgotten
and never conducted.

As a result EPS lost its credibility of being altteattend to peoples' needs and this has
caused a serious gap in their capacity for reachggements with communities. The mine
continued to expand, thus relocation of househbkisame urgent and residents were under
enormous pressure to accept financial compensatidnleave the territory designated for coal
excavation. The value of their property was oftadarestimatedf

Considering this long term failure and inabilitycomply with the high standards of the
EBRD, it would be reasonable to expect that thekbaould refuse further financing for a client
with such a poor corporate social responsibilitgord.

Social impacts of incorrectly drawn project boundares regarding the Kolubara
Environmental Improvement Project

The social harms of the Kolubara mining operatitindate are significant, and the Project and
associated mine expansion will only worsen thosenea Communities have either already
experienced or are currently facing partial or fellocation to clear the path for increased coal

In some cases the property is undervalued, and there are alleged cases of corruption in which property is
overvalued. For more information on the latter point see http://bankwatch.org.bwmail/55/Kolubara-mine-
crime-and-coruption

16 . . . e . .
Reference prices per square meter were very low, and in almost all cases expropriation did not include all owned
parcels, nor all belongings.
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excavatiort’ As recognized by the EBRD Social and EnvironmeRualicy, any involuntary
resettlement carries potent risks of creating ltergy hardship for relocated populatidfis.
However, in assessing the area of influence of thpgoject, the EBRD artificially excluded
the resettlement of Vreoci from the project appraisl.

Inhabitants of Vreoci have already submitted a dampabout the issues they are facing and
this complaint is not intended to re-iterate thpseblems. It is, rather, aimed at establishing
whether the EBRD was justified in excluding Vrefram its project appraisal, and what can be
done to correct this and avoid similar situatianghie future.

Performance Requirement 1 governs the appraisahnplg, and oversight stages of a project
and states that communities affected by the prgkotld be included in the appraisal even if
they would experience only “cumulative impacts”impacts from “unplanned but predictable

developments® Vreoci is conspicuous in its absence from the aippt process conducted for

the Kolubara Environmental Upgrade Project.

Vreoci's resettlement was already governed by a72@@reement between Vreoci's
representatives and EPS. The resettlement issueelkasresolved in the legal framework, by the
planning documents “Program Basics for Resettlenoéntreoci settlement® and “General
Regulation Plan for Settlement of Vreddi”

Vreoci is surrounded by mining operations in FiBldand Tamnava Weét. The community
suffers significant environmental harm from the ejimcluding wastewater pollution in close
proximity to homes, the loss of drinking water cater of any usable quality in their wells, and
air pollution from excavation activities. For yedhe proposed mine expansion has threatened
Vreoci with forced relocation, and the EBRD funditigfacilitate the expansion has made the
threat significantly more immediate. At the timegproved project funding, the EBRD had full
knowledge of these impacts from both direct comesience from Vreoci and through references
in the Environmental Impact Assessméht.

The environmental and social impacts on Vreoci froie expansion are intimately tied to the
Project funded by the EBRD. Although project docatseclaim to fund only activities relating
to Fields C and Tamnava West, both the geologiwdlpractical facts underlying coal excavation
in Kolubara and the intended use of the equipmaranted by the EBRD loan show the
falsehood of any such restriction.

The expansion of Tamnava West and the developnfdfet C are integral to the opening of
new fields, including planned Field E which is omé the prime causes of Vreoci’s

v See, e.g., the communities listed in the SEP p. 8-10.

18 See, e.g., the communities listed in the SEP p. 8-10.

PR 1(6)

2 Dated November 12" 2007 on which Government of Serbia gave consent

*! Dated December 17" 2008

?? Resettlement Program “2.5. Area development upon completion of mining activities”; EIA Field C p.61
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displacement? In fact it was impossible to separate the devekmnand expansion of certain
fields from others. Field E cannot be feasibly deped without the proposed development of
Field C, because Field C will act as a front allegvaccess to the particularly deep layers of coal
in Field E. Field C is also closely connected wkikld D, one of the fields proximate to Vreoci
whose expansion is implicated in the resettlemdnthe community. As a matter of both
geological and practical fact, the mine expansioabéd by the Project is inseparable from the
mine expansion impacting the Vreoci community.

In addition to its effects on Vreoci through mineld expansion, the Project carries

environmental consequences for the community throwmgpacts connected to the Kolubara
Processing Plant located there. Coal from Field €uirently transported directly to that facility

and coal excavated with project equipment will oo to be processed there, saddling the
community with associated pollution from coal tpaoit and wastes and emissions from the
processing plarft

Moreover, the equipment financed by the projedniended to enable excavation of different
qualities of coal that can be blended to creatmitonm product for EPS power plarfsThis
homogenization with EBRD financed equipment wikdaglace in a new facility close to Vreoci,
exposing the community to any environmental impa€tthe blending proce$$.The economic
logic of the homogenization equipment also depemdthe excavation of higher quality lignite,
which \/Z\gll include high quality coal excavated froomder Vreoci’'s current location through
Field E:

Despite these inextricable links between the Ptogaw externalities the mining operations
impose on Vreoci, the EBRD approved the Projecteurad description that wholly excluded
Vreoci from its ambit® The EBRD took this action despite formal requésts) the community
for extension of the timeline for approvilpublic briefing by NGOs on the problematic
implications for Vreoct' and a sign-on letter from international civil syiraising the issu®,
and extensive media coverage of the controveraynaroesettlement in Vreoci.

Ceding only grudgingly to this reality, the EBRDshacknowledged that expansion of the
Kolubara mine will negatively impact Vreoci. In tlsection of its fact-finding mission report

** personal communication between Zvezdan Kalmar from CEKOR and the Technical Director for Kolubara’s mining

fields.

> CEKOR Investigation.

% NTS p. 1, Board Report p. 5.

%7 CEKOR Investigation.

%% Resettlement Program, “2.2. Development of the Kolubara basin till the end of exploitation”.

* This myth pervades project documents, which only make reference to coal exploitation in Field C and Tamnava
West (See project summaries in the NTS, Board Report, and SEP). See also the assertion in the SEP that the
equipment will only be used "in areas where coal mining has already taken place" (SEP p. 1) despite an
acknowledgment in the Board Report that the equipment will allow for new development in Field C (Board
Report p. 5); the review of impacts on “archeological” resources including the Barosevac graveyard and 5
houses near Tamnava West Field, but omitting any mention of the Vreoci buildings and graveyard (NTS p. 4-5);
the discussion of resettlement of other communities without any reference to Vreoci (NTS p. 5-6, SEP p. 8-10).

%% Letter to EBRD 1.

* Bankwatch Briefing p. 3.

32 Letter to EBRD 3. The EBRD’s response continued to deny the connection between Vreoci and the scope of the
project. EBRD Response Letter 1 p. 3.
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covering Vreoci, the EBRD acknowledges “environmaérnd other impacts from the mine’s
operations” that need to be mitigafédlhe EBRD also highlights that there will be sigraft
environmental impacts on the surrounding aréas.

However without formal inclusion of Vreoci as paftthe EBRD project covered by the project
contract, the EBRD has difficulty to ensure that tlsettlement is carried out according to its
standards. It is beyond the scope of this comptaigb into details about how the resettlement is
being carried out, however some of the details weveered by the Vreoci council who
submitted a complaint in 2012 on this topic. Theetdement should be completed by 2014 but
so far there is no sign that this will happen. BBRD has put itself into a position where, after
financing three similar projects in the Kolubar@arlocal people are starting to see it as co-
responsible for the problems they are sufferinhwvpibllution and resettlement, yet it has not
properly assessed these issues and does not dppdeare put itself in a position (eg. through
including the resettlement in its project contraot)nfluence EPS' handling of the resettlement.

We are therefore of the opinion that the EBRD has atted in compliance with PR 1.6 in
assessing the social impacts of the project, aaidthiis has serious material consequences for the
people of Vreoci.

Desired outcomes

The compliance review requested by CEKOR hopeswisit the EBRD's responsibility
that is stated in the 2008 ESP PR 1.6 to assegrdfect's area of influence, including all the
elements outlined in the PR.

In addition we believe there is a case for follogviAR 1.9 n exceptional circumstances, a
regional, sectoral or strategic assessment may dapiired” Given the environmental legacy
around Kolubara, its heavy influence on Serbia'srggn sector, various resettlements taking
place and the EBRD's long history of engagemertt thié area, we believe that the 'exceptional
circumstances' criteria is fulfilled in this case.

As a result of the complaint we expect that the P@Mput forward clear recommendations and
actions to:

a) correct the EBRD's failure to include all eletseof PR 1.6 in the project appraisal for the
Kolubara Environmental Improvement project

b) if the EBRD once again takes up appraisal ofkbkibara B thermal power plant to assess
regional and cumulative impacts, we would expedtasdt an integrated assessment of the whole
Kolubara basin, beyond the project boundaries tpkimo account the results or lack thereof
from the three EBRD-financed projects already edrout in the area as well as other aspects of
EPS' operationgo capture indirect risks and prospects and katothe overall balances In regard with
the resettlement of about 3000 households in th@eMiolubara basin area directly affected with EBRD
projects, we also expect an action plan to be deeel.

¥ SFR
*NTS p.4-7
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c) Draw up policy guidance such as ) specificaborthe circumstances under which a regional,
sectoral or strategic assessment is required iploeation of how to align the EBRD's
Greenhouse Gas Emissions Accounting Methodologly thie Environmental and Social Policy
2008. The latter requires a much wider scope ofmefdgs to be taken into account in the
environmental assessment than does the GHG EnssAmmounting Methodology.

Director:
Natasa Djereg

Desep [atega.
C

CEKOR, Korzo 15/13, 24000 Subotica, Serbia
www.cekor.org
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CEKOR hereby submits this additional informationthwithe complaint for
Compliance Review to the European Bank for Recanstm and Development
(“EBRD” or “Bank”) Project Complaint Mechanism (“®C) regarding human rights
and environmental violations caused by EBRD cligétektroprivreda Srbije ("EPS" or
"Client"), with regard to the EPS Kolubara Enviroemtal Improvement Project (“the
Project”) in the Republic of Serbia.

Introduction

CEKOR is a Serbian environmental NGO. We submis fhformation to the
PCM about significant, widespread violations of HB& Social and Environmental
Policy R?quirements by the “EPS Kolubara Environtaeimprovement” Project (“the
Project”):

The violations of EBRD Policy are directly linked grave environmental and
social harms to surrounding communities. As desdrilin detail below, EBRD is
responsible for the following violations of its pmés, both directly and in its supervisory
role:

» EPS’ project will contribute to perpetuating poidut, and health hazards for local
communities.

o EPS failed to provide adequate information aboet hiealth and safety
risks of being located near the project. Furtheen®&PS has failed to
undertake appropriate mitigation measures to pra@mmmunity members
from exposure to health harms caused by hazardaterials from the
coal mine.

o EPS mining operations have in the past and recertlytributed to
landslides and irreversible damage to local rivassthese harms will only
continue with the mine expansion. Moreover, whertgation plans have
been developed, they have not been followed.

o EPS failed to apply pollution prevention and cohttechnologies to
eliminate, or at least mitigate, impacts resulfirogn the mine expansion.

o EPS failed to dispose of its waste materials ireavironmentally sound
manner that reduces that harmfulness.

* EPS is displacing segments of the Vreoci commumigr the vigorous objections
of the community and in violation of a 2007 agreatngroviding for collective
resettlement. Moreover, EPS/Kolubara is failing fwrovide sufficient
compensation or adequate resettlement planningssidtance to families facing
relocation.

* EPS has poisoned the environment of the Baroseramainity to the degree that

! EBRD Project Number 41923, described on the EBRDsite, available at
http://www.ebrd.com/pages/project/psd/2011/4192&kh



families can no longer safely remain in their hombat is not providing
compensation or resettlement planning for famikedfering this involuntary
displacement.

« EPS has failed to protect cultural heritage of gebpffected communities
including by: the improper and disrespectful remiafegravesites in violation of
Serbian national law, the use of security persotmd&leep community members
away from the site of their families’ graves, arftk tdisruption of cultural
practices required under Orthodox Christianity.

* EPS has failed to adequately disclose informatioaither community or engage
in sufficient stakeholder engagement practices.

Project Overview
1. EBRD Investment

On July 26, 2011, the EBRD approved a project tviple up to €80 million in a
sovereign guaranteed loan to EPS, a Serbian-owtitty; & German KfW agreed to
provide4a parallel loan of €60 millichThe total cost of the project is an estimated €165
million.

2. Client Information

EPS is a state owned, vertically integrated eleigrcompany formed in 1997.
EPS has a monopoly on generation and distributiabeatricity throughout Serbia and is
the primary operator, generator and supplier ofiiteg coal mining. In 2009, EPS
employed roughly 31,000 people, as the largest eoyn Serbid.

Kolubara Mining Basin (Kolubara) is a subsidiaryE®S® Power plants within
the Kolubara complex produce more than fifty petagnSerbian electricity’ Seventy
percent of electricity in Serbia comes from coalvpp plants-* Moreover, seventy-five
percent of the lignite EPS uses for thermal gerrdabout 30 million tonnes per year)
comes from the Kolubara Mining BasihSerbia consumes three times more energy per
unit of GDP than the average in the EU2#5he mine covers a surface area of 600km
squared and overlaps with 7 municipalitiés.

FFM_Serbia p. 1; NTS p. 1; PSD p. 2
FFM_Serbia p. 1; NTS p. 1; PSD p 2
FFM_Serbia p. 1; PSD p. 2 '
FFM_Serbia p. 1 '

Board Report p.' 6

Board Report; sée also SEP p. 2.
Board Report p. 7

SEPp. 1.; NTS p. 2.

Bankwatch Briefing p. 1.
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The Kolubara management was alleged to have engagedrious forms of
corruption relating to: the procurement of equiptmésasing of equipment, and selling of
coal’® This corruption was documented in a series ofdilired on Serbian national TV
in 2009-2010° Seventeen people (former EPS executives DragaricTamd Vladan
Jovicic, eight executive managers and seven owpérgrivate firms with which
Kolubara conducted business) were arrested on @ospof fraudulent practices. The
specific allegations for the arrests did not reledean EBRD-financed project, but
included numerous speculations about other instanéeraudulent activity that may
have occurred in EPS for more than a decadéere have also been further allegations

raised in the Serbian media in relation to EPS.

3. Elements of the Project

The Project finances equipment to allow EPS to edpthe Kolubara mining
operation. Specifically, the loan finances the pase of (1) a coal excavator, conveyor
and spreader system for Field C of the Kolubarangibasin, (2) a spreader system for
the Tamnava West field and (3) a coal managemestérsyfor the whole of the Kolubara
mining operations? The loan is for EPS to “purchase and instalbal enanagement
system for the whole Kolubara mining operatioffs.”"EPS explained in their Board
Report that the excavator, conveyor and spreadsersywill allow a new field (Field C)
to be opened and allow for an increase in lignite output andnioling of higher and
lower calorific value lignité? The spreader for Tamnava West will also allow for
"selective mining of lignite, inter-burden and dverden.®* The coal quality
management system will allow for the purchase afi@gent permitting an online
analysis of lignite quality "as it is excavatedrfrvarious different fields in the basiff."
The loan also provided for consultancy support footh procurement and
implementatiorf> The new blending protocol and the developmentField C are
intimately connected to the overall expansion & mhine, as described in greater detail
below.

15 Bankwatch Briefing p. 2-3.
16 Bankwatch Briefing p. 2-3
17 Letter.

to EBRD 5 p.1; see also Bankwatch Briefing p. 2-3.
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Harm Already Caused or Likely to be Caused by thé’roject

1. The impact of Continued Dependence on Coal in Sed

In financing EPS, EBRD is contributing to increag&stbian dependence on coal.
EPS coal-fired power plants within the Kolubara afostolac complexes currently
produce more than fifty percent of Serbian eleityficand the Kolubara coal mine
produces about 30 million tons of lignite each y&athe process of burning coal already
produces 70 percent of Serbia’s energyThis creates tension with Serbia’s petition to
join the European Union, which requires strict glemuse gas emission standards.
CEKOR brought this inability of the project to prota this important EU goal to the
attention of EBRD in 201%

EPS claims that the project will result in lower issions level$? however,
EBRD is only relying on EPS’s own analysis, whicdsmot been authorized or verified
by government authoriti€S.Moreover, EPS and the Serbian government proptsed
more power plants in the area, one of which, Kolati, will be able to take advantage
of the increased coal availability from the expahdgnes® Because the mine operation
is contiguous and operated by the same companyDEB& not take adequate measures
to ensure that the equipment intended for mine msipa will not also be used to
increase the production capacities of other aréabeomine, which would impact the
scope of due diligence required.

2. Conditions Throughout the Kolubara Mining Region

The Project is being implemented in a region alyesignificantly burdened by
the environmental and social impacts of the Kolabaining operations. As described
below, these impacts include an environment sadratith toxic pollutants and the
disruption of local agricultural livelihoods. Nowhe mine expansion enabled by the
EBRD'’s funding builds on this legacy of vulneratyiliinflicting further environmental
damage and social dislocation on surrounding coniiegn

a) Environmental and Health Conditions

EBRD is aware and acknowledges that EPS’ curremtingi activities have
contributed to water, air, and soil pollution arhtt EPS has failed to mitigate these
harmful impacts? Furthermore, EBRD acknowledges that EPS has fadecteate the
detailed implementation plans for environmentaltgecton required of them under the
Environmental and Social Action Plan (“ESAP®)The Kolubara mining basin has a

% SEP p. 2; Bankwatch Briefing p. 1; NTS p. 1.
2 Letter to EBRD 3.

28 Letter to EBRD 3.
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history of environmental harms, which EPS’ EBRDded project will exacerbate.
EBRD’s failure to ensure that EPS is in complianggh EBRD’s environmental
standards directly contributes to the environmeatad health harms in the Kolubara
mining basin.

Coal combustion and extraction emit pollutants swash sulfur compounds,
mercury, arsenic, other heavy metals, and parteutatter, into the air and surrounding
water. These pollutants have been known to causerdribute to cancer, lung diseases,
respiratory problems, and kidney diseases like rigghamong other health impadfs.
Expansion of these facilities will only lead to gter release of these pollutants, as EPS
and EBRD are awarg.

In 2008, EBRD recognized “substantial variation wompliance with
environmental standards from the coal mir@dri 2009 EBRD could foresee that mine
expansion would increase particulate matter inaineby 20-40 percent, release toxic
gases (carbon monoxide, sulfur dioxide, and ozanepng others), degrade soil, and
deteriorate the ground water supply through plararet accidental pollutant discharges
from the mine, and overburden dump sitesvdoreover, in the 2009 Environmental
Impact Assessment for Field C, EPS stated thatrveaterces for Vreoci, Viliki Crljeni,
Medosevac, and Tamnava-Istok, have been or woujddmardized or destroyed by the
mine expansiof® By 2009, two years before EBRD’s final approval thé project,
Tamnava-Istok had already lost their drinking wagepply due to the mine, and were
dependent on another water system which was alderuhe direct influence of the
mine’s drainagé’ Hazardous gases, including carbon monoxide, carbimxide
(greenhouse gas), and smoke with unnamed pollytardsreleased unpurified into the
atmosphere from the casting plant furnace of Kaiatdetal-Vreoci*® Other facilities in
the complex release pollutants with no stated fofnpollution controf* EBRD has
worked with EPS since 2003 and should have beemeaofeEPS's consistent failurés.
Nevertheless, EBRD still approved the Project ih120

In the EIA EPA provided to EBRD, EPS did not analyxr quantify problems that
could arise from road and railway transport, thotlgty admitted “harmful impacts . . .
can be numerous?® EPS reported to EBRD that the “soil is devastaied destroyed by
coal exploitation” to which EPS’s coal mining expam will contribute pollution, and
studies show it would be difficult to return theilsto its previous condition even

3 Health risks of particulate matter from long-ranggansboundary air pollutionWorld Health

Organization, 200&Pollution Prevention and Abatement Handbook for ddey, World Bank Group, July
1998;Pollution Prevention and Abatement Handbook fofi@ubioxide World Bank Group, July 1998.
Health risks of heavy metals from long-range transidary air pollution World Health Organization,
2007.
® EIA Field C p. 46-54.
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theoretically** EPS stated that noise has increased to a considengtent and represents
a serious problem for the neighboring ar€a€hronic bronchitis amongst workers is
prevalent and nephritis is very pronounced in thea® EPS generates and piles up
interburden, a material lying between coal seemdump sites leading to spontaneous
combustion and consequent fires at the dump®SifEhe uncontrolled burning of
interburden and coal extraction wastes causesethase of hazardous pollutants into the
air.*® These pollutants include particulate matter, suthmpounds and heavy metals, all
of which have the potential to cause the adversedmuealth impacts experienced by the
communities” This information from the EIA, combined with EBRDongoing
relationship with EPS alerted EBRD that the projegbuld cause numerous
environmental and health harms.

Furthermore, EPS notified EBRD they would take aierprecautions to prevent
air, water, and soil pollutiotf. Some of these precautions included sprinkling the
interburden with water to prevent hazardous dusnfflying near the communities and
covering the pit to prevent escape of hazardous®d@ther actions included building
settlement ponds, treating wastewater in greaseodrsiparators, and building a green
belt buffer zone and forest béftEBRD staff visited the Project site and shouldabere
that EPS is not spraying down or covering the wades to prevent spreading of the
dust, has failed to build the forest belt, and liisges mine wastewater into the
tributaries untreated, uncooled, and un-piped.

b) Social, Economic, and Environmental Impacts

The social harms of the Kolubara mining operatitmslate are significant, and
the Project and associated mine expansion will ambysen those harms. A host of
communities have either already experienced or cameently facing partial or full
relocation to clear the path for increased coaheation®® As recognized by the EBRD
Social and Environmental Policy, any involuntargeatlement carries potent risks of
creating long-term hardship for relocated poput&fd EBRD was placed on notice
that the resettlement process being carried oMrewci fully realizes this potential for
harm® By failing to provide for collective resettlemer violation of an agreement
reached in 2007 between EPS and the Vreoci comyhueipropriation by EPS is

4 EIA Field C p. 64.
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4 SEP p. 2.
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threatening to disrupt social ties by breakinghsdommunity.

Furthermore, the relocation of grave sites has bammducted with flagrant
disrespect for the cultural heritage of the comryurexhumation has been conducted
without proper consent and in unsanitary conditfreccess to grave sites for religious
and cultural purposes has been severely restramedsubjected to security controls,
and the new site for the cemetery is of poor qu&lit

EPS/Kolubara is additionally failing to provide @veminimally sufficient
compensation for expropriated land and hofiespch less the resettlement assistance
required to adequately mitigate the economic impéctlocation?

The communities that will not be relocated alscefacute harm caused by the
cumulative social and environmental impacts of Kal@ coal mining operations. Those
communities that remain on the border of the mire exposed to the serious health
consequences of the environmental degradation idedcabove, compromising their
ability to safely remain in their homes. Mining oaions have disrupted the local
agricultural economy by consumption of agricultuieaid through mine expansion and
development of infrastructure corriddrs.

3. Vreoci
a) Introduction

Vreoci, a middle class, predominantly ethnicallyrls@&n community of some
3000 citizens;' is listed in the EIA as one of the two locationsthe Kolubara basin
where the population is concentrated due to thatime of a production plant for coal
processing? The community is also surrounded by mining operatiin Field D and
Tamnava West® The community bears significant environmentaldems from the
mine, including wastewater pollution in close proity to homes, the loss of potable
water or water of any quality in their weffsand air pollution from excavation activities.
Vreoci has the misfortune to be sited directly abbigh quality lignite deposifS. For
years the proposed mine expansion has threatergetiVivith forced relocation, and the
EBRD funding to facilitate the expansion has mate threat significantly more
immediate. At the time it approved project funditige EBRD had full knowledge of
these impacts from both direct correspondence Wogoci and through references in the

37 Letter to EBRD 1 p. 2.
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Environmental Impact Assessméfit.

The environmental and social impacts on Vreoci fromme expansion are
intimately tied to the Project funded by the EBRIthough project documents claim to
fund only activities relating to Fields C and TamaaMest, both the geological and
practical facts underlying coal excavation in Kaltd and the intended use of the
equipment financed by the EBRD loan show the faledhof any such restriction.

Unfortunately, some of the most serious social amyironmental impacts
outlined below are affecting Vreoci, but the EBRD&e in ensuring that these are
mitigated remains ambiguous.

b) Resettlement Dispute to Date

The Serbian government declared it necessary tmpxpte the entire settlement
of Vreoci in the public interest in 2007 This aligns with the EBRD’s definition of an
involuntary resettlement as one where “affectetividuals or communities do not have
the right to refuse land acquisition that results displacement™  The Serbian
Government subsequently entered into negotiatioitis reoci representatives. The
main goals of community members during these natiotis were: (1) resettling the
whole community in one locality in Lazarevac mupdlity; (2) establishing a fair value
for properties and a methodology for compensatmoat (3) resolving the removal of the
local cemetery” These goals were incorporated in the “Programnresfiting the
framework for relocation of the settlement of Vrgbdated 12 November 2007 (“2007
Plan”). The 2007 Plan guarantees that the wholenwamity of Vreoci will be resettled to
a single location, and that the process will beriedrout in phases. The Client’s
documents from 2007 state, “it is necessary to weethe expropriation of property,
which includes resettlement of entire Vreoci in @hlives about 3300 residents in 1180
households and relocation of the local cemeterky afitout 5000 of burial sites’™

On 4 July 2011, police arrived in Vreoci, withoutyavarning to local inhabitants,
and blocked all public access to local gravesiteBhe process of grave exhumation
began without consultation with locals, both vioigt their rights of consultation and
offending their religious beliefs and custoMisDue to the high summer temperatures,
the citizens of Vreoci were also concerned abonita@on hazards and the endangerment
of their community’s health through this unannouheghumatior{®

The two forms of resettlement-related compensati@t have been offered to
residents of Vreoci are inadequate. The first isoffier of cash compensation only
provided to those households that have agreed docefipedited exhumation of their

o Letter to EBRD 1, EIA for Field C, see e.g. p. 61
" See 2007 Resettlement Program.
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family graves’® Conditioning compensation in this manner const&a form of duress.
These households have received 30% of the asseakesl of their property, and will
purportedly receive the remaining 70% of their cemgation at an unspecified time
when or if their property is actually seized by Bkent® The Client has not released a
timeline detailing when residents will receive fgtbmpensation, leaving resolution of
this issue uncertain for those familfésAdditionally, the assessments of land values for
this compensation were not performed by independeptaisers on the basis of the
valuations of a neutral body, like the Tax Admirasibn, but rather by a commission that
included representatives from the local municifediand the Clierf?

Second, the Client also offered replacement housisgcompensation. After
public hearings in Vreoci in 2006 and 2007, the camity rejected the proposed
location “Lazarevac 2” for the cemetery and theppsed location “Radasnik” for
resettlemen?®> The community considers “Radasnik” an unacceptablocation site
because it is prone to landslid8$urthermore, in “Radasnik”, there are fewer préiper
and those that are available are much smaller Wiast residents currently have in
Vreoci, and they also lack backyafsThe apartments that are being offered cost 1000
Euros per square mef8rDue to the size of these new apartments, everd800Euros
per square meter is unaffordable to Vreoci resglemised on the compensation values
that have been assessed for their expropriatedepiiest’ The citizens of Vreoci
requested collective relocation to “Petka,” anrakgive site®

Out of 1180 families in Vreoci (according to the020census), only 170 families
have been resettled and 365 families have receéhedirst installment of compensation
for resettlement’ Vreoci representatives claim that the expromiatiprocess is
“significantly behind schedule” if it is to be cofeped by 2014, as promiséd. The
citizens of Vreoci are concerned that they are Ibeihg resettled collectively as a
community?> There are currently no laws in Serbia regulating process of forced
evictions and providing protection for the impactaminmunities, creating a situation of
fear and uncertainty for resideritsThe Municipality of Lazarevac has blocked finahcia
support for Vreoci because of its impending expiaifon > Infrastructure in Vreoci has
suffered from this lack of funding currently andliwere drying out as a result of water
usage by the min&.
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In August 2011, EBRD representatives visited theludara mine area and
consulted with local communiti€s. Following the visit, the EBRD officially
recommended that “EPS/MB Kolubara ensures thatnadasures defined by the
[regulation] plan are implemente&Discussing Vreoci, the EBRD further declared that
EPS is “under the obligation to keep residentsyfutiformed of new timelines,
particularly if there are to be significant delayghe implementation of resettlement.”

Although the EBRD has claimed that, under the Egpation Law, “a multi-tier
process of protection of rights through lodging pdamts to the competent Ministry or
the courts is available€’® legal decisions about resettlement have had nctipah effect
in the community. Additionally, the community hastrbeen meaningfully informed of
any grievance mechanism provided by the Client filéitls EBRD’s policy mandate to
provide “a recourse mechanism designed to resdbutes in an impartial mannéer”
The absence of a mechanism “to receive and adoir@ssmely fashion specific concerns
about compensation and relocation that are raigedidplaced persons and/or members
of host communities;*° forced citizens of Vreoci to seek remedies for flaved
resettlement process in national legal institutidnsresponse, the Serbian Ombudsman
published Recommendation No. 8260 on 21 April 26didfirming the violations alleged
by the Vreoci representatives and affirming, amangther things, that consent should be
obtained from relatives for the removal of remaamsl that the “whole community of
Vreoci” should be removetf* However, the community in Vreoci has reported this
decision has not offered any practical relief oarapes on the grourld® The failure of
all avenues to provide meaningful redress hagHeftitizens of Vreoci with a “feeling of
insecurity, feeling of autocracy of authorities ayheral feeling of threat®

C) Health Impacts

The resettlement process and the mine expansior lneady generated
significant health impacts in Vreoci. The clienddocal authorities have failed to enact
any meaningful mitigation procedures, as is reqliWithout this necessary response,
families in this region will bear a significantlgareased risk of adverse health impacts.

The bodies exhumed from the cemetery were excaviatethe summertime,
during high temperatures, endangering the healtth@f/reoci community because the
cemetery is located close to the village center smhe of the graves were recently
dug® This graveyard was in use until 2089 A primary school with approximately 500
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students is located a few hundred meters away fhencemetery?®

Additionally, poor water quality is a significanbrcern for Vreoci residents.
Since at least May 2007, residents have been coehpldependent on bottled water to
replace tap and well water that has been contaednéty mine pollutants in the
groundwater?’ The Pestan River is being diverted south to makenrfor the mine. This
river has become heavily polluted and people ateeating fish from it. In July of 2011,
Vreoci notified the national Ministry for the Engimment, Mining, and Spatial Planning
of water shortages, but nothing has been d&he.

Families in Vreoci live within a few meters of arpesed channel that contains
wastewaters from Fields D, C, and B and from thee@ssing and Drying Plaft Many
families living near this channel suffer from chiodiseases, including cancer and lung
diseases™ Vreoci community members documented an untreatedige canal coming
from the Kolubara field that dumped directly intarébutary that flows into the Sava
River to Belgradé!*

d) Community Safety
Accidents

Heavy traffic from mining trucks and equipment iaaty cause road damage and
accidents on roads in the heart of Vreoci. Thekswadso create higher amounts of mud in
the roads, which have caused unsafe driving camditand more accidents. There have
been cases of mining trucks colliding with peopfasperty.

Landslides

Historically landslides occurred around Lazarevadinof the mine because of
the removal of hills south of Field C to aid theneis expansion. Recently a landslide
occurred in the village of Junkovac causing, adogrdo CEKOR's witnesses and local
people and media, the collapse ®ohouses, the relocation &fhouseholds, a plan to
expropriate and relocate additional 10-13 househdajgickly and the remaining
approximitaly 30 houses later, a plan to relocaie graveyard. A letter was sent by
CEKOR to inform the EBRD about the landslide arsdimpacts, however no reply has
been received to dat&?

Using the right to access to information of puldigortance, CEKOR requested
information from Mining inspection regarding to whaas the cause of landslide in
Junkovac. Mining inspection confirmed that Landslidvas not caused by natural
disasted. The real cause was disregard of projeciurdentation and excessive
accumulation of overbureden. Accumulation occurbetause of the lack of storage
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space required for overburden disposal.

A letter was sent by CEKOR to the EBRD, howevereply has been received to
date.

e) Effects on Cultural Heritage

The Vreoci and Barosevac community graveyards tafteby the project play a
central role in the Orthodox Christian belief sysseof these communities and are vital to
the identity, values, and emotional well-being b tcommunitie$*® Older Vreoci
community members tend to visit the graveyardsydagardless of when the decedent
passed away*

Furthermore, the graveyards are culturally andohistlly important for reasons
not associated with religious beliefs. The graveyare mostly from the Middle AgéS.
They also contain tombstones of soldiers from th&dwal Liberation Movemert®

The folk architecture, churches, and monasterie¥reoci and Barosevac are
important elements of cultural heritage that aated within the project boundari€s.
Preserved old homes are important examples of fodalarchitectureé’*® Churches and
monasteries are significant structures of spirjtasthitectural and cultural importancé.
Additionally, the entire Kolubara Basin area hasnBglic value because it was the
location of an important battle in the First Wovithr!?°

EPS drastically underestimated the number of grawethe Vreoci cemetery,
placing the number at just 4000 in both media affidial documents** The Archive
Institution in the City of Belgrade and the Belgeadldministration states that there are at
least 8906 graves in the Vreoci cemetéfyAn EBRD study agreed that there may be
graves that were not identified by the originaldi#s!®® Citizens' fears that more than
half of the graves will be forgotten and excavateidhout the proper exhumation
procedure and church ceremony have not been addréss

Vreoci community members were not adequately coedwbout grave relocation

13 The communities believe that bodies are sandtifidife through sacraments such as baptism and

must be honored in death as religious reliEsichologion. The deceased are placed in specially
consecrated graveyards, and families visit theegaf the deceased daily for forty days after treth of a
loved onelt is believed that, during these forty days, thal©f the deceased undergoes judgment to
determine where the soul will remain until the setaoming of Christ. After the initial forty days,
memorials take place every three months for ttst fiear and then in each subsequent anniversary of
death.
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and resettlement. Collective relocation, rathenttiee piecemeal relocation that has been
offered in Vreoci, will greatly mitigate damage tbe local cultural, historical, and
spiritual heritagé?® This will allow main structures of public impor@ in the
community to be relocated in order to allow condition of their unique local identity®
Instead, community members have been pressuregtde & removal of graves from the
cemetery in exchange for some immediate financahpensation and promises of
resettlement, and grave relocatiéh.If members do not agree to a quick removal of
graves, they may not be able to secure a futureehanmonetary compensation for

property, and the ability to support themselvearizially*?®

EPS carried out the graveyard expropriation proe@dsout the consent of the
Vreoci community. The client did not assure Vreottizens that their rights would be
respected in the process of graveyard relocatidorédédeginning expropriatiotf> More
importantly, the client signed contracts that gavélre conditions for the excavation of
the bodies with people who are not legal holderghef rights on grave ugé This
violates Serbian national la* Accordingly, Vreoci filed a complaint alleging thBPS
violated Article 354 of the Criminal Law of Serhighen it began expropriation without
the consent of the legal holders of the rights ocave use€?? The case was never
opened-*®

The manner in which the graves are being exhumed dot respect the Vreoci
community or provide proper compensation. Since pfilA2011, there was a strong
police presence around the graveyard, which hagepted community members from
accessing the graves of loved ones or performing rafigious rites theré* This
graveyard expropriation and exhumation started reefcany discussion of
reimbursement®> The Vreoci community invested significant labordaresources to
create the graveyard, chapel, and other infrastreti® Forced exhumation demolished
some monuments and made it impossible to estathiesheal value of invested labor and
resources>’

Civil society groups sent a letter to the EBRD @nJiilly 2011 requesting that the
Bank not fund the project because it negativelyecdff the graveyards and forces
relocation of both the Vreoci and Barosevac comuiesii>® This prompted a visit by the
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EBRD in November 2011. After that visit, the EBR&quired the client to take steps that
it failed to take':>®

4. Barosevac

Barosevac is located on the edge of C field, dyeekposed to the mining

activities*°

a) Resettlement Dispute to Date

The EIA stated that the Field C mining operationsuld have the “biggest
impact” on the population of Barosevac, which was3 according to a 2000 cens{rs.
The settlement is “located in the close vicinitythé area in questiot® The EIA
warned that two different processing plants (“KawdbPrerada” — Vreoci, and
Termoelektrana “Kolubara A”) could have potentimhpact on the population of
Barosevac due to climatic factors such as witidt stated that it is “necessary to stress
that on the basis of the position of the open nase and the settlement Barosevac, the
impact of mining activities will be most pronouncedth respect to the settlement
Barosevac” which is “very important primarily frotine viewpoint of the direct impact of
the object in question on the health of the peaplgés environment, and subsequently
even further*** It further stressed that “the settlement Barosesauth of the open cast
mine, 1293 inhabitants in totalmay be exposed to the negative influences dutieg
execution of the mining activities in the mine tive case of the west and northwest wind
blowing,” meaning that the EIA contemplated that gotential detrimental effects could
impact the entire community and not just the paortitrectly adjacent to the open cast

minel*

The General Regulation Plan for Barosevac, Zeoksjddevac and Burovo (OG
RS No. 58/2008) (“GRP for Barosevac”) is one of ireciple planning documents
governing the mine-related activities in Barosel’A®©ne of the key stipulations of the
Plan was the guarantee that a “belt of temporanyeptive vegetation would be formed,
approximately 150 meters wide, as a biological ggtson from harmful influences of
mining on the settlement and environment.” Thid lels supposed to be created before
the mine exploitation near the Barosevac settleptautt was not done. It is no longer
possible for Kolubara to create the belt to therguoied specifications because the pit is
located only 57 meters away from some hod$eddditionally, given that the
exploitation has already begun, the creation ofvend-protective forest belt” would not
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provide effective protection.

According to the General Regulation Plan for Bavase 65 out of a total of 303
households were to be resettled by 288MNo other households were scheduled to be
relocated between 2010 and 2020 at the time oftthation of the plah*® There are
plans for households being displaced from Fieldx@aasion to be resettled to a new
“Jelav” location in Barosevac® A new school is in the final phase of construciiothe
Jelav location and new sports-recreational faegitiave been agreed ugdh.

A referendum on the relocation site for the Barasegraveyard was held on 23
November 2008 during the Planning Development PH4gte relocation of the village
cemetery in Barosevac was planned to take plac20i?, to a site at Petkovci that
according to the SEP was agreed to through pubtfiosdtation and the 2008
referendunt>?

New cemetery Petkovci is constructed, deceasexkngi of Barosevac are being
buried in the new location since the end of 201%cakation was planned to start in
spring 2013, but minor delay happened regardingpesmit and landslides. Survey of
population concerning excavation issue is takimg@lright now.

Construction site of new machinery for Field C d@nuire Field E is also located
at the edge of the open pit, next to Barosevacditmld of local inhabitants. Despite the
fact of various harmful mining impacts, and thet fdxat local inhabitants are requesting
to be expropriated and resettled from this pollueedironment, EPS and EBRD are
refusing to take responsibility, allegedly becauslecation activity is not predicted by
planning documents, and it is not under the scdp@y project.

b) Health Impacts

In 2009, EPS warned the EBRD that Barosevac intiatsit would be most
negatively affected by the “high risk” of individuanpact from inhaling the mine’s dust
emissions>® Additionally, the EBRD recommended that EPS caasidnaking
infrastructural improvements in the Barosevac comityuto offset some of the negative
impacts from the previous period,” including poaidut, demonstrating that the EBRD
recognizes that EPS has not complied with estasdistyreements>

As described above, the Regulation Plan for thélepeent Barosevac required
EPS to build a protective green belt to shield toenmunity from negative health
impacts'*® The EBRD acknowledges that the mine is now toselo the houses, and it
is no longer possible to build the required greeln’s’
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Recently, there have been high rates of cancemnod®vac, including cancer of
the lungs, bones, stomach, liver, pancreas, arektines. In addition to cancer, the
Barosevac communities have been diagnosed withrdbeuof diseases correlated with
environmental pollution, specifically pollution assated with mining. These diseases
include bronchitis, thyroid disease, heart diseasd angina pectoris. Children have
experienced high levels of illness, and more th@rpércent of children in Barosevac
have asthma.

Families in Barosevac also have experienced advearpacts from excessive
noise and vibrations resulting from their proximtty mining operations. EPS foresaw
and notified the EBRD of the potential for noiselgems, especially since the mine is
only “several hundred meters” from hous&sFamilies in Barosevac live within 100
meters of mining operations at Field'13.One family stated that nearby excavators
produced such significant vibrations that the watkscked and layers of dust built up to
more than a foot deéf’

C) Community Safety
Please, see above.

d) Effects on Cultural Heritage

Like Vreoci, Barosevac is an Orthodox Christian camnity with strong religious
beliefs and cultural practices connected with gsitee®* The Economic Impact Study:
Field C notes the customary, traditional, and religiouke thhe graveyard plays in the
community'®? The study also stresses that Barosevec commurtybars purposefully
live near the graveyard for social and personaars® Furthermore, it states that the
expanded mining activities will have the biggespautt on Barosevac because of the 160
meter distance between the closest mine and tHersent'®* In the time period between
publishing EIA for Field C and writing this comphi distance reduced, so now the

nearest houses are 50 meters distance from agerecast mine.

The Barosevac graveyard is located just 200 meterth of the center of the
village along state road R 26%.The total area is 14,505 meters squared. Pridheo
mining project, the united real estate records slioat the local community is the
primary holder of land, with some privately ownetlastral parcels in the expanded area
of the cemetery® There are 1377 burial places in the graveyard wi9lgraves, 115 of
which are in reservatiolt’ After a referendum held on November 23, 2008, the
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community agreed to relocate the graveyard to Retk8® The relocation was to begin
in 2011 and finish in 202%°however it has been delayed.

5. Information Disclosure & Stakeholder Engagement Isues

Vreoci and Barosevac lack information about thgqatp information about how
to communicate with EPS, and information about ®medject’'s impacts on the
environment and future damage the mine will cdiSeln Vreoci, residents lack basic
information about the timeline for mine field exgams (and thus for their potential
displacement); where they will be resettled to, twidl happen if they do not accept the
relocation package; whether, when, and how EPShérhiintends to address their water
concerns, and a host of other crucial informatidooud the impacts of the mine
expansiort’* Also, the community states that they typicallyeige information through
information leaks, media, and friends rather thaeat engagement from EPS. The
modes of communication identified by the SEP do fuffill this purpose eithet’®
Likewise, Barosevac has had significant difficuttymmunicating with EPS, receiving
little information and few responses to their qigrst and concerns?

For months after the project was approved, neitBarosevac nor Vreoci
community contacts were aware of a grievance mestmaar how it could be accessed.
At the time project was approved (2011), an ing@iiom CEKOR about the grievance
mechanism produces a Bank response identifyingttieahead of the legal department,
who is also overseeing the expropriation proces$ acting as the liaison, was the
approptiate contact for the grievance mechanism.

EBRD has reported that there is a liaison assigwedommunicate with the
communities.”> However, the communities do not know who this peris. Nor have the
communities had contact with the liaisgA.

Consequently CEKOR continued the communication withcompany, relaying
on the Law on access to information of public intance, and asked a copy of grievance
mechanism manual, which should been published ordeance with Stakeholder
engagement plan, but the answer was that thereoisuch thing as a grievance

mechanism manua’l‘. reference

As a result it is clear that since the beginningtted project — the grievance
mechanism form was very difficult to access, beeatwas located only incorporated in
a document situated in a location on the EBRD igesite.
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Long term lack of grievance mechanism preventedllpeople to communicate
and to inform EBRD through official channels (eg.larmful emissions from the mining
and transport, pollution of the water, drinking arashortage and resettlement problems).

As with all the other project documents, Vreoci wagustifiably excluded from
the Stakeholder Engagement Plan. The inclusionaaitevac, the municipality in which
Vreoci is located, is not equivalent to the inatusiof Vreoci in the list of stakeholders
receiving information about the Project. There areently conflicts between Vreoci and
Lazarevac; Vreoci is getting none of the municipahds that would normally be
budgeted to support their communal developmentscastl community development
because they are supposed to have been reséftledVloreover, Vreoci is not
meaningfully represented in the Lazarevac legistatiue to its small sizg®

Violations of EBRD Policy

PR 1 — Environmental and Social Appraisal and Managment

Inadequate Management Program

PR 1 requires a comprehensive Environmental anéfSaction Plan (ESAPS’®
The ESAP must consist of the development and im@ieation of “a programme of
mitigation and performance improvement measuresaatidns that address the identified
social and environmental issues, impacts and oppities.°

However, the ESAP does little more than restateahguage of PR 1. The first
item on the ESAP states: “Prepare an Inception RepoThis will include an
Environmental Protection Plan, Environmental Actitlan and a budget..*®! Items two
and three refer to mitigation measures describethén EIAs without elaborating on
project specific directive¥?

If a complete plan was prepared, it has not besdalied despite the request of
the communities on 7 February 2012. The mitigatm@asures and corrective actions that
should have been identified in an action plan wewse implemented, resulting in the
social and environmental harm that is outlined abamd below. The failure to create a
meaningful action plan translated into the EBRR#ufre to confirm that EPS was taking
the precautions required to avoid environmentalsouial damage.

Lack of Engagement, Disclosure, Consultation, and Bhitoring

1 CEKOR Investigation.
178 CEKOR Investigation.
179 PR 1(14).

180 PR 1(14).

181 ESAP p. 2.

182 PR 1(3).



Considering the level of feedback EBRD has beetingetrom the communities
about the social and environmental impacts ocogifinnthe communities, EBRD should
know that implementation of the ESAP has been,camiinues to be, inadequate.

Failure of ESAP to Adequately Incorporate the Orgarzational Capacity and
Commitment Principles from PR 1

PR 1 calls for the “client...to establish, maintaiand strengthen...an
organizational structure that defines roles, resfmlities, and authority to implement the
ESAP and associated management systéffis.”

As the foregoing facts show, EPS has failed tohis. if they have, they have
refused to release the information demonstratingpt@nce with the requirements for
implementing the ESAP, despite multiple communityd ecivil society requests for
documentation. EBRD must work with Vreoci to reatedhe 2007 agreement with
current resolutions. Additionally, EBRD should istigate the lack of compliance with
regard to the foregoing violations including th@adequacy of Barosevac’s inclusion in
the initial appraisal.

PR 3 — Pollution Prevention and Abatement

Pollution Prevention, Resource Conservation and Emgy Efficiency

The EBRD has failed to adequately prevent the prablcaused by EPS’s current
and past mining practices, which pollute the aatex, and soil in violation of PR 3(10).
PR 3(10) requires EPS to “apply pollution prevemtamd control technologies . . . best
suited to avoid or, where avoidance is not feasili@imize or reduce adverse impacts
on human health and the environmefif "Additionally, under PR 3(10), EPS must
“avoid the release of pollutants or, when avoidaisceot feasible, minimize or control
their release ... due to routine, non-routine, oidesttal circumstances®

The EBRD failed to ensure that EPS apply pollutmmevention and control
technologies to avoid or minimize the release dfupants. EPS discharges wastewater
from the Kolubara processing plant untreated, ulechoand un-pipe£® Hazardous
mining dust accumulates in people’s houses closaeaniné®’ because EPS failed to
follow most, if not all, planned dust suppressiaegautions. Some communities are
completely dependent on bottled water due to mipioitution*® Even if the water were
potable, EPS’s mines have dried out the W&is violation of the resource conservation

183 PR 1(17).

184 PR 3(10).

185 PR 3(10).

186 CEKOR Investigation.
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requirement of PR%

The EBRD acknowledges the environmental impact® filoe site, including “air
and surface and groundwater quality, soil contatiinaamong others® and has been
informed that EPS has failed to implement evendagsilution control procedurég?
The EBRD acknowledges that the Regulation Plavfeoci “contains detailed activities
which need to be undertaken to mitigate some oétheronmental and other impacts” of
the mine!®® In some cases, the EBRD’s actions came too lafix titie noncompliance
problem; for example, EPS failed to build a proriggeen belt around the mine and
now the mining operations have moved too close dosks to make the green belt
feasible'® This is further evidence of the EBRD’s failurefadlow and enforce its own
policies as a supervisor in this high-risk proj&diese significant concerns raise serious
guestions about the EBRD’s exercise of due diligemver EPS’s environmental
practices and warrant further investigation.

Wastes and Safe Use and Management of Hazardous Stdmces and
Materials

EPS is violating PR 3(12-13), which requires th&SE*avoid or minimize the
generation of hazardous and non-hazardous wastgiaiaiand reduce its harmfulness as

far as practicable!® “seek to avoid, reduce or eliminate the use ofifdaus substances
and materials®® and consider alternatives “to protect human heaiththe environment

from their potential harmful impactd®

EPS generates and piles up overburden at dump Isd€eing to spontaneous
combustion and consequent fires at the dump’¥itdhe uncontrolled burning of
interburden and coal extraction wastes causesethase of hazardous pollutants into the
air.* These pollutants include particulate matter, suthmpounds and heavy met&l$,
all of which have significant potential to causeede human health impacts.

Because wastes are already being generated byxpamsaon and operation of
Fields C, D, E, and Tamnava West, a waste managgptean should have already been
created as required by the EU Waste DirectiveAdditionally, an Industrial Waste
Management Plan (WMP) for Field C should have bmeated before operation of Field
C to satisfy the requirements of the EU Waste Fraonke Directive and Serbian waste
legislation?? There is no evidence that a waste managementhaisibeen created. The
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191 NTS p. 5.

192 FFM_Serbia p. 3-4; Letter to EBRD 1 p. 3; Minjstretter p. 1.
193 SFRp. 1.

1o4 SFR p. 3.

195 PR 3(12).

196 PR 3(13).

197 PR 3(13).

198 EIA Field C p. 46-50.
199 EIA Field C p. 46-50.
200 EIA Field C p. 46-50.
201 NTS p. 7.

202 ESAP p. 7.



foregoing facts strongly suggest that a furtherestigation should be conducted to
determine whether the EBRD conducted due diligemceconnection with EPS’s
problematic waste management practices.

Emergency Preparedness and Response

EPS has failed to develop adequate emergency pehpess plans or to
adequately communicate existing plans to local camties.Under PR 3(14), EPS must
“be prepared to respond to process upset, accidanthemergency situations.” Potential
emergency situations include landslides, which has@irred and will continue to occur
because of the project's expansion of Fields CEDand Tamnava We$t Recent
situation from Junkovac shows that such claims jastified.?®* Additionally, higher
traffic has led to accidents on roadways due toickeh transporting materials and
equipment to and from the miA% EPS understands the dangerous potential for
accidents along roadways and train lines, but ldsanalyzed the potential or created
emergency proceduré® Recurring and uncontrolled coal combustion indbenp sites
at the Kolubara mine may lead to emergency sitnafid Further, EPS lacks pollution
control technology to decrease or eliminate thelupmits emitted during these
combustion eventS? Further investigation should be conducted to deitee whether
EPS has established an adequate emergency respansthat deals with all of these
contingencies as well as other potential emergsrib& could occur during normal mine
operations.

Ambient Considerations

The project is violating PR 3(16), which requird3Eto “consider...existing and
future land use...and the potential for cumulativgacts with uncertain and irreversible
consequences; and promote strategies that avoid/hmre avoidance is not feasible,
minimize or reduce the release of pollutants..udirlg evaluation of project location
alternatives and emissions’ offsef§¥

Redirecting the River Kladnica to allow for minepexsion has already caused
“uncertain and irreversible” impacts including, mat limited to, landslides and changes
in existing and future land use of the affaAdditionally, as stated under the section on
PR 3(10) above, the water, air, and soil pollutaited by the EBRD have generated
serious and potentially irreversible impacts. Thegacts of these projects should be
further evaluated to determine if the EBRD has @ged due diligence in monitoring the
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client’'s compliance with the standards of PR 3(p@yticularly whether offsets have been
proposed for these harms.

PR 4 — Community Health, Safety, and Security

Community Health

The EBRD has violated a key objective of PR 4,awcid or minimise risks to
and irgﬁacts on the health and safety of the looatnounity during the project life
cycle’

The EBRD failed to ensure that the client, EPSefiif[ied] and evaluate[d] the
risks and potential impacts to the health and gafethe affected community during the
design, construction, operation, and decommissiprih the project®? The ESAP
specifically required the preparation of a “Heati &afety (H&S) Risk Assessment for
possible hazards and risks to the community frdme][project.?'* The assessment was
due within six months of the signing of the loanemgnent'* The EBRD required that
the assessment follow “international best practiceietermining the “possible hazards
and risks to the community from this project andiipment.”™ Despite requests for
these health and safety plans, Vreoci and Barosewaununities and NGOs have not
received any plans to date. Moreover, the harnm@éocommunities’ health and safety is
evidence that even if these plans were createg,lthee not been carried out or are not
sufficient.

Furthermore, the EBRD failed to ensure that EP8lakgd “relevant project-
related information to enable the affected commesiand relevant government agencies
about the proposed measures before they were siakiliand did not take the
communities’ “concerns and comments into accouns” required’® Again, despite
requests for this information, Vreoci and Baroseeammunities and NGOs have not
received any health and safety information to datee harm the communities have
experienced indicates that even if these plans veeeated, they have not been
sufficiently communicated, have not taken commasiticomments into account as
required, and are insufficient to address the conities’ health and safety concerns.

The Project as planned will serve to expand theenaind will compound the
health problems reported by the Vreoci and Baraseeanmunities, including high rates
of cancer and respiratory disease. THBRD and EPS have conducted insufficient
“preventive measures and plans to address” thethieapacts, as required by PR By
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failing to do so, EBRD has harmed the health ofergs of Vreoci and Barosevac.

PR 5 — Land Acquisition, Involuntary Resettlement ad Economic
Displacement

PR 5 is Applicable to the Land Acquisition, Involurtary Resettlement and Economic
Displacement Ongoing in Vreoci and Barosevac

In its Environmental and Social Policy, the EBRDirafs its commitment “to
monitor the projects’ compliance with its enviromted and social covenants as long as
the Bank maintains a financial interest in the @coj**®* The EBRD was thus required
prior to and during the financing of the Projecttmduct due diligence on its impacts on
land acquisition, involuntary resettlement, andregoic displacement in affected local
communities. In both Vreoci and Barosevac, the EB&I[@d to honor its commitment to
ensure that the Project “respect[s] the rightsfigicéeed workers and communities . . . and
are designed and operated in compliance with aggkcregulatory requirements and
good international practicé™®

Both Vreoci and Barosevac fall within the scopeéhaf Bank’s Environmental and
Social Policy. It is the Bank’s responsibility tnseire that the Client meet the
requirements set forth in this policy. Numerouslations of PR 5 in both settlements
demonstrate that the proper oversight of the Pragetvities by the Bank has been
lacking thus far.

1. Vreoci: The ongoing situation of involuntary ratsnent in Vreoci
falls within the scope of the Bank’s due diligemt#igation to ensure compliance
with PR 5.

The Client’s failure to name Vreoci as a stakehoidethe SEP or address the
community’s concerns in its ESAP demonstrates tihatBank did not conduct its due
diligence to ensure the accuracy and completerfesther plan.

The resettlement in Vreoci is involuntary accordiaghe definition in PR 5. The
Serbian government declared it necessary to exipteghe entire settlement of Vreoci in
the public interest in 2007° therefore “affected individuals or communities it have
the right to refuse land acquisition that resuitslisplacement®** Community members
in Vreoci who have not reached private compensatigreements with EPS/Kolubara,
are currently in a situation of involuntary resattent due to “lawful expropriation or
restrictions on land use based on eminent donfafiThe community members who
agreed to compensation and relocation in accordaatbethe “2007 Program” fall into

218 EBRD Soc. & Env. Policy Section B(3).
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the category of involuntary resettlement of “negtad settlements in which the buyer
can resort to expropriation or impose legal restns on land use if negotiations with the
seller fail.”##®

PR 5 states that “[w]here involuntary resettlembats occurred prior to the
Bank’s involvement, due diligence will be carriedt o identify a) any gaps and b) the
corrective actions that may be required to ensangptiance with this PR. An action plan
shall then be agreed® While involuntary resettlement in Vreoci officiglbegan “prior
to the Bank’s involvement” in 2011, the incomplegsettlement process and ongoing
disruption due to EPS/Kolubara activities is a rclégap[]” in prior involuntary
resettlement. The Bank was under an obligation gondue diligence in Vreoci to
“identify . . . corrective actions” in any instarscrot meeting the standards of the #R.
Therefore, the foregoing violations of PR 5 in \@eoconstitute violations of the Bank’s
own policy of due diligence and compliance withktsvironmental and Social Policy.

2. Barosevac: Environmental degradation and healthzands in
Barosevac as the direct result of project-relateshd acquisition has effectively
resulted in physical displacement and an affirmatight to resettlement.

As evidenced in the EIA, stakeholders in the Ptojezre given full notice of the
serious potential environmental impacts Field C amgon would have on the
Barosevaé?® The General Regulation Plan for Barosevac's pldneavironmental
safeguards to protect against potential harms weker implemented, resulting in a
change of needs on the ground from building a ptiie belt to providing for
resettlement of households. The incomplete desenipif the impacts on Barosevac to
date contained in both the SEP and the ESAP denatestthat the Bank has failed to
uphold its commitment to “monitor the projects’ qoilance with its environmental and
social covenants?®’ Although the SEP and the ESAP recognize the GeRemgulation
Plan, neither document specifically addresses thigittes being undertaken to ensure
those aspects of the plans were carried out ogleonitored.

Since the creation of the planning documents in82@deld C expansion has
caused severe environmental degradation in Baroseith residents living in a “totally
polluted environment.” Impacted residents have otiffely experienced a “loss of
shelter” within an environment suitable for humagalh?® The “project-related land
acquisition” due to Field C expansion, resultingtle encroachment of the open cast
mine to within 57 meters of some homes, has resudta “restriction of access to natural
resources” including clean water and %air.Therefore, project-related environmental
degradation and health impacts have resulted indse of safe shelter and effective
physical displacement in Barosevac, constitutirgjt@ation of involuntary resettlement
under PR 5.
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EPS/Kolubara has Provided Inadequate Consultationd both Vreoci and Barosevac
Throughout the Implementation of the Negotiated Resttlement Plans

The Bank has failed to comply with its commitmentar PR 5 of “ensuring that
resettlement activities are implemented with appade disclosure of information,
consultation, and the informed participation ofsd@ffected*° The provisions of PR 5
require consultation at all stages of the resestl@nprocess: (1) to “facilitate [host
communities’] early and informed participation ieaikion-making processes related to
resettlement” and (2) continuing “during the impttation, monitoring, and evaluation
of compensation payment and resettlemétt."EPS/Kolubara and the relevant
government ministries consulted with Vreoci andd3avac during the initial planning
phases of resettlement, resulting in governing rptan documents recognized by each
community. However, the Bank has not ensured adequansultation during the
implementation phase.

1. Vreoci: The Client has not consulted with the etz of Vreoci
throughout the implementation process.

EPS/Kolubara has not consulted with the communitgmimers of Vreoci
throughout the implementation of the 2007 Programiclv itself states that “the
important factor in this process is a timely andhtowous relationship with the
public.”®? Vreoci leaders have identified seven unfulfilletbligations in the
implementation of the planning process which shthas the consultation process has not
continued “during the implementation, monitoringydaevaluation of compensation
payment and resettlement” in their commufity.

In its failure to properly implement the 2007 Prgr with continued
communication with the effected population, EPSIKalra has frustrated the basic
purpose of the negotiated settlement which is wg'tavoid expropriation and eliminate
the need to use governmental authority to removeplpeforcibly.?** The lack of
governmental regulation of forced evictions creatamense pressure on the Vreoci
community to either reach private agreements reiggneesettlement and compensation
with EPS/Kolubara or accept the terms offered iagreement had already been reached.
Vreoci’s repeated objections to the proposed ctlleaesettiement site “Rasadnik” and
the process of graveyard relocation have not begotiated “by mitigating the risks of
asymmetry of information and bargaining power” astemplated in the PR®

2. Barosevac: The Client has either not consulted il citizens of
Barosevac or is utilizing an ineffective mannerttisaunresponsive to the concerns of
the local community.

EPS/Kolubara failed to conduct a continued consaltaprocess throughout the
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“implementation, monitoring, and evaluation of ca@npation payment and resettlement
so as to achieve outcomes that are consistent wiéh objectives of [PR 5]”

implementation of the General Regulation Plan fard3evac. Proper consultation would
have revealed the failure of EPS/Kolubara to essustironmental safeguards and the
effective physical displacement of families nea tipen mine pit in accordance with the
General Regulation Plan. Given the failure to impdat the General Regulation Plan,
Barosevac was entitled to “options for resettlemassistance” which “should be

generated through consultation with the displacedqns and reflect their priorities and

preferences®*®

EPS/Kolubara Has Neither Established Nor Made ssibde an Effective
Grievance Mechanism to Address the Concerns dfdisal Communities

Thus far, EPS/Kolubara has failed to provide aeaife channel for addressing
the concerns of Vreoci and Barosevac throughoutrésettlement and relocation of
property, failing to meet its duty to establishreegance mechanism “as early as possible
in the process®’

Using the right of access to public information, KKBR recently requested
information from RB Kolubara concerning number ofnplaints filed through official
grievance mechanism. Their reply informed us thiméctbr of Kolubara approved
procedure for dealing with complaints on 20.02.2613wo years after Stakeholder

engagement plan prescribed that as an obligaf’fomeference missing

No “summary of complaints and the measures takeedolve them” have been
“made public on a regular basis, in accordance VA& 10" in either Vreoci or
Barosevaé®

The absence of a mechanism “to receive and adaressimely fashion specific
concerns about compensation and relocation thatassed by displaced persons and/or
members of host communities,” forced citizens oéoai to seek remedies for flaws
resettlement processes in national legal instigtidhe failure of all avenues to provide
meaningful redress has left the citizens of Vrewith a “feeling of insecurity, feeling of
autocracy of authorities and general feeling oéal?* This unfortunate outcome could
have been prevented by “appropriate measures tgata@tadverse impacts on displaced
persons” mandated by the Bank’s pofity.

CEKOR informed office of European Union Delegattorthe Republic of Serbia
in Belgrade about numerous cases of irregular gx@ion in Kolubara Region. They

replied that Ministry is going to provide detailedormation.” reference missing
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EPS/Kolubara Failed to Develop and Implement Effecve Resettlement Planning
for the Displaced Residents of Vreoci and Barosevac

1. Client's Failure to Create Resettlement Action PIEAP) or Implement
Negotiated Settlement for Residents of Vreoci #&tdkc EBRD’s
Noncompliance with PR 5

Although the Bank was on notice that the resideftgreoci were impacted by
the activities of EPS/Kolubara, the EBRD did najuike the Client to develop a formal
Resettlement Action Plan for this community witkir months of the signing of the loan
agreement as required by this performance requiteffie Despite correspondence
between the EBRD and representatives of Vreocifyiog the Bank of the Client’s
failure to implement the negotiated settlement @2 and the consequent creation of a
situation of forced resettlement, the EBRD failechalt displacement in Vreoci until the
RAP was created, or ensure that displacement wasgtglace under an equivalent
framework®*?> The Bank’s oversight of the Client’s failure tongport with the 2007
negotiated settlement plan and failure to preparBAP upon the dispersal of the loan is
a contravention of PR 5’s directive that “the Ctiemill engage a suitably qualified
specialist to carry out a census and a socio-ecintaseline assessment within a
defined affected area, and assist in the preparatib the Resettlement Action
Plan...where involuntary resettlement is unavoidabfg.

Furthermore, the demonstrated lack of clear comaation of any resettlement
plan and the widespread uncertainty among theertsdf Vreoci as to their resettlement
fate’** indicates that the Client has failed to “ensura thffected people understand the
compensation procedures and know what to expecthatvarious stages of the
project.”®*

2. Clients Failure to Comply with Terms of Negotiat€neral Regulation
Plan for Barosevac and Subsequent Failure to Crdésettlement Action
Plan lllustrates the Bank’s Lack of Due DiligenaedaViolates PR 5

In the town of Barosevac, the Bank had similarlgrben notice that the residents
were facing severe negative impacts from the ojpersibf the mine and its expansidh.
The EBRD was aware of the Client’s failure to immént a “protective green belt” in
contravention of the agreed upon General Regulafitam for Baroseva®’ and the
resulting exposure of the residents to harmful iotpaf open-pit coalmines. At the point
where the EBRD dispersed the loan, and the failoimmitigate the harmful impacts of
open-pit mining activities created a condition ohstructive displacement, the Client,
EPS/Kolubara, should have been required to createnaplement a Resettlement Action
Plan for those households whose environments hadnie uninhabitable and were
consequently facing constructive eviction. The Béaled to demand the creation of a
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RAP for the households in Barosevac directly harrbgdhe open-pit mining. It also

failed to require the Client's compliance with theisting action plan that implied the
provision of resettlement to households in Barosetdirectly threatened by the

development of open-pit mining.” This is a violatiemf the EBRD’s required “due

diligence...to identify a) any gaps [in the involuntaesettlement that occurred prior to
the Bank’s involvement] and b) the corrective awsidhat may be required to ensure
compliance with this PRE*®

EPS/Kolubara Failed to Provide Adequate Replacement Housing, Cash
Compensation, and Resettlement Assistance to Phyally Displaced Households in
Vreoci and Barosevac

1. Failure of EPS/Kolubara to Provide Displaced Resideof Vreoci
with Choices of Feasible Resettlement Options 14sI&R 5(34)

From the Client's documents prepared in 2007 gjativat “it is necessary to
execute the expropriation of property, which inésidesettlement of entire Vreoci in
which lives about 3300 residents in 1180 househatdisrelocation of the local cemetery
with about 5000 of burial sites,” it is clear thdéte residents of Vreoci are being
physically displaced by the mining operations amtéd to move to a new locatiétl At
the time of the Bank’s involvement in the projett,10 households had not been
resettlec?>® which brought this ongoing involuntary resettlemngrat had begun prior to
the EBRD’s involvement under the scope of the Bardde diligence under PR 5 and
required the Bank to address the gaps that cleadst in the Client’'s resettlement
process>! The residents of Vreoci have made their dissatisfa with the settlement
location proposed by the Client explicitly clearthe Banié>?

During the public hearings held in 2006 and 200% tesidents of Vreoci
expressly stated that they did not consent to tlopgsed location “Lazarevac 2” for
relocation of their cemetery and “Rasadnik” for tieéocation of their households. They
have further reiterated their dissent through spoedence with the EBRD, stating,
“those locations are forced solutions, despite mublicly stated needs and request for
relocation of the whole settlement to location Keet<?>* The proposed resettlement
locations are highly prone to landslides, are agid enough for the entire community to
be resettled, offer not only fewer but also smatieperties than the residents currently
have, and do not provide the necessary infrastreidior collective relocation of the
residents and places of public importance as regd&8 The conditions of the Client’s
single proposed resettlement option are signiflgannferior and the location
considerably disadvantageous as compared to threntuiving conditions in Vreoci.
Thus, the Client’s failure to provide feasible tsenent options that include adequate
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replacement housing that meets the communitiescstateds is a violation of PR 5 that
“resettlement sites built for displaced personsmifinproved living conditions?®®

2. Failure of EPS/Kolubara to Provide Displaced Resisgeof Vreoci
with Adequate Cash Compensation or Replacementiktpiolates PR 5(34)

The Bank has been on notice that the cash compamsatheme for the
expropriated properties and for residents subjedbtced resettlement fails to comply
with PR 5’'s insistence that “adequate... cash congigrs be made available to
physically displaced community members prior tmcation.”® In August 2011, when
EBRD officials visited the Vreoci mining region anaet with community members, the
Bank recorded “allegations of unfair compensatieng offered.?®’ Only households
that have agreed to the early exhumation of thaveyards, in violation of their cultural
rights, have received any compensation for the ndpwy expropriation of their
properties>® The Client flagrantly violated PR 5(34)'s requiremh for “adequate”
compensation by conditioning partial payment onwaéver of what should be inviolable
cultural heritage rights. It is unconscionable éguire the citizens of Vreoci to bargain
under these coercive circumstances. EPS/Kolubasagiven these households 30% of
the assessed value of their property, and tolcetfasilies that the remaining 70% of the
compensation amount will be allocated when the gntypis actually seizetf” Families
cannot purchase alternative housing with a mere 8d%he assessed value of their
properties and are consequently unable to reseittiethis inadequate compensatiofilt
is unclear if or when EPS/Kolubara will disperse tiemainder of their compensation,
and therefore these families have been renderedypad and incapable of escaping the
mine-affected region, despite the earlier enumdratainhabitable conditions. This
compensation scheme, which is window-dressing fé6/Kolubara’s true purpose of
coercing residents to agree to the hasty exhumatidheir family graves, violates the
PR’s directive to provide cash compensatmior to relocation that is “sufficient to
replace the lost land and other asséts.”

As an added harm, the initial partial dispersaB0% of the total compensation
amount, in this context where communities canna tleat money immediately for
resettlement and where the activities of the Clmette costly health problems among
the community as well as contribute to the decreaspublic services, increases the
likelihood that this money will be used for immedianeeds. This fundamentally
compromises the long-term ability of residents werefind alternative housing if the
remaining 70% is ever provided and effectively d&fethe stated goal of the PR to “to
improve or, at a minimum, restore the livelihoods astandards of living of displaced
persons to pre-project level&?

Even if the EBRD instructed EPS/Kolubara to disgeti®e full amount of the
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assessed property value to the residents of Vréoeicompensation would still fail to
meet the stipulated in PR 5 because the asses$eel was not “calculated at full
replacement cost, that is to say, the market vafutee assets plus transaction cosfs.”
As Vreoci communicated to the EBRD, the value @& tnd to be expropriated is not
being assessed in a way that ensures the prows$iorarket value and transaction costs.
The value has been calculated not according t&#rbian Law on Expropriation, which
relies on the valuations made by the Tax Adminigtna but according to the
recommendations made by representatives from theicpality and EPS who have
long-standing interests the cheap acquisition ofdlaand a stake in the mining
operationg® As the residents of Vreoci have asserted, “itds Ingical that our assets
and land are being assessed by the user of landsdmn” because this creates the
perfect recipe for their property to be undervalasdt has beeff®

Moreover, even without a finding that the process V¥aluation has been
compromised, it is clear that the EBRD requirenterrovide full replacement costs for
property losses that, for houses, equals “theafgstirchasing or building a new structure
with an area and quality similar to or better thiaose of the affected structure” has not
been met®® Residents of Vreoci are distraught because thepeasation amount is not
enough to enable them to afford a new home andlees have not been able to
resettle®’ It is thus clear that the EBRD’s failure to enstire Client's compliance with
the Bank’s compensation requirements has left \fi@o& worse position than before the
resettlement.

According to recent information provided in intedrndocument made by
independent expert engaged by EBRD*, under theoseetplanned and spent funds for
the Vreoci village resettlement under the resetleinprogram — it is clearly shown that
planned and spent funds regarding compensation gragmfor the expropriated
properties and for collective resettlement siteuggitjon are not matching

3. Failure of EPS/Kolubara to Provide Displaced Resideof Vreoci
with Meaningful Resettlement Assistance Violate$R)

Under the EBRD PR 5, the fact that the communityeimg compelled to relocate
means that EPS/Kolubara was required to “providecation assistance suited to the
needs of each group of displaced perséffsThis resettlement assistance must be
“sufficient for them to restore their standarddigihg at an adequate alternative sif€>”

To date, there has not been any resettlementassesoffered or provided aside from the
apartments that were reserved on the market teatraaffordable to the residents based
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on their compensatioff’

4, Failure of EPS/Kolubara to Provide Any Resettlemassistance or
Implement a Compensation Program for 25 Barosevausdholds Forced to Move
Violates PR 5

As earlier articulated, EPS/Kolubara’s failure tmpiement the mitigation
mechanisms it agreed to construct in the 2007 Bléorcing Barosevac residents living
in the critical area affected by mining activitiégs seek resettlement. Twenty-five
households in Barosevac “are living in a totallyiygied environment” that threatens their
health and is constructively displacing these memlmé the community. Even after
receiving notice that the residents were despgraetking resettlement, EPS/Kolubara
failed to provide resettlement assistance of amg kirhey further failed to provide any
feasible resettlement options, neither replacernensing nor cash compensation to meet
resettlement costs. This constitutes a blatanatimi of PR 5.

PR 8 — Cultural Heritage

Disturbance of Vreoci and Barosovec community grawards and cultural
buildings violates PR 8.

EBRD is required to "monitor the projects’ compbarwith its environmental and
social covenants as long as the Bank maintainsandial interest in the Projeét?
EBRD is also required to provide guidance during #ppraisal and implementation of
the Project’ Because the Project has contributed to the deftruof “irreplaceable
cultural heritage®“ it falls within the scope of PR 8. Furthermoree #mtire Project is
subject to PR 8 because it involves “significantasations.?’> EBRD was made aware
of EPS’ disruptive and disrespectful practices imlation of PR 8, documented by the
Vreoci community and civil sociefy® and should have exercised their oversight and

guidance authority on the matter.

The Vreoci and Barosevc graveyards and communitligibgs are elements of
physical cultural heritage because they have beamefited from the past” and the
community members “identify [with them], indepentgrof ownership, as a reflection
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and expression of their constantly evolving vallesiefs, knowledge, and traditions.”

These communities have laid their ancestors toinetstese graveyards since the Middle
Ages, and the graveyards are essential to thdlmgint of practices required by the
Orthodox Christian faith’® Also, the community buildings, which include homes

churches and monasteries, are relics of folk achitre®’®

The Bank has been on notice that the Project coesito destroy elements of the
Vreoci and Barosevac cultural heritage. The Prgdftvironmental Impact Assessments
named the Vreoci and Barosevac graveyards andraulbuildings as elements of
cultural heritage that would be affected by thejéuty the Stakeholder Engagement Plans
have included Barosevac graveyard relocation implass, and the EBRD’s November
2011 visit to the Kolubara mine involved discussion graveyard relocation and
resettlement. Furthermore, the Vreoci communitytete the EBRD and other related
governing bodies directly to how the inability tesiv the graves prevents community
members from payintheir proper respects as their religion dictatesv the bodies are
being exhumed in a manner disrespectful to théigioeis beliefs through practices such
as exhumation during heat of the summer monthspdacement into shallow graves,
how resettlement without their cultural buildings®idain a piecemeal fashion is
detrimental to their identity and existence asllage, and how these actions have caused
them mental anguisi® Though the Vreoci citizen letters were specificeieents in
Vreoci, the fact that these events are occurrimmukshhave signaled EBRD to monitor
both the Vreoci and Barosevac graveyard relocatimh mining because these events are
indicative of the ESP general posture towards eglon and resettlement. Civil society
wrote to the EBRD about how the Project has catisese occurrences in the Kolubara
region as a whol& This track record of disrespect should have aleBB®RD that it
needed to provide more oversight and guidance esetimatters.

The Bank did not do its due diligence properly dumg the Project assessment
phase as evinced by the gross miscalculation of timeimber of affected graves and
lack of Vreoci consultation.

EBRD was required to use due diligence to “assheslével of information
disclosure and consultation conducted by the clithtPR 8 states that proper appraisal
of the Project requires that “the intensity of studf cultural resources should be
sufficient to fully characterize the risks and imfsd and that “the client will consult with

relevant ministries, experts, and local communitiesppropriate?®®

EBRD did not perform its due diligence in acceptangross miscalculation in the
number of affected graves. EPS informed EBRD thete were 4,000 graves in Vreoci,
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whereas the Archive Institution in the City of Belde and the Belgrade Administration
states that there are approximately 9,000 gré&/e3uch a large discrepancy suggests that
EPS’ initial study was insufficient. EBRD shouldveabeen aware of this miscalculation.
Community members fear that, as a result of thaneériigures, more than half of their
deceased will be forgotten and disrespeét@&imilar miscalculation of graves may have
occurred with the Barosevac graveyard.

EBRD also failed to perform its due diligence bessaireoci sent a letter on 7
May 2011 to EBRD informing it that EPS failed tonsalt with the community before
the Project began. EBRD should have made sure Eiffenty consulted with the Vreoci
community on grave relocation as required undetBanticy.**®

The Bank did not properly monitor consultation dgrithe enactment phase as
evidenced by the letters written to the EBRD ddémag the general lack of
communication between the ESP and Vreoci and Bassseommunities and the
pressure the EPS places on the Vreoci and Barosewvamunities to accept EPS terms
for resettlement and relocation .

PR 8 requires EPS to “enter into a good faith nagoh with the affected
communities” and “provide information to affectednumunities.?®” EBRD did not
properly monitor and guide the Project's good faitlegotiations with affected
communities. Letters and other documents senteéd=BRD, the European Parliament,
and the Serbian government described the lack n$utation and the force used in
graveyard relocation and community resettlementudeenting the lack of good faith
negotiations between the communities and E®3$he lack of good faith negotiations is
exemplified by the unfair resettlement and relamattompensation terms that the EPS
pressures the Vreoci and Barosevac citizens tceagréhrough media and government
pressuré® The compensation terms are unfair because theyased on municipal
studies rather than neutral bodies like the tax iadtnation?®® They are unfair also
because the citizens that have consented haverecdyved 30% of the value of their
land according to these municipal studies andunisure if or when they will receive the
remaining 70%°* The media pressures these communities by pubfjshégative news
reports®® The government also pressures these communitiesgh police presence in
the cemeteries and police force to remove indiviglieom their home$” The EPS
tactics of equating cultural rights with monetarglue, asserting unfair terms without
adequate and constructive communication, and ukmgnedia and police to pressure the
communities constitutes a process that is irrevigaabconflict with consultation values
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of EBRD's social and environmental policy.

EBRD visited the Project site in November 2011emithich EBRD affirmatively
required ESP to take steps to improve consultatommunication, and ease tension
between the communities and EPS. However, the contiesi state that EPS has failed
to undertake these measures and that the deg@mnsiltation and lack of information
remains unchanged? This is highlighted by the fact that the Projeered operating an
excavator in the Vreoci cemetery area.

The Bank should not have financed the Project becae it violates
international law.

EBRD states that it “[w]ill not knowingly financelirectly or indirectly, projects
involving . . . (c) Activities prohibited by hostoantry legislation or international
conventions relating to the protection of biodivigrsesources or cultural heritag&>"PR
8 states that EBRD is “guided by and supports th@lementation of applicable
international conventions?® The international community has been increasifigtysed
on the protection of the physical and intangibléwal heritage of communities over the
past few decades, and these treaties embody fftinstoncern?®”’

EBRD should not have financed the Project becaugelates these conventions
by taking deliberate measures that directly andr@atly damage the cultural heritage of
the Vreoci and Barosevac communities. The Prgeetents community members from
payingtheir proper respects as their religion dictatetocated the bodies in a manner
disrespectful to their religious beliefs by exhugithem in the heat of the summer and
placing these bodies in shallow graves, resettladividuals without their cultural
buildings and in a piecemeal fashion damaging éar identity and existence as a village,
and causes extreme mental ang@réh.
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PR 10 — Information Disclosure and Stakeholder Enggement

Despite inadequate information disclosure and stakwlder engagement with
affected communities, the Bank failed to require aditional engagement in violation
of PR 10.7

Vreoci and Barosevac continue to lack informatibowd the project, information
about how to communicate with EPS, and informagibaut the project’s impacts on the
environment and future damage the mine will cati$e lack of effective information
disclosure vilates provisions throughout PR10,udig 10(12) (mandanting disclosure
of details about project activities and “any riskand potential impacts with regard to
environment, public health and safety, and otheiasdmpacts on communities, and
proposed mitigation plans); 10(13)(requiring disciee early in the environmental and
social appraisal process) and 10(21) (requiring ooryy information disclosure
throughout the life of the project)

EPS has violated the requirement in 10(24) to &stala grievance mechanism
for the project. For months after the project wapraved, neither Barosevac nor Vreoci
community people were aware of a grievance mechmaarshow it could be accessed.

The lack of consultation and failures of informatidisclosure and stakeholder
engagement with regard to both Vreoci and Barosewiatate EBRD Social and
Environmental Policy Safeguards in PR 10. Thesdattams stem from the Project’'s
unjustified exclusion of Vreoci; Bank and EPS dfotto circumvent the elected
leadership of the Vreoci community; the ongoinduii@ to provide sufficient information
about a grievance mechanism, the Project, andmsmcts to both communities; and
finally the failure to engage in meaningful conatiin with Project-affected
communities.

The responsibility for these violations lies sqiaseith the Bank. Not only has
the Bank actively recommended culturally inappraj@icourses of action, the Bank
assumes the duty of ensuring compliance througlréfeirements in PR 10(7), which
require that the Bank independently assess the lefvenformation disclosure and
consultation conducted by the client and take sigpach compliance with PR 10.

The Bank failed to require inclusion of Vreoci as a affected party in the
stakeholder engagement planning process, in violatm of PR 10.7.

Although Vreoci faces serious environmental andatd@arms resulting from the
Project, as described in detail above, the commuwits not included in the Stakeholder
Engagement Plan required by PR 10(11), in violabbPR 10(8)’s directive to identify
stakeholders who are affected or likely to be aéfiecwhether directly or indirectfy®
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Vreoci’s exclusion is even more shocking, and trenlgs indifferencd® even more
reprehensible, in light of this mandate of broadusion. As shown exhaustively above
by the environmental and social harms imposed @odirby the Project, the community
is a directly affected stakeholder, placing it witthe scope of PR 10 requirements. By
failing to identify EPS’s omission of Vreoci fronia&keholder engagement plans, and then
actively refusing to recognize Vreoci’s connecttorthe Project when urged to do so by
the community and civil society, the Bank violated requirements of PR 10(7).

Communications with  EBRD by CEKOR and the
Communities

On 5 July 2011, Vreoci residents requested thatBB&D postpone the loan
decision until the resettlement dispute is resolwed the 2007 plan was either upheld or
until Vreoci was resettled as a complete commufiitfhe EBRD did not respond to this
letter. On 19 July 2011, CEKOR sent a letter toEB&RD requesting information on: the
EBRD's assessment of EPS' behavior towards affexdetmunities, how the EBRD
defined the Project's area of influence, and th&BB justification for increased coal
production in Serbid®? This letter also highlighted EPS’ use of media attter types of
force to move Vreoci out of their land to a plabeyt reject. The EBRD responded on 29
July 2011 stating that the assessment was donagdr&lAs which were reviewed by
independent consultants and the Bank's environhantasocial specialists and that EPS
has committed to compliance with the EBRD's PRJhe Bank additionally stated that
the project's area of influence was determined dasereview and analysis of various
documents which led the bank to conclude that \ira@s not an affected community.
Finally, the EBRD stated that this project would mezrease the amount of coal produced
from the Kolubara mining basin and instead thatghsgect would unify the quality of
the coal and "to replace other fields in the Kohallaasin which are close to depletion.”

Also on 19 July 2011, thirty civil society organimms sent a joint letter to the
Bank requesting that it reject the loan based amarurights violations and increased
reliance on coal in Serbid! The EBRD did not respond to this letter. On 2 Astg2011,
CEKOR sent a letter to the EBRD requesting the loantract signed with EPS, the
portions of the EIAs that demonstrate that the eewipment will only be used in field
C, and the EBRD's report on its visit and consigiatvith Barosevac and the response to
the letter from Barosevac from 12 July 2611.0n 9 September 2011, the EBRD
responded that pursuant to its policies, loan agess are not disclosed and therefore
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the request for the loan was deni®tThis response did not address the other requests
made in the 2nd August letter.

On 25 October 2011, CEKOR sent a letter to the EB&jdesting information on
how the bank took recent fraud charges against &fi@als into account prior to
approving the loaf’” On 7 November 2011, EBRD responded that such ebangre
being dealt with by local officials in an appropeamanner and that the fraudulent

charges were deemed to not be connected to the FB&ject®*®

On 26 January 2012, CEKOR sent a letter to EBResting information on
progress with the Stakeholder Engagement Plan, eftablishment of community
liaisons, progress on grievance mechanisms, angrge® on community development
programs®® On 14 February 2012, EBRD responded by simplyirgtathat EPS
informed the EBRD that it hired individuals to irephent the stakeholder engagement
plan, that it hired a liaison to communicate whk tommunities, that the public has been
informed about the grievance mechanism, and thattmmunity leaders are aware of
community development activitié®® However, throughout the letter, the EBRD
references the Manager of the SEP team as the @misocommunity point of contact
rather than the EBRD.

On 7 February 2012, CEKOR requested specific doatsnfom the EBRD,
including inception reports, resettlement acticengl industrial waste management plans,
risk assessments for the use of hazardous mateneddth and safety risk assessments,
and emergency preparedness and response *ptaBEKOR did not receive a response
until 15 March 2012 when the EBRD sent a short ersiating that, “[a]ll of these
documents requested are EPS documents, and tleegefor request should be directed
to EPS.®? The next day, CEKOR requested information on htw EBRD's due
diligence process took the requested documents dantmunt and why other serious
problems were not included in the scope of theeRtd}* On 19 March 2012, the EBRD
emailed CEKOR stating that the due diligence predegolved site visits and document
review of EIAs and others, but that the documeatpiested by CEKOR on 7 February
2012 “are additional items that EBRD has reque&BdKolubara to produce to enable
them to implement the project in line with the Bankenvironmental and social
requirements. These documents are to be producéorebehe start of project
implementation.®* This demonstrates that EBRD did not in fact reviea/client’s plans
to address many social and environmental impacdts o signing the loan agreement
and as of 19 March 2012, still have not reviewegrorided feedback on such plans.

Junkovac | grievance mechanism
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Unsuccessful Attempts to Resolve Disputes in Serbiay the
Communities

Vreoci citizens sent a letter to the Serbian Migisbr Environment, Mining, and
Spatial Planning on 7 July 2011 requesting thatatmmunity be relocated in full to
“Petka.” The Vreoci community also wrote a letter to thedpean Parliament on 5
August 2011 seeking help to ensure that the projest implemented in a manner that
respects the communit’ Vreoci citizens have also reached out to the Goason
Inspection in the Lazarevac municipality, Republad Serbia public attorney,
Ombudsman for information of public interest, tloeit in Lazarevac, the administrative
courts, the constitutional courts of Serbia, anel Klolubara mining company. None of
these attempts at addressing the issues have eda@nresponse’

We in front of CEKOR are signing this additionalarmation to the complaint on
Kolubara Environmental Improvement project on beagabur organization.

Director: Natasa Djereg
ﬁ@( Matara.
LIST OF QUOTED COMMUNICATION AND DOCUMENTS/ in zifiile

« CEKOR letter to EBRD, request 30.3.2013.dBdday, March 20, 2013Bubject:
Questions- energy investments in Serbia

» CEKOR letter Kolubara EBRD, 30.3.2012.pdUp-date and questions on
Kolubara project

* CEKOR letter CO, Kolubara 26.10.2011.d@&5 October 2011- fraud connected
with EPS' operations

* Letter to EBRD 2.pdf Tuesday, July 19, 2011- LETTER OF INFORMATION
REQUEST REGARDING KOLUBARA MINING

* Dopis Cekor EBRD 8 May.ded8.05.2013- the impacts of project 27005 “EPS
Power II”

 EBRD Response Letter 1.pd19 july 2011

 EBRD Response Letter 2.pdf September 2011

» Kolubara approved grievance mechanism form4d€guly 2013

* EU delegation response.jpeg

* EPS response NO grievance mechanism:jB6gpril 2013

 EPS Kolubara Board Report.pdf

 EBRD Response Letter 4.pdif4 february 2012

* March Correspondence with EBRD.p#ar 19, 2012
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Ministry Letter.
Letter to European Parliament.
Letter to European Parliament.



Letter to EBRD 7.pdf 07 February 2012, Request for documents regarding
Kolubara environmental improvement project

Letter to EBRD 6.pdf 26 January 2012, update information on the Kalaba
project

Letter to EBRD 4.pdf August 02, 2011, REQUEST for contract with EP® an
technical details of EIA regarding KOLUBARA MINING









































