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Executive Summary 

 
 
The Eligibility Assessors have had little difficulty in determining that the present two closely 
linked Complaints, as submitted by the same Complainant in November and December 2011, 
clearly satisfy the eligibility criteria for a Compliance Review as set out under the 
Project Complaint Mechanism (PCM) Rules of Procedure (RPs). At the general level, it is 
clear that both Complaints concerns a Project that has been approved for financing by the 
Bank and actions or inactions that are the responsibility of the Bank, that it describes the harm 
likely to be caused, the PCM function requested and the outcomes sought, and that the 
Complainant enjoys standing to complain as a representative of the Organisation “Eko-Svest”. 
In addition, at the more specific level, it is quite clear that each of the individual instances of 
non-compliance alleged in the Complaints satisfies the relevant and applicable specific 
eligibility criteria listed under the PCM RPs. Each allegation of non-compliance also provides 
details of the Relevant EBRD Policy at issue.   
 
This Eligibility Assessment includes detailed Terms of Reference for the envisaged 
Compliance Review, setting out the key compliance questions to be addressed, the key 
Relevant EBRD Policies at issue, and the essential steps to be taken in the conduct of the 
Compliance Review, as well as its scope and time-frame.   
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Background 
 
1. On 7 November 2011, the Project Complaint Mechanism (PCM) Officer of the European 
Bank for Reconstruction and Development (EBRD) received a Complaint (“Complaint”) 
regarding the Boskov Most Hydro Power Project in FYR Macedonia (the “Project”) and this 
Complaint is included as Annex 1 to this report. The Complaint was made by Ms Ana 
Colovic Lesoska of Eko-svest (the “Complainant”), and, in accordance with PCM RP 10, was 
registered by the PCM Officer on 14th November 2011. Based on the requirements of the 
PCM RP 12, the PCM Officer informed all interested parties of the registration of the 
Complaint and subsequently designated one of the PCM Experts, Mr Graham Cleverly to 
assist in the eligibility assessment (the “Eligibility Assessment”) of the Complaint. 
Subsequently, a further Complaint regarding the Boskov Most Hydro Power Project was 
received from the same Complainant on 30th December 2011 and this was registered on 10th 
January 2012 and is included as Annex 2. Details of both registrations were posted on the 
online PCM Register of Complaints and can be viewed at 
http://www.ebrd.com/pages/project/pcm/register.shtml. 
 
2. The original Complaint refers to the Mavrovo National Park where the Project will be 
mainly situated as an Emerald Site and future Natura 2000 site and  raises concerns about the 
adequacy of the assessment of the environmental risks to mammals and birds and landscape, 
as reported in the Environmental and Social Impact Assessment Report (ESIA), as well as 
issues concerning cumulative impacts on the local climate, inadequate assessment of benefits 
versus costs and a lack of assessed alternatives to the proposed Project. The original 
Complaint also raises concerns about an incomplete biodiversity assessment and the alleged 
destruction of natural and critical protected habitats and cites the Balkan lynx as an example 
of a valuable species threatened by the Project. The original Complaint also alleges that a 
Strategic Environmental Assessment is required under FYR Macedonian law for the FYR 
Macedonian Government’s renewable energy strategy, as well as for the Mavrovo National 
Park Management Plan which is expected shortly, once Mavrovo achieves its anticipated 
official National Park status. The Complainant alleges none of these strategic environmental 
assessments have been carried out to date and that the Client ELEM is therefore unable to 
follow the mitigation hierarchy set out in the Bank’s 2008 Environmental and Social Policy 
(E&SP). 
 
The additional Complaint alleges that the Ministry of Environment and Physical Planning 
(MoEPP) has not yet approved the Environmental and Social Assessment Plan (ESAP) and 
thus the environmental impact assessment process is not yet completed and the national 
planning requirements in this respect have not been met, and therefore EBRD should have 
waited for the national process to be finalised and only then considered approving the Project 
for funding.  
 
The Complainant seeks a Compliance Review of the Project under the PCM. Additional 
information on the Project and the Complaint are presented in the relevant sections of this 
Report.  
 
3. On 8th November 2011 the EBRD Board of Directors approved a project for the provision 
of a sovereign guaranteed loan of up to EUR 65 million for the Boskov Most Hydro Power 
Project (EBRD Operation ID 41979), in the FYR Macedonia. The overall financing cost is 
EUR 84 million excluding any contingencies, but including an EUR 191 million equity stake 

                                                 
1 Excluding contingencies. 
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by AD Elektrani na Makedonija (ELEM), a 100% state-owned electric power utility in FYR 
Macedonia responsible for mining and power generation. The Project entails construction of a 
70MW power plant located near the town of Debar in western FYR Macedonia. The Project is 
intended to utilise the full hydro potential2 of the tributaries that combine to make up the river 
Mala Reka and will include a 34 metre high dam and storage reservoir (22ha surface area) 
near the village of Tresonce located in the Mavrovo National Park. The tributary intakes and 
dam will have provisions for maintaining an environmental flow and an overflow spillway for 
high flow events. Annual generation is forecast to be around 118 GWh. The Mala Reka forms 
the south western boundary of the Mavrovo National Park and most of the project 
(approximately 80%) will be located in the Mavrovo National Park. 
 
Relevant Facts 
 
4.  The Project was originally conceived in the 1950s, including consideration of a number of 
different options. 
 
5. The Project received EBRD concept clearance on 13th August 2010 and was the subject to a 
final review on 8th July 2011 prior to its submission to the EBRD Board of Directors for 
consideration and approval at its meeting on 8th November 2011 The Project had been 
categorised as “A” in accordance with the Bank´s E&SP 2008. 
 
Steps taken to Conduct Eligibility Assessment  
 
6. On 14th November 2011 the PCM Officer notified the relevant parties, including the 
Complainant, the Client and the relevant departments and teams within the EBRD, including 
the Environmental and Sustainability Department (E&SD), that the original Complaint dated 
7th November 2011 had been registered.  
 
7. Following the registration of the Complaint in accordance with PCM RP 17, the PCM 
Officer appointed one of the PCM Experts, Mr Graham Cleverly as the Eligibility Assessment 
Expert on 21st November 2011. Thus, Mr Cleverly and the PCM Officer Ms Anoush Begoyan 
are the PCM Eligibility Assessors for the purposes of the Eligibility Assessment of the 
original Complaint.  Due to the receipt of an additional Complaint concerning the Boskov 
Most Hydro Plant Project from the same Complainant dated 30th December 2011 and the 
requirement for responses from interested parties comprising the Bank and the Client, the 
Eligibility Assessment Expert finally commenced work on the eligibility assessment covering 
both the original and additional Complaint (“the Complaints”) on 28th January 2012  
 
8. In line with PCM RP 13, the Complaints have been posted on the PCM Register 
(http://www.ebrd.com/pages/project/pcm/register.shtml) 
 
9. Pursuant to PCM RP 15, the PCM Officer requested a written response to the original 
Complaint by Bank Management. The response (the “Response”) was received on 15th 
December 2011 (Annex 3). The PCM Officer also requested a response to the original 
Complaint from the Client, and their response (dated 12th December 2011) is included as 
Annex 4 to this Report.   
 
10. An additional Complaint was received from the Complainant on 30th December 2011 and 
is included in this report as Annex 2. A written response was requested from Bank 

                                                 
2 Less any biological  minimum flow requirements. 
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Management and the Client. The Bank Management forwarded their response to the 
additional Complaint (dated 26th January 2012), which is also included as Annex 3 to this 
Report. The written response from the Client to the additional Complaint (dated 16th February 
2012) is also included as Annex 4. 
 
11. During the Eligibility Assessment, the Eligibility Assessors undertook an extensive 
review of the Complaints, the Bank Responses, the response of the Client, including all of the 
supporting documents attached to them. They also reviewed various Project documents 
produced by the Bank and by the Client and held meetings with relevant Bank Operations and 
Environment and Social Department staff in separate meetings on 24th February 2012. In 
addition and in accordance with PCM RP 25, the Eligibility Assessment Expert undertook 
productive fact-finding/ clarification meetings in Skopje with the Client on 8th February 2012, 
and with the Complainant on 7th February 2012. 
 
12. The Eligibility Assessors are of the opinion that they have reviewed sufficient information 
to consider the eligibility of the Complaints and that no additional steps, such as a Project site 
visit or retaining of additional expertise, are necessary at this stage.    
 
Summary of the positions of the relevant Parties 

13. There are three relevant parties whose positions were reviewed during the Eligibility 
Assessment process: the Complainant, the Bank and the Client.  
 
14. The position of the Complainant, as presented in the Complaints, and including, where 
appropriate, additional information provided during discussions in Skopje on 8th February 
2012, can be summarised as follows: 
 

a) The original Complaint raises concerns about the alleged inadequacy of the appraisal 
of environmental risks in the ESIA related to the impact of the proposed Boskov Most 
Hydro Power Project on mammals, birds and landscapes in the Mavrovo National Park, 
where 80% of the Project components will be located. The original Complaint also 
alleges that the environmental appraisal, as undertaken, did not provide a proper 
analysis of the cumulative impacts to the climate, and did not provide a proper analysis 
of alternatives. The Complaint also alleges that the published report on environmental 
risks failed to include important lists of species such as mammals and birds found in 
the project area. During discussions with the Complainant in Skopje, on 7th February 
2012, the incorrect reference to section 3.6 of the E&SP was corrected to section 3.16 
of the E&SP. 
 

b) The original Complaint further alleges that the biodiversity assessment in the 
appraisal of environmental risks is incomplete by virtue of missing data. The 
Complaint alleges that this is demonstrated by the requirement in the Environmental 
and Social Action Plan (ESAP) for detailed bio-monitoring to be conducted over four 
seasons, including installation of camera traps to identify the presence of large 
mammals, to be undertaken before construction starts. The Complaint also cites the 
requirement in the ESAP for bio-monitoring and the preparation of a study for 
monitoring of existing flora in the project area as evidence of a lack of data available 
for the development of the ESAP. During discussions in Skopje on 7th February 2012, 
the Complainant clarified the quoted references in the Complaint regarding detailed 
bio-monitoring in all four seasons, including installing animal traps and also regarding 
bio-monitoring and a preparation of a study for monitoring of existing flora. These 
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references are incorrectly attributed to the ESAP in the Complaint and are quoted 
directly from the ESIA recommendations (see p 251-252), and summarised in the 
ESAP section 6.2 (but without giving specific details of the four season timescale 
recommended in the ESAP). See also recent correspondence between the Complainant 
and the Bank regarding bio-monitoring included as Annex 5. 

 
c) Furthermore, the original Complaint alleges that the Project will result in destruction 

of natural and critical habitats, that the benefits of the Project have not been shown 
to outweigh the costs, that alternatives including wind, solar and sustainable biomass 
have not been properly assessed and the area for the project could be considered a 
“critical” habitat by virtue of the proven presence of the Balkan lynx in the Project 
area, which, according to Macedonian scientists, is a critically endangered species. 
During discussions in Skopje on 7th February 2012, the Complainant provided further 
information comprising maps showing current and proposed zoning of the Mavrovo 
National Park following the recent ”re-valorisation” exercise, as well as maps showing 
the location of the electronically tagged lynx “Marko” in relation to the Boskov Most 
HPP and movements of this lynx throughout the park. Also during the above 
discussions, the Complainant indicated that the Mavrovo National Park is the only area 
of habitat for the Balkan lynx throughout the Balkans, where there is clear evidence of 
breeding animals. The Complainant also provided a letter from the IUCN/SCC cat 
specialist group dated 2nd February 2012 regarding the alleged distinctiveness of the 
Balkan lynx as a sub-species. The letter is included as Annex 6. The Complainant also 
indicated at the meeting on 7th February 2012 and in subsequent correspondence dated 
27th April 2012, that soon there will be an official assessment of the Balkan lynx by the 
IUCN3. 

 
d) Finally the original Complaint alleges that a Strategic Environmental Assessment 

(SEA) for renewable use of energy sources is obligatory under National FYR 
Macedonian Law, but has not been prepared and that a new law proclaiming 
Mavrovo as a new National Park shortly will require a Management Plan under FYR 
Macedonian Law, which will also require an SEA. Thus, the Complaint alleges that the 
Client (ELEM) is in breach of the requirements on legal permitting as set out in the 
E&SP (2008) and cannot therefore follow the required mitigation hierarchy. During the 
discussions in Skopje on 7th February 2012, the Complainant provided various 
abstracts of FYR Macedonian laws and by-laws, supporting the allegation that strategic 
environment assessments (SEAs) are mandatory for short, medium and long term 
planning documents, including renewable energy. During discussions in Skopje on 7th 
February 2012, the Complainant also stated that the Mavrovo National Park has been 
an officially protected area since 1949. In 2004 the FYR Macedonia adopted a new law 
on nature and, according to Article 187, paragraph 1 of this law, the protected areas 
(including the Mavrovo protected area) will be “re-valorised” within 3 years and new 
acts will be drafted in accordance with the provisions of the 2004 law. Following the 
re-valorisation exercise a Management Plan is expected to be developed for the 
protected area, a public hearing will take place and the area will be (re)declared a 
protected area by law. 
 

                                                 
3 The Complainant has recently pointed out in correspondence dated 27th April 2012 that “1. New molecular-genetic findings 
have clearly confirmed the distinctiveness of the Balkan lynx from the Carpathian population (Breitenmoser-Wü,rsten& 
Obexer-Ruff 2003) and hence its phylogenetic particularity and 2. The assessment reveals that beyond doubt, the Balkan lynx 
has to be considered as Critically Endangered according to IUCN criteria”. 
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e) The additional Complaint regarding the Boskov Most Hydro Plant Project alleges that 
“the FYR Macedonian Law provides for the environmental impact assessment 
process to be carried out in close consultation with the public and also allows for 
Complaints at various stages of the process”. The additional Complaint concludes 
that, to date, no decision has been issues by the Ministry of Environment and Spatial 
Planning (MoEPP) for the Boskov Most Hydro Plant Project and thus the 
environmental impact assessment process for the Project is not yet finished and 
national requirements in this respect have not been met. During discussions in Skopje 
on 7th February 2012, the Complainant indicated that, according to her latest 
information, the MoEPP Commission to evaluate the ESIA is still not set up. 
Furthermore, according to the Complainant’s recent correspondence dated 27th April 
2012, the MoEPP has still not made a decision about the study, as there has been no 
decision on the Ministry’s website yet. 

 
15. The Bank’s Response to the original and additional Complaint can be summarised as 
follows: 
 

a) The Bank confirms in its revised response dated 15th December 2011 that the original 
Complaint raises a number of points regarding the E&SP and seeks to demonstrate in 
its detailed response that there have been no breaches of the E&SP and maintains that 
every effort has been made by the Bank to minimise the impact of the Boskov Most 
Hydro Power project on protected areas and potentially sensitive ecosystems and to 
comply with FYR Macedonian law. 

 
b) Regarding the alleged incomplete ESIA in the original Complaint, the Bank cites the 

relevant Policy Performance Requirements (PRs) 1.5 and 3.6 and refers separately to 
each of the alleged shortcomings in its response as follows: 

.  
i) Mammals: The experts who prepared the ESIA based their conclusions 

on a desktop evaluation of the scientific literature and cooperated 
closely with experts concurrently conducting a study of lynx and other 
mammals in the Mavrovo National Park. As a result, the Bank 
maintains the study was based on the most recent data available. The 
analysis concluded that the lynx and mammals serving as prey to the 
lynx are found preferentially at higher elevations and less frequently in 
the lower areas of Mala Reka where the main project elements will be 
located.  Thus, it was agreed with the experts that there was no need to 
describe lynx and other mammals in great detail in the ESIA since there 
would be only limited impact on these mammals. The Bank maintains 
that these conclusions are fully supported by the Annexes attached to 
the original Complaint which are included in this report as part of the 
Bank’s response in Annex 3. At the meeting with E&SD Bank staff on 
14th February 2012, the Bank staff confirmed the application of the 
“Precautionary Principle” which underpins the E&SP, in relation to 
protection of the lynx’s “critical habitat”, but pointed out that the main 
potential threat to the lynx’s habitat posed by the Project would mainly 
be in the winter months when prey were scarce and the animals’ 
hunting range would be most extended. However, during the winter 
months the Project construction activities would be mainly stopped due 
to weather conditions and, therefore, the Project would not pose a 
significant threat to the lynx or its prey. 
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ii) Birds: The conclusions in the ESIA are based on authoritative studies 
undertaken between 2004 and 2010, which noted only three of the 77 
species listed of Conservation Value were likely to be present in the 
Project area. According to the Bank’s response, only temporary impacts 
could be expected from the construction phase and during operation of 
the Project the new open water habitat would attract different species of 
birds without driving away any existing species. 

 
iii) Landscape: The narrative and descriptions of the current landscape and 

potential changes are considered more than adequate in the Bank’s 
response. 

 
iv) Cumulative impact on climate:  The Bank points out that the ESIA 

concludes the relatively small changes in greenhouse gas emissions 
arising from the Project would not significantly affect global climate 
change but would however contribute to reducing FYR Macedonian 
emissions in line with the national strategy.  

 
v)  Alternatives analysis: The Bank’s response indicates that alternatives 

should be both “meaningful and realistic”. The Bank pointed out that 
Government of FYR Macedonia has previously determined 
hydropower development as the most feasible approach for renewable 
energy. As a result the analysis of alternatives in the ESIA examined 
only options for hydropower development at the Boskov Most site. 
However the Bank’s response states that the “do nothing” option 
(sometimes called the “zero option”) was included in the options 
considered in the ESIA.  

 
vi) List of mammals and birds: The Bank point out that the lists of 

mammals and birds referred to in the ESIA were omitted in error from 
the draft ESIA Appendices used for public review and comment due to 
a word processing error. The Bank response confirms that lists were 
provided to the Complainant before the end of the disclosure period and 
added to the ESIA on the ELEM website. 
 

Note: The Eligibility Assessor was provided with an electronic copy of the latest version 
of the full ESIA and the Environmental and Social Monitoring and Management Plan 
(ESMMP), and other miscellaneous documents, following the meeting with Bank staff on 
14th February 2012. 

  
c) Regarding the alleged incomplete biodiversity assessment in the original Complaint, 

the Bank cites the relevant Policy Performance Requirements (PR) in PR6 and 
confirms that the ESIA was mainly a desktop analysis of terrestrial biodiversity data 
together with an aquatic biology field study exercise, which reached well-supported 
conclusions based on the most recent data including ongoing studies in the Mavrovo 
National Park. The Bank agrees on the need for careful monitoring of biodiversity-
related variables before and during construction and then during operation. The Bank 
response concludes that the requirement for a robust biodiversity monitoring 
programme should not be considered as evidence of a weak baseline characterisation. 
Rather it should give confidence that changes in biodiversity, whether due to the 
Project or otherwise can be detected early and addressed as needed to protect the 
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resources of the Park. It should be noted that The ESAP refers in section 6.2 to the 
need to develop a monitoring plan as part of the comprehensive bio-monitoring 
program and the need to establish a baseline prior to construction. See also recent 
correspondence between the Bank and the Complainant regarding the need for bio-
monitoring in Annex 5. During the meeting with E&SD Bank staff on 14th February 
2012, it was confirmed that in order to achieve the necessary data collection for the 
bio-monitoring and baseline surveys, including use of animal traps and covering all the 
four seasons, all as summarised in section 6.2 of the ESAP, and according to the Bank 
survey, work in the field had recently commenced by ELEM’s environmental 
consultants4.  The undertaking of this monitoring work will result in a delay of almost 
12 months to the start of the main project construction activities. The bank staff pointed 
out that such a delay in starting construction to allow baseline monitoring to be 
undertaken is unusual in Bank-funded projects and clearly demonstrates the 
commitment of the Client and Bank staff to ensure the baseline survey and bio-
monitoring is undertaken properly before construction5 work starts. 

 
d) Regarding the alleged risk of destruction of habitat without adequate justification 

in the original Complaint, the Bank cites the relevant PRs in PR 6.12, PR 6.13 and PR 
6.14 and confirms that the project area is without question a protected area, but the area 
affected cannot be considered either natural habitat or critical habitat. The Bank’s 
response points out that most of the Project area has been modified over centuries by 
human activities and the data attached to the response in Annex A and Annex B of the 
original Complaint indicate relatively light use of the Project area by sensitive species. 
The Bank’s response also confirms that the area affected by the Project is a tiny 
fraction of the lynx’s range and must not be considered of particular value in the lynx’s 
daily and seasonal movements, given its light usage according to the Annexed plans. 
Furthermore, no cumulative impact is expected despite the development of smaller 
HPPs upstream of the Project (e.g the small HPP on Tresonecka Reka), since the 
creatures are mostly found in upland habitats rather than the forested valley habitat 
around the Boskov Most Hydro Plant Project site. 
 

e) Regarding the alleged missing Strategic Environmental Assessments in the original 
Complaint whereby the Complainant alleges that the project is not legally permitted, 
the Bank’s response cites the relevant PRs in PR 6.15 and refers to the opinion dated 
17th March 2010 by the MoEPP, which confirms that a Strategic Environmental 
Assessment of the Energy Strategy of FYR Macedonia until 2030 has been undertaken, 
which includes a strategic analysis the Boskov Most Hydro Power Project as one of six 
proposed new hydro power projects within the Strategy time horizon. The SEA 
identified a clear need for an environmental impact assessment based on the FYR 
Macedonian legal framework, as well as best international practice. The MoEPP 
opinion concludes that the higher level Energy Strategy includes the information 
needed for the lower level renewable energy strategy. The Bank response concludes 
that the Complainant’s allegation that none of the projects which arise from the 

                                                 
4 In correspondence dated 27th April 2012, the Complainant indicated that at a meeting with ELEM and their Environmental 
Consultants on 30th March 2012, it was stated by both ELEM and their Environmental Consultants that the bio-monitoring 
has not yet started because the expert team is not yet set up and the bio-monitoring plan has not yet been prepared. 
 
5 In correspondence dated 27th April 2012, the Complainant has indicated that ELEM have stated on several occasions that 
they do not consider “any activity up to the point of asphalting the roads” as major construction and the Complainant has 
therefore requested that the meaning of “construction works” be specified. 
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renewable energy Strategy is fully compliant with the EU acquis communauitare is 
incorrect. 
 

f) Regarding the allegation contained in the additional Complaint that the 
environmental impact assessment process for the Project is not yet finished and 
national requirements in this respect have not been met, the Bank cites the relevant PRs 
in PR 1.9 and PR 10.7 and confirms that neither of the PRs referred to in the additional 
Complaint require all permits, authorisations and decisions to be made prior to EBRD 
Board approval. The Bank maintain that at the time of disclosure, the project ESIA was 
determined by the Bank to be fit for purpose of consultation, and the design of the 
consultation process took into account FYR Macedonian requirements. Furthermore, 
the Bank points out that permitting is often a parallel process to the Bank’s due 
diligence process and different stages of permitting are experienced. Specifically, item 
1.5 of the ESAP requires ELEM to acquire and report on compliance with all permits 
and authorisations from various Ministries including MoEPP, and ELEM is required to 
report to EBRD on the status of permitting authorisation and on compliance status. 
Regarding stakeholder engagement under RP 10.7, the Bank’s response confirms that 
the PR has no statement on timing, but reinforces the requirement that national law 
with respect to public information and consultation must be met. The Bank’s response 
confirms that neither the Bank nor the Client received any significant comments on the 
Stakeholder Engagement plan despite it being in the public domain for four months. 
Finally the Bank’s response notes the general concern that projects should not proceed 
to Board consideration if local permitting had not been completed and believe this 
issue would best be clarified at the policy level since the current ESP does not deal 
with this timing issue in relation to Board approval.  The Bank’s response indicated 
that a review of the ES&P is being undertaken in 2013 and this would be an 
appropriate time for the Complainant to raise the general principle of timing and 
permitting and their suggestions for addressing it to the Bank’s attention.  
 

16. The position of the Client, as presented in its revised response (see Annex 4) to the 
original Complaint dated 15th December 2011, is similar in content to the Bank’s response as 
summarised above. It can be summarised as follows, including ELEM’s further comments 
shown as footnotes to the text below, recorded during the meeting with the Eligibility 
Assessor on 8th February 2012: 
 

a) Regarding the alleged incomplete ESIA, ELEM maintain that the ESIA was 
undertaken by the leading EIA specialist in FYR Macedonia, supported by other 
International EIA experts. During discussions with ELEM and their environmental 
consultants in Skopje on 8th February 2012, ELEM commented that the full ESIA is 
only available in Macedonian, although some key sections have been translated into 
English. During these discussions ELEM also commented that issues concerning the 
alleged threat to the lynx’ habitat had arisen early in the project development and the 
environmental team had taken advice from the Mavrovo national Park experts and the 
Italian-led team who undertook the re-valorisation of the park. As a result of these 
consultations ELEM had concluded that the lynx’s prey and thus its natural habitat 
were usually high mountain areas i.e. not the valley and forest areas impacted by the 
project and for this reason the alleged threat to the lynx’s habitat had been largely 
“scoped out” of the ESIA.  

 
b) The ELEM response also points out that the area around the Boskov Most Hydro Plant 

project is not a strictly protected zone but is designated as one to be open for 
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sustainable use. The response then points out that the potential effects on the area will 
be very limited and many will be temporary and that cumulative effects would also be 
very limited. Similarly, the response maintains the biodiversity impact was found to be 
very limited in the ESIA and only minor impacts were anticipated on the main species 
of concern comprising lynx and otters. Furthermore, the Client’s response points out 
that the project area is not characterised by pristine habitats and the primary potential 
for impact on habitats is in the development of road infrastructure. The response for 
this component of the Complaint continues that the main habitat loss will be grasses 
and scrubs of the semi-natural habitats in the areas of the dam, reservoir and 
powerhouse locations. Finally, the Client’s response to this component of the 
Complaint refers to the likely minor changes in temperature and humidity arising from 
the reservoir (with a surface are of only 22 ha) and concludes that changes will be 
minor, with some potential benefits to biodiversity since the reservoir will increase in 
biomass and provide better conditions for other species of flora and fauna. 

 
c) Regarding the allegation of incomplete biodiversity assessment, ELEM maintain in 

their response that the presence and use of the Boskov Most site by the Balkan lynx 
and other large mammals was considered by expert biologists and, it was concluded 
that the largest area of the project is the future reservoir, much of which is pastureland 
and unlikely to be used much by the main prey species and therefore the lynx. Note, 
ELEM’s comments regarding the missing data in the published ESIA are virtually 
identical to the Bank’s response, as summarised already above. Regarding the desktop 
analysis of biodiversity data, ELEM maintain extensive discussions were held with the 
Management Team of the Mavrovo National Park and the conclusions were well 
supported based on most recent data. Note, ELEM’s comments regarding the need for 
monitoring potential impacts during project construction and operations are virtually 
identical to the Bank’s response, as summarised already above.  

 
d) Regarding the alleged risk of destruction of habitat without adequate justification, 

ELEM maintain that the justification for the Project is set out clearly in the ESIA, and 
in the recently published national Energy Strategy (to 2030), and the Renewable 
Energy Strategy. ELEM acknowledge that the Project area is located in a protected 
area, but point out that the area is neither composed of significant areas of natural 
habitat, nor critical habitat. Other comments by ELEM on this component of the 
Complaint repeat more or less verbatim the positions as already reported under this 
component by the Bank-see above.  

 
e) Regarding the alleged missing Strategic Environmental Assessments whereby the 

Complainant alleges the project is not legally permitted, ELEM maintain that the 
Energy Strategy of FYR Macedonia, including its SEA report, includes the Boskov 
Most project as one of six new hydro-energy projects within the Strategy time horizon 
and the SEA reports include a strategic analysis and environmental assessment of the 
planned projects, including the Boskov Most Project. In relation to the alleged need 
for an SEA for the Mavrovo National Park, ELEM maintain that SEAs for other 
National Parks with National Park Management Plans comprising NP Galicica and NP 
Pelister in FYR Macedonia have not been prepared. However, ELEM acknowledge 
that an SEA for Mavrovo National Park Management Plan will eventually be needed, 
but this is still subject to MoEPP’s decision.  During the development of this EAR 
ELEM forwarded an official response from the MOEPP dated 17th March 2012, 
challenging the allegation by the Complainant that the Project is not legally permitted. 
The translation of this Opinion in English is included in this Report as Annex 7. 
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f) Regarding the alleged additional Complaint that the environmental impact 

assessment process for the Project is not yet finished and national requirements 
in this respect have not been met, a response from ELEM was received dated 16th 
February 2012 and is included in this report as Annex 4. During discussions with 
ELEM and their environmental consultant in Skopje on 8th February 2012, ELEM 
confirmed that the MOEPP have recently set up the Review Commission6 and have 
begun their review of the ESIA. 
 

Assessment  
 
17. Following registration of the original and additional Complaints, the PCM Rules of 
Procedure require the Eligibility Assessors to issue their Eligibility Report within 40 Business 
Days. Eligibility of the Complaint is determined in accordance with PCM RPs 17-29.  
 
18. The Eligibility Assessors have concluded that: 
   
i. The Complainant is an Individual and is representing an Organisation (Eko-Svest) and 
thereby satisfies PCM RP2. 
 
The Complaints relate to a Project that has been approved for financing by the EBRD. The 
Bank has agreed to support the Project– and has not withdrawn it– and thereby satisfies the 
requirements of PCM RP 19 (a);  
 
ii. The Complaints describe the harm caused, or likely to be caused, by the Project as per 
PCM RP 19 (b);  
 
iii. The Complaints contain an indication of which PCM function the Complainant expects the 
PCM to use in order to address the issues raised in the Complaints, namely a Compliance 
Review (PCM RP 20 (a)); 
 
iv. The Complaints offer an indication of the outcome sought as a result of the use of the PCM 
process; i.e. that “it will become clear to the Bank that financing the project and acting in 
accordance with its own policies is not possible. The Complainant would expect that the 
EBRD would not support the project until all relevant legal processes in the country have 
been concluded and will ensure proper assessment (e.g. of alternatives), mitigation measures 
and structures in order to prevent biodiversity loss. This would mean that the EBRD would 
wait for the law on proclamation of Mavrovo as a National Park to be adopted and a 
Management Plan for the “Mavrovo” National Park to be prepared” (PCM RP 20 (b)); 
 
v. The Complainant has supplied copies of correspondence, notes, or other materials related to 
its communications with the Bank and or other Relevant Parties (PCM RP 20 (c)); and  
 
vi. The Complainant has provided details of the Relevant EBRD Policy (i.e. the 
Environmental and Social Policy 2008) it believes to be at issue in the Complaint (PCM RP 
20 (d)).  
 

                                                 
6 In correspondence  dated 27th April 2012, the  Complainant pointed out that the decision has still not been made according 
to the Ministry website. 



 
 

12

19. Pursuant of the PCM RP 22, the Eligibility Assessors have established that the 
Complainant has made good faith efforts to address the issues raised in the Complaints by, in 
particular raising the issue with the Management of the Bank.  
 
20. In determining the Eligibility, the Eligibility Assessors have also, in line with PCM RP 
23, established that the Complaints relate to alleged inactions that are the responsibility of the 
Bank; and that it alleges more than minor technical violations of EBRD policy.  
 
21. The Complaints do not fall under any of the categories provisioned in PCM RP 24. 
 
22. Consequently, based on an evaluation of the eligibility criteria set out in the PCM RPs 17-
24 and on the analysis of the relevant documents, including the Complaints, Bank Response, 
Response by the Client and other relevant project documentation submitted by the Bank and 
the Client, and including discussions with the Client and Complainant in Skopje and the Bank 
staff in London in February 2012, the Eligibility Assessors declare the Complaints to be 
eligible for a Compliance Review.  
 
23. The Compliance Review should assess whether and – if so – which EBRD policy or 
policies may have been violated and if harm has been caused due to action or inaction on the 
part of the Bank. In line with PCM RP 28(b), the terms of reference for a Compliance 
Review, identifying the type of expertise required to carry out the review, as well as the scope 
and time frame for the review, are presented below.  
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Terms of Reference 

 
 
Compliance Review Expert 
  

1. In accordance with PCM, RP 35, the PCM Officer appoints PCM Expert Dr. Owen 
McIntyre as the Compliance Review Expert for this Compliance Review. 

 
2. The Compliance Review Expert shall conduct the Compliance Review in a neutral, 

independent and impartial manner and will be guided by principles of objectivity and 
fairness giving consideration to, inter alia, the rights and obligations of the Relevant 
Parties, the general circumstances surrounding the Complaint and due respect for 
EBRD staff.  

 
Scope 
 

3. These Terms of Reference apply to any inquiry, action or review process undertaken 
as part of the Compliance Review, with a view to determining, as per PCM RP 36 if 
(and if so, how and why) any EBRD action, or failure to act, in respect of the Project 
has resulted in non-compliance with a relevant EBRD Policy, in this case 
Environmental and Social Policy 2008 and, if in the affirmative, to recommend 
remedial changes in accordance with PCM RP 40.  
 

4. These Terms of Reference are limited to reviewing actions or inactions by the EBRD 
in relation to the relevant EBRD policy. These Terms of Reference (TOR) do not 
cover any actions or inactions by the Client ELEM. 
 

5. If considered necessary following the Compliance Review arrangements for 
monitoring and implementation of any recommended changes pursuant to PCM RP 
40b shall be included in the Review recommendations. 

 
6. In conducting the Compliance Review, the Compliance Review Expert will examine 

any relevant documents and consult with the Relevant Parties.  The Compliance 
Review Expert may also carry out a site visit, and employ such other methods as the 
Expert may deem appropriate, as per PCM RP 37. 

 
7. Upon completion of the Compliance Review, the Compliance Review Expert will 

prepare a Compliance Review Report setting out his findings.  The Compliance 
Review Report will include a summary of the facts and allegations in the Complaints, 
and the steps taken to conduct the Compliance Review, as per PCM RP 38.          

 
8. Such processes shall be conducted in accordance with these Terms of Reference 

subject to modifications which the Compliance Review Expert and the PCM Officer 
may, at any time, expressly agree upon, except modification that may prejudice the 
interests of any Relevant Party or is inconsistent with accepted review practice.     

 
9. The Compliance Review shall remain within the scope of the original and additional 

Complaint.  It shall not go beyond the parameters of the Complaints to address other 
issues. 
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Time Frame 
 

10. The Compliance Review will commence when the Eligibility Assessment Report 
containing these Terms of Reference is publicly released and posted on the PCM 
website.  

 
11. Every effort shall be made to ensure that the Compliance Review is conducted as 

expeditiously as circumstances permit and it is intended that it shall be concluded 
within sixty (60) Business Days of its commencement, within which period a draft 
Compliance Review Report will be prepared and sent to the Bank’s Management, 
pursuant to PCM RP 41. However, this time period may be extended by the PCM 
Officer for as long as is strictly necessary to ensure full and proper implementation of 
the Compliance Review. Any such extension shall be promptly notified to all Relevant 
Parties. 

 
 

Procedure: Identification of Core Compliance Issues 
 

12. The Compliance Review process will examine the core questions of alleged non-
compliance with the requirements of the Bank’s Environmental and Social Policy 
(2008) as raised in the Complaints with a view to identifying the central elements of 
the Compliance Review, including (without limitation): 

 
A. Regarding The Original Complaint dated 7th November 2011 

  
1. Alleged incomplete appraisal of environmental risks (reference E&SP (2008) 

sections: PR1.5 and PR 3.16): 
 

i. Whether there was an inadequate appraisal of environmental risks in the ESIA 
relating to the proposed Boskov Most Hydro Power Plant generally, and 
specifically whether the appraisal properly addressed the impact on mammals, 
birds and landscapes or provided a proper analysis of alternatives to the 
project. Note: The original Complaint also alleges that the published report on 
environmental risks failed to include important lists of species such as animals 
and birds found in the project area but the Complainant had acknowledged 
that this was an error by the ELEM  and the lists were subsequently provided 
to the Complainant and included on the ESIA website. This component of the 
original complaint has therefore not been included in the Compliance Review. 

 
ii. Whether, as part of the appraisal of environmental risks, adverse project 

impacts on ambient conditions, including a) the finite assimilative capacity of 
the environment ,b) the projects proximity to ecologically sensitive or 
protected areas and c) the potential for cumulative impacts with uncertain and 
irreversible consequence, have been properly assessed.  

 
iii. Whether as part of the appraisal of environmental risks, the environmental 

baseline data used in the appraisal was based on recent information and was 
at an appropriate level of detail. 

 
iv. Whether a suitable proposal for mitigation measures has been developed. 
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2. Alleged incomplete biodiversity assessment (reference E&SP (2008) section 
PR6.6): 

 
v. Whether the biodiversity assessment as undertaken is incomplete by virtue of 

the inadequate identification and characterisation of potential impacts on 
biodiversity, likely to be caused by the project, using a precautionary approach 
and reflecting the concerns of stakeholders. The alleged inadequacies of the 
assessment are highlighted in the original Complaint by the missing data 
identified in the ESIA and resulting in the ESAP’s  recommendations in section 
6.2 for the development of a comprehensive bio-monitoring programme in 
order to establish a robust baseline covering flora, fauna and habitat, 
sufficient to allow evaluation of project impacts on key receptors, all to be 
undertaken prior to construction.  

 
3. Alleged Destruction of Habitat (reference E&SP (2008) sections PR1.9, PR6.12, 

PR 6.13, and PR 6.14): 
 

vi. Whether the proposed Project area should be considered a “natural or critical 
habitat” as defined in the E&SP and if so, whether the requirements of the 
relevant PRs above have been met regarding no significant degradation 
unless: no feasible alternatives exist, overall benefits outweigh costs including 
environment and diversity, and appropriate mitigation measures are put in 
place.  

 
vii. Whether the technically and economically/financially7 feasible alternatives to 

the project comprising wind, solar and sustainable biomass have been 
properly assessed in the absence of a Strategic Environmental Assessment of 
the FYR Macedonia’s strategy for use of renewable energy resources. 

 
viii. Was a reasonable approach used by the Bank to determine sufficiently whether 

the Balkan lynx will be significantly adversely affected by the Project 
(reviewing all data, mitigation measures, discussing with relevant people and 
ensuring there would be adequate monitoring information to verify 
assumptions prior to construction works taking place). 

 
ix. If the PCM expert does not believe that the Bank’s approach above was 

reasonable, what recommendations does the PCM expert have on the level of 
information which would have been adequate to meet the Bank’s requirements 
a) for the purpose of public consultation, b) for the purposes of a Board 
decision on financing, and c) prior to construction works taking place? 

 
4. Alleged strategic environmental assessment lacking and that the proposed 

development is not legally permitted (reference to PR6.15): 
 

x. Whether the absence of an SEA for renewable energy resources as allegedly 
required by FYR Macedonia law resulted in due process not being been 
followed by the Client ELEM who was allegedly unable to demonstrate that the 

                                                 
7 Note PR 1.9 of the E&SP refers to technically and financially feasible alternatives to be included in A category projects 
whilst PR 6.12 refers to (no) technically and economically feasible alternatives as one of the criteria for building Projects in 
areas defined as natural habitats. 
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proposed development was legally permitted and was thus not able to follow 
the mitigation hierarchy as required in PR 6.15. 

 
B. Regarding the Additional Complaint dated 30th December 2011. 

 
Alleging that in accordance with FYR Macedonian Law, the environmental impact 
assessment should be carried out in close consultation with the public and that it 
allows complaints to be assessed at various stages of the process (reference PR1.9 and 
PR 10.7) and this process has not been adopted yet. 

 
xi. Whether the Bank’s approval of the ESIA and the signing of the loan 

agreement by the Bank, despite the alleged incomplete National compliance 
requirements8, is contrary to the requirements in PR 1.9, which requires the 
ESIA to meet PR 10.7 and any applicable requirement of national law and 
other relevant laws, and whether the approval of the ESIA and the loan by the 
Bank are therefore in breach of the E&SP. 

 
Note: Any elements which are beyond the scope of the Compliance Review will be 
excluded.       
 
Procedure:  Conduct of the Review   
        
13. As an initial step the Compliance review Expert will determine the precise 

requirements in the specific context of the present Project, of each of the provisions of 
the E&SP and the associated PRs in respect of which non-compliance is alleged in the 
Complaints. Such provisions notably include PR 1.5, PR 3.16, PR 1.6(v), PR 1.9, PR 
6.6, PR 6.12, PR 6.13. PR 6.14, PR 6.15. 
 

14. The Compliance Review Expert may conduct the Compliance Review process in such 
a manner as he considers appropriate, taking into account the Rules of Procedure of 
the PCM, the concerns expressed by the Complainant as set out in the Complaint, and 
the general circumstances of the Complaint. Specifically, the Compliance Review 
Expert may: 

 
i. Review the Complaints to identify the compliance issues to be included in the 

Compliance Review, specifically whether EBRD complied with its Environmental 
and Social Policy 2008; 

 
ii. Review all documentation, including internal memos and e-mail exchanges relevant 

to the Complaints; 
 

iii. Consult extensively with EBRD staff involved in the Project including personnel 
from the Bank’s Environmental and Sustainability Department, and the Project 
Operations Team,  

 
iv. Solicit additional oral or written information from, or hold meetings with, the 

Complainant and any Relevant Party; 

                                                 
8  The ESIA has to date not been approved by the MoEPP, although it is understood the review process has started. 
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v. Conduct a visit to the Project site to ascertain disputed facts accompanied by such 
officials of the Bank, the Complainant or the representatives or the Client, or other 
persons, as he may consider necessary and appropriate; 

 
vi. Request the PCM Officer to retain additional expertise if needed;  

 
vii. Identify any appropriate remedial changes in accordance with PCM, RP 40, subject 

to consideration of any restrictions or arrangements already committed to by the 
Bank or any other Relevant Party in existing Project related agreements; 

 
viii. Take any other action as may be required to complete the Compliance Review 

within the required time-frame.   
 

Procedure: General 
 

ix. The Compliance Review Expert shall enjoy, subject to the provision of reasonable 
notice, full and unrestricted access to relevant Bank staff and files, and Bank Staff 
shall be required to cooperate fully with the Compliance Review Expert in carrying 
out the Compliance Review. 

 
x. Access to, and use and disclosure of, any information gathered by the Compliance 

Review Expert during the Compliance Review process shall be subject to the Bank’s 
Public Information Policy and any other applicable requirements to maintain 
sensitive commercial information confidential. The Compliance Review Expert may 
not release a document, or information based thereon, which has been provided on a 
confidential basis without the express written consent of the party who has provided 
such document.   

 
xi. The Compliance Review Expert shall take care to minimise the disruption to the 

daily operations of all involved parties, including relevant Bank staff. 
 

xii. Generally, all Relevant Parties shall cooperate in good faith with the Compliance 
Review Expert to advance the Compliance Review as expeditiously as possible and, 
in particular, shall endeavour to comply with requests from the Compliance Review 
Expert obtaining access to sites, submission of written materials, provision of 
information and attendance at meetings.     

 
Compliance Review Report 

 
xiii. In accordance with PCM, RP 38, the Compliance Review Report shall include a 

summary of the facts and allegations in the Complaints, and the steps taken to 
conduct the Compliance Review. 

 
xiv. The recommendations and findings of the Compliance Review Report shall be based 

only on the facts relevant to the present Complaints and shall be strictly impartial. 
 
xv. Prior to submitting the Compliance Review Report to the Relevant Parties and to the 

Board in accordance with PCM RP 39, or sending the draft Compliance Review 
Report to the Bank’s Management, in accordance with PCM RP 41, the Compliance 
Review Expert shall ensure that all factual information relating to the Relevant 
Parties is verified with them. 
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Exclusion of Liability 
 
xvi. Without prejudice to the privileges and immunities enjoyed by PCM Experts, the 

Compliance Review Expert shall not be liable to any party for any act or omission in 
connection with any Compliance Review activities undertaken pursuant to these 
Terms of Reference. 
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Macedonian Ecological Society 

Blvd "Kuzman Josifovski Pitu" 28/3-7 
1000 Skopje 

Macedonia 

 

 Muri/Bern, Switzerland, 2 February 2012 

 

 

Conservation assessment of the Balkan lynx Lynx lynx balcanicus 

 

To Whom It May Concern:  

The Balkan lynx, described as a subspecies of the Eurasian lynx by Buresh (1941) as Lynx lynx bal-

canicus and by Miric (1978) as Lynx lynx martinoi is a phyologenetically distinct form of lynx in the 

south-western Balkans. As a consequence of its neighbourhood to the Carpathian lynx Lynx lynx car-

pathicus, its systematic distinctiveness was long debated (see e.g. Hemmer 1993). New molecular-

genetic findings have clearly confirmed the distinctiveness of the Balkan lynx from the Carpathian 

population (Breitenmoser-Würsten & Obexer-Ruff 2003) and hence its phylogenetic particularity.  

As most of the felid subspecies, the Balkan lynx has not yet been formally assessed in the IUCN Red 

List of Threatened Species, although IUCN encourages such assessments. As we have been aware of 

the critical situation of the Balkan lynx for several years, we have initiated a field survey (e.g. 

Breitenmoser et al. 2008; Ivanov et al. 2008) and a formal assessment according to IUCN Red List 

procedures (presently done as a MSc thesis by Dime Melovski at the University of Podgorica, Monte-

negro). The assessment reveals that beyond any doubt, the Balkan lynx has to be considered as Criti-

cally Endangered according to IUCN criteria.  

The total number of Balkan lynx is, even considering an optimistic estimation, below 100 mature indi-

viduals, and the distribution area is highly fragmented. Conservation measures are of utmost im-

portance and have been initiated in the frame of the Balkan Lynx Recovery Programme supported by 

international funders and national authorities (e.g. in the development of a Conservation Strategy and 

National Action Plans for Albania and the Former Yugoslav Republic of Macedonia; see Breitenmoser 

et al. 2008). Our field survey and findings from the recent work has shown that Mavrovo National 

Park is the stronghold of the Balkan lynx. As a matter of fact, we could find no proof for reproduction 

anywhere outside the Mavrovo region. It is very likely that Mavrovo hosts the only remaining source 

population of the Balkan lynx and that any occurrence outside the Mavrovo region would disappear, 

too, if the Mavrovo sub-population is further decreasing.  

 

 

Dr. Urs Breitenmoser 

Co-chair, IUCN/SSC Cat Specialist Group  

 

Annex 6: Letter to Complainant from IUCN re status of Balkan lynx



Annex 7: Opinion of the MOEPP regarding the issue of SEA






