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The Project Complaint Mechanism (PCM) is the accountability mechanism of the EBRD. PCM 
provides an opportunity for an independent review of Complaints from one or more individual(s) 
or organisation(s) concerning an EBRD Project, which allegedly has caused, or is likely to cause 
harm. PCM may address Complaints through two functions: Compliance Review, which seeks to 
determine whether or not the EBRD has complied with its Environmental and Social Policy and/or 
the Project-specific provisions of the Public Information Policy; and Problem-solving, which has 
the objective of restoring a dialogue between the Complainant and the Client to resolve the 
issue(s) underlying a Complaint without attributing blame or fault. Affected parties can request 
one or both of these functions.  

For more information about PCM, contact us or visit www.ebrd.com.  

 

 

 

Contact information 

Inquiries should be addressed to: 

The Project Complaint Mechanism (PCM) 
European Bank for Reconstruction and Development 
One Exchange Square 
London EC2A 2JN 
Telephone: +44 (0)20 7338 6000 
Fax: +44 (0)20 7338 7633 
Email: pcm@ebrd.com  
 

 http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism.html 

 

 

How to submit a Complaint to the PCM 

Complaints about the environmental and social performance  
of the EBRD can be submitted by email, telephone or in writing  
at the above address, or via the online form at: 
 

 http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism/submit-a-
complaint.html 

http://webcenter.ebrd.com/csman/Satellite?c=Content&cid=1395237695251&pagename=EBRD%2FContent%2FContentLayout&rendermode=preview
http://www.ebrd.com/
mailto:pcm@ebrd.com
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http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism/submit-a-complaint.html
http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism/submit-a-complaint.html


TABLE OF CONTENTS 
 

EXECUTIVE SUMMARY ........................................................................................................................... 3 

I. BACKGROUND ................................................................................................................................ 4 

II. STEPS TAKEN IN THE ELIGIBILITY ASSESSMENT ......................................................................... 4 

III. SUMMARY OF THE RELEVANT PARTIES’ VIEWS ........................................................................... 5 

IV. DETERMINATION OF ELIGIBILITY ................................................................................................... 7 

V. CONCLUSION ............................................................................................................................... 12 

VI. TERMS OF REFERENCE FOR A COMPLIANCE REVIEW .............................................................. 13 

ANNEX 1: COMPLAINT ................................................................................................................. 17 

ANNEX 2: BANK MANAGEMENT RESPONSE.............................................................................. 52 

ANNEX 3: CLIENT RESPONSE…………………………………………………………………………………………56  

Unless otherwise indicated, capitalised terms used in this report are those as set forth in the PCM Rules of 
Procedure. 



 

 

EXECUTIVE SUMMARY 
 
The Project Complaint Mechanism (PCM) received a Complaint in relation to the EBRD’s EPS 
Restructuring Project in Serbia, alleging non-compliance with the Bank’s 2014 Environmental 
and Social Policy (ESP). The Complaint includes allegations around actual and potential 
environmental and social harm caused by the Project including as a result of “freeing up 
resources to allow the Company to focus on and boost the implementation of its long term capital 
expenditure program”, including lignite mine expansion and construction of several thermal 
power plants, including the Kostolac B3 TPP. 
 
In the view of the Eligibility Assessors, the harm alleged in the Complaint cannot be considered 
as a direct consequence of the EPS Restructuring Project. This view is informed by the definition 
of project in the ESP, which limits the scope to “the defined set of business activities” financed. 
In this case, this is clearly stated as balance sheet restructuring.   
 
Yet, the Eligibility Assessors do consider that the provisions of the ESP relating to corporate level 
finance place certain responsibilities on the Bank for project due diligence and monitoring, 
specifically ensuring that a risk assessment is conducted and that the client develops measures 
at the corporate level to meet the Performance Requirements over a reasonable time period. 
Incidentally, such responsibilities may be indirectly linked to facilities and operations of EPS 
considered relevant in the context of the present Complaint.  
 
While this line of inquiry could be considered as touching on the adequacy of the ESP, a matter 
that is outside of PCM’s mandate, the Eligibility Assessors consider that a Compliance Review is 
warranted. In particular, the nature and extent of due diligence as well as the scope of the 
Environmental and Social Action Plan and monitoring obligations as described in the ESP are 
appropriate lines of inquiry for PCM.   
 
The PCM Eligibility Assessors find that the allegations stated in the Complaint raise issues 
warranting a Compliance Review, as set out in the PCM Rules of Procedure. 
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I. BACKGROUND 
 
1. On 25 April 2018 the PCM received a Complaint regarding the EPS Restructuring Project in 

Serbia. The Complaint was submitted by CEE Bankwatch Network and CEKOR, a Serbian 
NGO. The Complainants requested that the PCM undertake a Compliance Review. Both 
project and policy level concerns are raised in the Complaint.1 
 

2. PCM registered the Complaint on 10 May 2018 in accordance with paragraphs 11-13 of the 
PCM Rules of Procedure (PCM RP). The Complaint was subsequently posted on the PCM 
Register pursuant to paragraph 20 of the PCM RP. On 23 May 2018 Mr Luc Zandvliet was 
appointed as Eligibility Assessor to conduct the Eligibility Assessment jointly with the PCM 
Officer, in accordance with paragraph 22 of the PCM RP. 

 
3. As stated in the Project summary document: 

 
The EPS Restructuring loan proceeds will be used to restructure and refinance 
expensive short to medium-term financial debt which EPS has entered into on an 
emergency basis with commercial banks in order to alleviate the deteriorating cash 
situation created by the unprecedented and catastrophic floods in Serbia in 2014. 
The Bank expects to lengthen the tenors and provide terms more consistent with 
EPS’s operations. 
 
The Project addresses a key transition challenge in the country of improving the 
operations and commercialisation of the vertically integrated electricity company 
EPS. Through the Project the Bank has engaged with the authorities and 
coordinating with the World Bank to develop a significant reform package including 
the effective restructuring of the Company. EPS will be corporatized into a Joint 
Stock Company. The Bank will also engage a consultant through a TC assignment to 
perform a general corporate governance review and make recommendation to 
improve policies in particular for compensation, recruitment, nominations, planning 
and procurement. The adoption and implementation of a corporate governance and 
restructuring plan is a covenant of the loan agreement. 
 
The Project supports the Bank’s policy dialogue efforts for reform in the sector 
especially with regards to tariff policy as well as supporting opportunities for the 
country to develop regional and internal market principles. The expected transition 
impact rating is ‘strong to good’. 

 
4. The EBRD Board of Directors approved the Project on 28 October 2015, as a category B 

Project under the 2014 Environmental and Social Policy (ESP). The total loan amount is 
stated to be up to EUR 200 million sovereign guaranteed loan.2  

 

II. STEPS TAKEN IN THE ELIGIBILITY ASSESSMENT 
 
5. The Eligibility Assessors have undertaken a general examination of the Complaint as well as 

information provided by the Complainants, EBRD Management and the Client, to determine if 
the eligibility criteria set out in the PCM RP are satisfied.  
 

                                                 
1 Complaint Number 2018/05, available at: http://www.ebrd.com/work-with-us/project-finance/project-
complaint-mechanism/pcm-register.html. 
2 Project Summary Document for EPS Restructuring Project, available at https://www.ebrd.com/work-with-
us/projects/psd/eps-restructuring.html. 

http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism/pcm-register.html
http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism/pcm-register.html
https://www.ebrd.com/work-with-us/projects/psd/eps-restructuring.html
https://www.ebrd.com/work-with-us/projects/psd/eps-restructuring.html
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6. A site visit was not considered necessary for the purposes of this Eligibility Assessment as the 
Assessors deemed it sufficient and adequate to determine eligibility primarily through a 
document-based review. 

 
7. PCM had meetings and/or written communication with the Complainants, Bank staff and the 

Client since the receipt of the Complaint, during the May - July 2018 timeframe.  
 

III. SUMMARY OF THE RELEVANT PARTIES’ VIEWS 
 

1. Complainants  
 
8. The Complaint and supporting documents provided by the Complainants describe the alleged 

harm caused by the EBRD Project as follows:  
 
• … [T]he project has caused harm and has the potential to cause further harm due to 

“freeing up resources to allow the Company to focus on and boost the 
implementation of its long term capital expenditure program” which includes lignite 
mine expansion and construction of several thermal power plants, the most 
advanced one being the Kostolac B3 TPP. 

• The EBRD has failed to ensure the resettlement of mining-impacted communities 
and to assess the strategic impact of its investments on Serbia’s energy sector, and 
how it could impact the sector’s reliance on lignite, the most polluting of fossil fuels. 

• … [T]he Bank has not used its leverage to ensure that EPS will conduct its business in 
accordance with the ESP 2014, EU law, UNECE Aarhus and Espoo Conventions, 
national regulations and Serbia’s Energy Community Treaty obligations and other 
obligations under international law. 

• … EBRD Management’s implementation of the PCM CRR’s recommendations from 
the Vreoci and CEKOR’s complaints on the Kolubara Environmental Improvement 
project have been limited and flawed.  

• There was a lack of adequate consultations on the corporate Resettlement 
Framework. 

• Junkovac village landslide: criminal charges were filed against EPS in 2014, however 
the court has not initiated official procedures investigating the company. 

• Drmno village requesting resettlement and resulting in intimidation of activists. 
• Violation of property and participation rights in villages Junkovac, Barosevac, Drmno, 

Old Kostolac. 
• EPS did not develop protective zones and comply with the obligation to provide a 

distance of 300 metres in any of its mining operations. 
• EPS use of informal methods of harassment against CSOs and local communities 

that are demanding protection belts. 
• Environmental monitoring missing in communities living less than one kilometre from 

mining operations, while CEKOR and Bankwatch measurements of air quality 
(particulate matter) in Drmno showed drastic violations of air quality standards. 

• A number of villages are exposed to irreversible geological changes that are leading 
to cracks in soil and houses (Drmno, Junkovac, Veliki Crljeni, Baroševac) - this 
problem eventually resulted in the 2017 request to the PCM for problem-solving on 
emergency resettlement of households in Vreoci. 
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2. Bank Management  
 
9. EBRD Management submitted its written response3 to PCM in relation to the Complaint on 

12 June 2018. 
 

10. According to the Bank’s response, the Project involves the extension of a €200 million loan to 
Electorprivreda Srbje (EPS) which was already fully disbursed and the proceeds have been 
used exclusively for balance sheet restructuring, mainly used for refinancing for expensive, 
short-term debt that EPS had entered into to finance the import of electricity necessitated by 
the disruption to domestic generating capacity due to devastating flooding damage in Serbia 
in 2014.  

 
11. The Bank highlights that none of the proceeds of this loan or any other financing provided by 

EBRD under the Project has been directed to Kostolac B3 power plant, the Kostolac 
desulphurisation unit or the Drmno, Radljevo or Field E mines, and that these projects have 
not been appraised against EBRD Performance Requirements. As a result, EBRD 
Management is not in a position to comment on the issues raised in relation to those 
facilities.  

 
12. EBRD Management asserts that the Project has been categorised as a Category B project in 

accordance with the ESP. 
 

13. Bank Management states that the definition of ‘project’ as set out in the ESP should be 
considered while assessing the allegations presented by the Complainants. 

 
14. The Bank highlights that besides the sovereign guaranteed loan, the EBRD mobilized 

technical cooperation funding to leverage changes in parallel with the loan financing 
comprising a component to support corporate environmental and social due diligence and a 
component to support corporate governance reform. 

 
15. The Bank acknowledges that EPS is facing challenges in bringing the entirety of its operations 

in line with national and EU requirements and that EBRD is supporting continuous 
improvements in environmental and social sustainability performance in line with relevant 
laws and good international practice. 

 
16. While Management understands the Complainants’ intention in submitting this Complaint to 

PCM is to promote changes to the ESP, they encourage Complainants to use the consultation 
mechanisms available to them as part of the Policy review process. 

 
3. Client 

 
17. In their written response4 to PCM, submitted 27 June 2018, the Client explains that an 

Environmental Impact Assessment was approved in 2010 aimed at improving the 
desulphurization system performances of the Kostolac B1-2. The measurements undertaken 
showed that the SOx emissions were lower than expected. 
 

18. Further, the Client describes their current and planned efforts to create protective greenery 
belts around the mining operations in order to protect communities and the environment 
from negative impacts. 

 
19. The Client explains that the Vreoci church is planned to be relocated in line with the 

Resettlement Action Plan. 
 

                                                 
3 Bank Management response dated 12 June 2018, annexed to this report. 
4 Client response dated 27 June 2018, annexed to this report. 
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20. The Client explains that the Drmno mine is not going to be expanded and that its exploitation 
is going to be undertaken within the existing borders as set in the 2009 design plan. They 
further assert that for the time being there was no need to resettle the resident of Drmno 
village and that land expropriation activities are being undertaken in line with the Serbian 
Law on Expropriation. They also explain the efforts they are making to protect the historical 
immovable cultural goods as part of the archaeological site at the mine. 

 
21. In relation to the issues raised by the Complainants referring to the Kostolac B3 thermal 

power plant, the Client explained that its activities were underlined in the Environmental 
Impact Assessment Study approved by the Ministry for Environmental Protection of the 
Republic of Serbia. 

 
22. The Client cited the Loan Agreements signed between the Government of the Republic of 

Serbia and the Government of the People's Republic of China and the respective 
arrangements regarding the implementation of the Kostolac B3 Projects. 

 

IV. DETERMINATION OF ELIGIBILITY FOR COMPLIANCE REVIEW  
 
23. The Eligibility Assessors have examined the Complaint to determine whether it meets the 

relevant eligibility criteria under paragraphs 24-28 of the PCM RP, and have considered the 
responses of EBRD Management and the Client in accordance with paragraph 29 of the PCM 
RP. During July 2018 the PCM held meetings with Complainants and Bank staff involved with 
the Project.   
 

24. Pursuant to paragraph 24 of the PCM RP, the Eligibility Assessors do not judge the merits of 
the allegations in the Complaint and do not make a judgement regarding the truthfulness or 
correctness of the Complaint in making their determination on eligibility. 

 
25. Given that the Complainants are “Organisations” as defined in the PCM RP, the Complaint is 

only eligible for Compliance Review (refer to paragraph 2 of the PCM RP). Accordingly, only 
paragraph 24(b) is applicable. The Eligibility Assessors consider that the conditions in this 
paragraph have been met, namely that the Complaint was filed within the prescribed 
timeframes and relates to a Relevant EBRD Policy – the ESP. 

 
26. In regards to paragraph 25, the Eligibility Assessors have taken note of the information 

provided: 
 

• The Complainants have requested a Compliance Review to address the issues raised in 
the Complaint. 

 
• The Complainants have indicated the outcomes sought as a result of use of the PCM 

process.  
 
At the policy level, Complainants hope that PCM review would result in: 
 

- clarification on project E&S categorisation; 
- clarification on the EBRD’s commitment to rule of law, to apply its Policy and 

promote EU law to all projects, particularly questionable in cases when its client 
circumvents the national requirements derived from those; 

- development of guidance on the implementation of ESP in corporate level 
finance projects in line with Article 53 of the Policy. 

 
At the project level, Complainants hope to achieve: 
 



 

8 

- EPS decarbonisation plan by 2050; 
- a revision of the EIAs (ESIAs) for all the new or expanding mining fields, such as 

the Radljevo field and E field in the Kolubara basin, and auxiliary mining 
operations, for example traffic routes or river diversions etc.; 

- ESIA and cumulative impact assessment for the Drmno mine expansion, 
including on living conditions in the Drmno mine area and the need for 
resettlement; 

- stakeholder engagement on the Drmno mine expansion, consultations on 
resettlement, RAP development in a participatory manner; 

- revision of the EIA for Kostolac B3: alternative solutions other than coal, 2017 
LCP BREF standards including emissions to air, water, and soil; social impact 
assessment, health impact assessment; 

- quarterly environmental monitoring in all areas of operation, with regards to air, 
water and soil factors and proactive public disclosure of monitoring results, for 
example on a dedicated section of EPS’s website. 

 
• The Complainants have submitted copies of their correspondence with the Bank and 

other relevant documents related to their Complaint.  
 
• The Complainants have indicated in their Complaint details of a Relevant EBRD Policy: 

 
We believe that the ESP2014 should apply to the EPS Restructuring project regardless of 
the nature of the investment. This is supported by:  
 

- Article 1 of the Policy, which commits the bank to “promoting ‘environmentally 
sound and sustainable development’ in the full range of its investment and 
technical cooperation activities”;  
- Article 3 stating that: “This Policy outlines how the Bank will address the 
environmental and social impacts of its projects by … mainstreaming 
environmental and social sustainability considerations into all its activities. 
- Article 4 stating that: “All projects financed by the EBRD shall be structured to 
meet the requirements of this Policy”;  
- Article 7: “The EBRD, as a signatory to the European Principles for the 
Environment, is committed to promoting the adoption of EU environmental 
principles, practices and substantive standards by EBRD-financed projects, 
where these can be applied at the project level, regardless of their geographical 
location. When host country regulations differ from EU substantive environmental 
standards, projects will be expected to meet whichever is more stringent.”  
- Article 8: “The EBRD recognises the ratification of international environmental 
and social agreements, treaties and conventions by its countries of operations. 
Within its mandate, the EBRD will seek to structure the projects it finances so 
that they are guided by the relevant principles and substantive requirements of 
international law. The EBRD will not knowingly finance projects that would 
contravene country obligations under relevant international treaties and 
agreements, as identified during project appraisal.” 
- Article 13 of the Policy states: “The EBRD recognises the importance of 
addressing both the causes and the consequences of climate change in its 
countries of operations. The EBRD will engage, whenever appropriate, in 
innovative investments and technical assistance to support no/low-carbon 
investments and climate-change mitigation and adaptation opportunities, as well 
as identify opportunities to reduce emissions in EBRD-supported projects. The 
EBRD will also support its clients in developing adaptation measures that 
promote climate-resilient investments.” 
- Article 23 of 2014 ESP: “the significance of its potential adverse future 
environmental and social impacts” and “the nature and level of environmental 
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and social investigations, information disclosure and stakeholder engagement 
required.” 
- Article 24: “A project is categorised A when it could result in potentially 
significant adverse future environmental and/or social impacts which, at the time 
of categorisation, cannot readily be identified or assessed, and which, therefore, 
require a formalised and participatory environmental and social impact 
assessment process.” 
- Article 25: “potential adverse future environmental and/or social impacts are 
typically site-specific, and/or readily identified and addressed through mitigation 
measures” 
- Article 30: “The EBRD’s environmental and social appraisal includes 
consideration of three key elements: (I) the environmental and social impacts 
and issues associated with the project; (ii) the capacity and commitment of the 
client to implement the project in accordance with the relevant PRs; and (iii) to 
the extent appropriate, the facilities and activities that are associated with the 
project, but are not financed by the EBRD. The scope of the EBRD’s 
environmental and social appraisal will be defined on a case-by-case basis, and 
may also review potential risks and liabilities associated with assets pledged as 
security.” (Emphasis added) 
- Article 32: “the environmental and social footprint are largely indeterminate” 
and “[t]he Bank will therefore (i) assess the investment based on the risks and 
impacts inherent to the particular sector and the context of the business activity.“ 
- Article 34 of the Policy states: “The EBRD’s appraisal requires the clients to 
identify stakeholders potentially affected by and/or interested in the projects, 
disclose sufficient information about the impacts and issues arising from the 
projects and consult with stakeholders in a meaningful and culturally appropriate 
manner. In particular, the EBRD requires its clients to engage with relevant 
stakeholders, in proportion to the potential impacts associated with the project 
and level of concern. Such stakeholder engagement should be carried out 
bearing in mind the spirit and principles of the [Aarhus and Espoo Conventions 
…].” 
- Article 36 of the Policy the EBRD commits to help clients and/or their projects to 
meet the Performance Requirements (PRs), specifying that “[d]irect investment 
projects must meet PRs 1 to 8 and 10; [… as] compliance with relevant national 
law is an integral part of all PRs.” 
- Article 37: “Projects involving new facilities or business activities will be 
designed to meet the PRs from the outset. If a project involves existing facilities 
or activities that do not meet the PRs at the time of Board approval, the client will 
be required to adopt measures satisfactory to the EBRD, that are technically and 
financially feasible and cost-effective to achieve compliance of these facilities or 
activities with the PRs within a time frame acceptable to the EBRD. In addition, 
the EBRD will work with its clients to manage environmental and social risks 
consistent with the PRs in their other operations that are associated with but not 
part of the project.” 
- Article 38 “Where the project involves general corporate finance, working capital 
or equity financing for a multi-site company, the client will be required to develop 
measures at the corporate level (as opposed to the project-specific level) to meet 
the PRs over a reasonable time period.” 
- Article 42 of the Policy states: “The EBRD’s financing agreements with clients in 
respect of a project will include specific provisions reflecting the EBRD’s 
environmental and social requirements. These include compliance with all 
applicable PRs, as well as provisions for environmental and social reporting, 
stakeholder engagement and monitoring….” 
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27. Pursuant to paragraph 28 of the PCM RP, the Eligibility Assessors have found that the 
Complaint was not filed fraudulently or for a frivolous purpose and its primary purpose is not 
to seek competitive advantage through the disclosure of information or through delaying the 
Project. The Eligibility Assessors have also found that the issues raised in the Complaint do 
not trigger third party obligations.  

 
28. A key matter for this analysis concerns the criteria set out in paragraph 27 of the PCM RP, 

and in particular part (a), which highlights the nexus between the allegations raised in the 
Complaint and the question of Bank responsibility under the Policy.  

 
29. The Complaint raises a range of concerns, both ‘EBRD policy violations’ and ‘EPS 

noncompliance with EBRD ESP2014 and PRs’. To clarify, a Compliance Review examines the 
EBRD’s compliance with its own policies, including the ESP, and does not directly query a 
client’s compliance with the ESP. Those issues raised in the Complaint that directly question 
the Client’s compliance fall outside PCM’s mandate.  

 
30. In regards to EBRD compliance, a suitable point of departure is the assertion by the 

Complainants that, connected with the EPS Restructuring Project, the ESP applies to the 
whole of the facilities and operations of the Client, with the implication that the Bank would 
be responsible for ensuring that EPS appropriately assessed and addressed environmental 
and social impacts across such facilities and operations. The Bank, in turn, maintains that, in 
line with the definition of project in the ESP, only the provisions relating to general corporate 
finance have application, as none of the loan proceeds were intended to finance those EPS 
facilities and operations alleged to be the source of environmental and social harm.5  

  
31. The Eligibility Assessors are mindful of the Complainants’ argument that EBRD financing 

under the EPS Restructuring Project enabled the Client to continue its activities under its long 
term capital expenditure program. While it is undoubtedly the case that the loan enabled EPS 
to carry on planned activities by helping to address the financing of expensive debt, there is 
no information available that EPS altered or scaled up their operational plans as a result of 
the loan. Had the case been otherwise, the Bank’s assertion that the proceeds were solely 
used for this purpose may have been called into doubt, with the potential implication that the 
Bank had a responsibility to ensure that impacts stemming from such activities were 
appropriately assessed and mitigated. 

 
32. Yet, while the Complainants’ line of reasoning about the broader application of the ESP to the 

activities of EPS may be compelling, the ESP contains provisions in regards to general 
corporate finance. As a matter of interpretation, the application of the Policy would be limited 
in such instances.  

 
33. Indeed, it would be consistent with the intent of the ESP to accept that the key provisions 

applicable are those specific to corporate level finance, as in the case of the EPS 
Restructuring Project. In particular, under paragraph 32, the Bank is required (i) assess the 
investment based on the risks and impacts inherent to the particular sector and the context 
of the business activity, and (ii) assess the client’s capacity to implement the project in 
accordance with the PRs. Further, in paragraph 38:  

 
The client will be required to develop measures at the corporate level (as opposed to 
the project-specific level) to meet the PRs over a reasonable time period. / In the 
case of proceeds that are not directed at specific physical assets, the requirements of 
paragraph 32 above will apply.  

                                                 
5 A project is defined in the ESP as the "defined set of business activities for which EBRD financing is 
sought by a client, or where EBRD financing has already been committed, the set of business activities 
defined in the financing agreements, and as approved by the EBRD Board of Directors or other decision-
making body." 
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34. Further reference to general corporate finance is contained in paragraph 14 of Performance 

Requirement 1:  
ESD conducted: client’s current ESMS and past and current performance will be assessed 
against the applicable PRs and an ESAP will be developed and implemented at the corporate 
level (as opposed to site-specific level). The assessment will assess 3 criteria. The exact 
scope will be determined on a case-by-case basis. [Cite in full / reference acronyms] 
 

In cases where clients with multi-site operations are seeking general corporate 
finance, working capital or equity financing, the assessment outlined in paragraphs 
7 to 12 may not be appropriate. In such cases, the client’s current ESMS and past 
and current performance will be assessed against the applicable PRs and an ESAP 
will be developed and implemented at the corporate level (as opposed to site-
specific level). 
 
The corporate level assessment will: 
• assess the client’s ability to manage and address all relevant social and 
environmental impacts and issues associated with its operations and facilities 
against the requirements described in the PRs 
• assess the client’s compliance record with applicable environmental and social 
regulatory requirements applicable in the jurisdictions in which the project operates 
• identify the client’s main stakeholder groups and current stakeholder engagement 
activities. 
 
The exact scope of the corporate assessment will be determined on a case-by-case 
basis. 

 
35. Examined together, these provisions set out criteria for corporate level project appraisal as 

well as mitigation through an ESAP where issues are identified. From the perspective of the 
Eligibility Assessors, despite the creation of normative obligations in these provisions, the 
requirements expressed remain vague and open to significant interpretation. Presumably, 
this enables a flexible approach, however in the absence of a clear articulation there remains 
the risk that the obligations expressed could be so ambiguous as to be rendered 
meaningless. In other words, the spirit and intention of the ESP must still be respected by the 
imposition of reasonable obligations on the part of the Bank (e.g. for conducting adequate 
due diligence and ensuring the development of an adequate ESAP). Clarity would also be 
essential for the Bank to be able to assess whether the client has met the expected standard 
over time. 

 
36. Indeed, the provisions on general corporate finance in the ESP raise a number of questions – 

for example: 
 

• What are the relevant criteria to be included in the risk assessment? Does any risk 
assessment need to take into consideration facilities/operations that may have 
significant environmental and social impacts?  

 
• Must the scope of improvement be specified? For example, should all operations and 

facilities meet the PRs over time? Which PRs and on what basis is this determination 
made? 

 
• What should comprise the content of a corporate ESAP? What is its purpose and scope, 

in light of best practice? What is reasonable for it to try and achieve, and on what basis is 
that determined?  

 
• Should the “reasonable time period” for the client to meet the PRs be made specific? 
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• How is client performance measured in terms of its effectiveness?  

   
37. Notably, the Complaint states: “EBRD has provided technical cooperation to EPS and has put 

great effort into monitoring and helping EPS develop a strategic approach to managing 
environmental and social issues….however these improvements have not achieved full 
implementation by EPS of the EBRD’s E&S standards.” While the question of EPS compliance 
is not within PCM’s competence, in the absence of greater clarity on what should be 
considered reasonable limits on environmental and social due diligence, mitigation and 
monitoring imposed by the ESP provisions on corporate level finance, both the Bank and the 
Client remain vulnerable to stakeholder assertions that any progress to date in improving 
project-level impacts remains inadequate. 
 

38. Indeed, while only the general corporate finance provisions of the ESP apply to the EPS 
Restructuring Project, it must be presumed that the Bank would be aiming through the risk 
assessment and ESAP to affect environmental and social progress at the project level; 
otherwise, there could be no purpose behind the applicable ESP provisions. An indirect link 
between the project-level issues raised by the Complainants and Bank’s obligations under 
the Policy in so far as they seek change at the project level is seen in this way. At the same 
time, the specific obligations of the Bank are limited to those as captured in the general 
corporate finance provisions (specifically in relation to the discharging of responsibilities 
regarding environmental and social due diligence as well as the adoption of appropriate 
measures to address the gaps identified). Accordingly, the paragraph 27(a) of the PCM RP is 
satisfied. 

 
39. Further, the Eligibility Assessors consider that the Complaint raises more than a minor 

technical violation of the ESP. 
 

V. CONCLUSION 
 
40. Based on this reasoning, the Eligibility Assessors have determined that the Complaint is 

eligible for a Compliance Review, in accordance with the Terms of Reference set out below.  
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COMPLAINT No: 2018/05 EPS Restructuring 

TERMS OF REFERENCE FOR A COMPLIANCE REVIEW 
 
Application 
 
1. These Terms of Reference apply to any inquiry, action or review process undertaken as part 

of the Compliance Review, with a view toward determining, as per PCM RP 41 if (and if so, 
how and why) any EBRD action, or failure to act, in respect of the Project has resulted in non-
compliance with a Relevant EBRD Policy, in the present case, the EBRD’s 2014 
Environmental and Social Policy. If it is determined that there has been non-compliance, the 
Compliance Review will recommend remedial changes in accordance with PCM RP 44.  

 
2. Activities carried out as part of the Compliance Review, and subject to these Terms of 

Reference, are subject to modifications, which the Compliance Review Expert and the PCM 
Officer may, at any time, expressly agree upon, except any modification that may prejudice 
the interests of any Relevant Party or is inconsistent with accepted review practice. 

 
Compliance Review Expert  
 
3. In accordance with PCM RP 40 the PCM Officer will appoint a PCM Expert who was not the 

Eligibility Assessor, to act as the Compliance Review Expert and to conduct the Compliance 
Review.   

 
4. The Compliance Review Expert shall conduct the Compliance Review in a neutral, 

independent and impartial manner and will be guided by principles of objectivity and 
fairness giving consideration to, inter alia, the rights and obligations of the Relevant Parties, 
the general circumstances surrounding the Complaint and due respect for EBRD staff. 

 
Time Frame  
 
5. The Compliance Review will commence as soon as possible following the posting of the 

Eligibility Assessment Report containing these Terms of Reference in the PCM Register on 
the EBRD website.  

 
6. Every effort shall be made to ensure that the Compliance Review is conducted as 

expeditiously as circumstances permit, and it is intended that the Compliance Review shall 
be concluded within 60 Business Days of its commencement. At the request of the 
Compliance Review Expert, the PCM Officer may extend this time period for as long as 
necessary to ensure full and proper conduct of the Compliance Review. Any such extension 
shall be promptly notified to all Relevant Parties. 

 
Scope of Compliance Review 
 
7. Based on the issues raised in the Complaint, the Compliance Review Expert will examine 

core compliance issues (such issues being limited to matters raised in the Complaint), 
particularly: 

 
a. Did the EBRD adequately assess the investment based on the relevant ESP 

requirements, in particular paragraph 32?  
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i. In particular, was the assessment based on the risks and impacts inherent to the 
particular sector and the context of the business activities? 

ii. Were project related issues, including any previous engagement with external 
stakeholders with regard to EPS, considered in the risk and impact assessment? 

iii. Were objective risk and impact criteria identified and used?  
 

b. Did the EBRD adequately assess the Client’s corporate capacity, and past and current 
performance to implement the PRs, and in light of the assessment criteria as outlined in 
paragraph 14 of PR 1? 

 

i. Was relevant criteria identified and used to assess Client capacity, performance 
and compliance at the corporate level? 

ii. Was relevant information regarding the longstanding relationship between the 
Bank and the Company in including past and current performance (e.g. including 
previous PCM compliance reviews or audits completed at the time of the due 
diligence) taken into account?  

 
c. Did the EBRD ensure the adequacy of the ESAP to address environmental and social 

gaps with the PRs?  
 

i. Did the ESAP adequately reflect the findings of the risk and impact assessment as 
well as the Client capacity assessment? 

ii. Did the ESAP specify what EPS was required to do to meet the PRs? For example, 
did the Client and the Bank agree on clearly measurable indicators (e.g. to 
determine if developed management systems were effective) at the corporate level 
to meet the applicable PRs over a specified time period?  

iii. Was sufficient clarification provided regarding the aspects of the Client’s 
operations and facilities should meet the PRs over time? Was ‘reasonable time 
period’ specified? 

 
Procedure: Conduct of the Review 
 
8. The Compliance Review Expert may conduct the Compliance Review process in such a 

manner as he/she considers appropriate, taking into account the PCM Rules of Procedure, 
the concerns expressed in the Complaint and the general circumstances of the Complaint. 

 
9. Specifically, the Compliance Review Expert may: 
 

a) Review the Complaint to frame the compliance issues to be included in the Compliance 
Review; 

b) Review all documentation relevant to the Complaint;  
c) Consult with EBRD staff involved in the Project, including personnel from the Bank’s 

Environment and Sustainability Department, the Project Team, and the relevant EBRD 
Resident Office;  
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d) Solicit additional oral or written information from, or hold meetings with, the 
Complainants, any other Relevant Party and, further, any interested person or party as 
may be appropriate for the conduct of the Compliance Review;  

e) Identify any appropriate remedial changes in accordance with PCM RP 41, subject to 
consideration of any restrictions or arrangements already committed to by the Bank or 
any other Relevant Party in existing Project-related agreements; and  

f) Take any other action as may be required to complete the Compliance Review within the 
required time frame and in consultation with the PCM Officer, as appropriate.  

 
Procedure: General 
 
10. The Compliance Review Expert shall enjoy, subject to the provision of reasonable notice, full 

and unrestricted access to relevant Bank staff and files, and Bank staff shall be required to 
cooperate fully with the Compliance Review Expert in carrying out the Compliance Review.  

 
11. In conducting the Compliance Review, the Compliance Review Expert shall take care to 

minimize any disruption to the daily operations of all involved parties, including relevant 
Bank staff.  

 
12. Generally, all Relevant Parties shall cooperate in good faith with the Compliance Review 

Expert to enable the Compliance Review to be carried out and concluded as expeditiously as 
possible and, in particular, endeavour to comply with requests from the Compliance Review 
Expert for obtaining access to sites, submission of written materials, provision of information 
and attendance at meetings. The Compliance Review Expert will advise the PCM Officer of 
situations where the actions or lack of action by any Relevant Party hinders or delays the 
conduct of the Compliance Review.  

 
13. Access to, and use and disclosure of, any information gathered by the Compliance Review 

Expert during the Compliance Review process shall be subject to the Bank’s Public 
Information Policy and any other applicable requirements to maintain sensitive commercial 
and/or other information confidential. The Compliance Review Expert may not release a 
document, or information based thereon, which has been provided on a confidential basis 
without the express written consent of the party who owns such document.  

 
Compliance Review Report 
 
14. In accordance with PCM RP 42, the Compliance Review Expert shall prepare a Report. The 

Report may include a summary of the facts and allegations in the Complaint, and the steps 
taken to conduct the Compliance Review. The Relevant Parties shall be provided an 
opportunity to comment on the draft Report, and the Compliance Review Expert shall 
consider the comments of the Relevant Parties when finalizing the Report. In addition, in 
cases of non-compliance, the Report shall include recommendations according to PCM RP 
44.  

 
15. The recommendations and findings of the Compliance Review Report shall be based only on 

the circumstances relevant to the present Complaint and shall be strictly impartial.  
 

16. Prior to submitting the Compliance Review Report to the Relevant Parties and to the Board 
in accordance with PCM RP 43, or sending the draft Compliance Review Report to the 
Bank’s Management and the Complainants in accordance with PCM RP 45, the PCM Officer 
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will verify that there are no restrictions on the disclosure of information contained within the 
Report, and will consult with the Relevant Parties regarding the accuracy of the factual 
information contained therein.  

 
Exclusion of Liability  
 
17. Without prejudice to the privileges and immunities enjoyed by PCM Experts, the Compliance 

Review Expert shall not be liable to any party for any act or omission in connection with any 
Compliance Review activities undertaken pursuant to these Terms of Reference.  
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ANNEX 1: COMPLAINT 
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ANNEX 2: BANK MANAGEMENT RESPONSE 
 
EBRD Management appreciates the opportunity to comment on the complaint submitted by 
Bankwatch and CEKOR in relation to the EPS Restructuring Project. 

The Project  

This project involves the extension of a €200 million loan to Electorprivreda Srbje (EPS). The loan 
is fully disbursed and the proceeds have been used exclusively for balance sheet restructuring. 
The EPS Restructuring loan provided refinancing for expensive, short-term debt that EPS had 
entered into to finance the import of electricity necessitated by the disruption to domestic 
generating capacity. The project was initiated in response to the emergency situation created by 
devastating flooding that caused widespread damage in Serbia in 2014.  

As far as EBRD is aware, none of the proceeds of this loan or any other financing provided by 
EBRD under this project has been directed to Kostolac B3 power plant, the Kostolac 
desulphurisation unit or the Drmno, Radljevo or Field E mines. Bank staff have not appraised 
these projects against EBRD Performance Requirements and EBRD Management is thus not in a 
position to comment on the issues raised in relation to these facilities.  

Environmental and Social Due Diligence  

The PCM Rules of Procedure define “project” as “a Bank-financed activity for which a project 
summary document is prepared”.  The 2014 Environmental and Social Policy and Performance 
Requirement 1 define “project” as “the set of business activities defined in the financing 
agreements, and as approved by the Board of Directors”.  Performance Requirement 1, 
paragraph 4, expressly states that “this PR applies to all projects directly financed by the EBRD”.  
The definition of the Project and the use of proceeds fall within the scope described in 
paragraphs 32 and 38 of the 2014 Environmental and Social Policy and paragraph 14 of 
Performance Requirement 1. The client has “multi-site operations” and sought “general 
corporate finance”. As a result, due diligence was carried out in accordance with the provisions of 
these sections of the policy. Independent consultants were engaged to carry out a corporate 
environmental and social appraisal. The loan was subsequently conditioned on the adoption of 
an extensive Environmental and Social Action Plan (ESAP).  This ESAP is intended to help EPS 
update its environmental, social and HR management systems in line with EBRD Performance 
Requirements and good industry practice. EBRD has been monitoring EPS’ progress with 
implementing the ESAP. The majority of items have been completed. Some remaining items 
relating to the establishment of centralised EHS management functions are awaiting decisions 
on the new corporate structure for the EPS group. 

As noted in the complaint, EBRD has also mobilised Technical Cooperation (TC) funding to 
leverage changes in parallel with the loan financing comprising a component to support 
corporate environmental and social due diligence and a component to support corporate 
governance reform.  Most relevant for this complaint is the initiative to improve EPS’ approach to 
Stakeholder Engagement. EBRD has provided €130,000 to fund consultancy support for this 
work. It is ongoing but has already produced meaningful results, including: 

• Updating of corporate and facility level Stakeholder Engagement Plans;  
• Appointment and training of facility level Stakeholder Engagement offices; 
• Facilitated workshops for EPS management, CSOs and other stakeholders on 

environmental and social aspects; 
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• Training on resettlement for staff at EPS’ two mining basins. 
This is a demonstration of the positive impact that EBRD can have through its engagement at the 
corporate level and EBRD Management holds this approach is fully in line with spirit and intent of 
the 2014 Environmental and Social Policy. It is not a requirement of the Policy that EBRD 
Performance Requirements must apply to the entirety of the activities of clients in receipt of 
corporate finance. Rather the aim is, by focusing on change at the corporate level, that 
improvements in management systems will, over time, lead to more widespread improvements in 
environmental and social performance.   

Alleged Policy Violations 

a) Application of the 2014 Environmental and Social Policy to all EPS projects 
EBRD Management confirms that the 2014 Environmental and Social Policy applies to this 
project without derogations.  This alleged violation derives from a mischaracterisation of the 
definition of the project, which entails only the provision of a corporate loan for balance sheet 
restructuring. EBRD has sought to improve the long-term sustainability of EPS activities through 
the provision of targeted Technical Cooperation and by providing advice and support in 
implementing the ESAP.  

b) EBRD commitments to the rule of law, compliance with national regulation, good 
international practice, EU and international law 

EBRD Management deems that the specific use of proceeds for this project is compliant with the 
applicable requirements of the Environmental and Social Policy. EBRD has repeatedly 
acknowledged the wider challenges faced by EPS in bringing the entirety of its operations in to 
line with national and EU requirements.  The Project Summary Document for this project sates 
that “EPS is faced with a number of on-going environmental and social challenges resulting from 
a legacy of under-investment, outdated plant and inadequate resources”. EBRD Management 
trusts that it is important to support Client’s continuous improvements in environmental and 
social sustainability performance in line with relevant laws and good international practice.  
EBRD has worked with EPS to help the company address these challenges, including, as the 
complaint notes, asking the company to carry our regular audits of all of its facilities and 
developing the Environment Action Plan for 2016-2025. This is EPS’s own plan intended to bring 
the company into compliance with national and EU requirements. Its scope and ambition extends 
beyond the boundaries of EBRD’s financing.  
  
c) EBRD’s commitment to low-carbon transition 
The question of decarbonisation of energy sector in Serbia is an important one and is an issue 
that the Bank has raised with EPS and the Serbian authorities. We have encouraged EPS to 
develop plans to decommission older, inefficient power plants and are financing upgrades to 
existing renewable energy capacity under a separate loan. The ESAP for the Restructuring loan 
requires EPS to “Establish a responsible person or related team on the corporate level for the 
preparation of all relevant documentation for calculation and monitoring of future CO2 emissions 
with regard to the upcoming CO2 emission trading requirements by 2021, and to identify 
opportunities to increase energy efficiency in generation”. The company must also “Establish 
adequate milestones for CO2 monitoring” and “Define targets for the improvement of energy 
efficiency and annually review implemented improvement measures”. 

The EPS Restructuring Project did not breach Article 13 of the Environmental and Social Policy.  
As noted in the complaint, EBRD is working with other actors in the Serbian energy market and 
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has financed the development of two of the first large-scale wind farms in the country. Serbia has 
one of the most carbo- intensive electricity systems of any country. Changing that will require 
extensive investment over several decades. EBRD fully intends to do what it can to help Serbia 
move to a lower-carbon trajectory and “fostering energy efficiency, enhancing renewable energy, 
and promoting sustainable practices” is one of the three priorities identified in the Bank’s latest 
Serbia country strategy. While this work is an important part of EBRD’s activities in Serbia, EBRD 
Management does not believe it relates directly to provisions of the Environmental and Social 
Policy.  

d) Incorrect categorisation 
This loan has not been used to finance any activities that would require a comprehensive ESIA. 
As such, EBRD Management maintains that categorising the project ‘B’ was appropriate.  This 
categorisation was confirmed by the independent consultants who carried out the environmental 
and social appraisal. 

e) Limited E&S appraisal  
Prior to approving the loan EBRD required an extensive environmental and social appraisal of 
EPS. This was carried out by independent consultants and included visits to a number of EPS 
facilities and interviews with stakeholders, including CEKOR. In carrying out the appraisal, the 
consultants’ activities included: 
• A review including following documents: 

o The “Green Book” of the Electrical Power Industry of Serbia (2009) – EPS’s 
environmental strategy until 2017 

o The “White Book” of the Electrical Power Industry of Serbia (2011) – EPS’s strategy at 
reducing the impact of heat and power generation on climate change until 2020 

o Environmental audit on Locations and facilities of the Public Enterprise “Electric 
Power Industry of Serbia” (2011) – A study commissioned by EPS and conducted by 
Tekon and Dekonta 

o Improvement of efficiency and productivity of JP EPS (2015) - A report commissioned 
by EPS and conducted by The Boston Consulting Group (BCG) 

o Electric Power Industry of Serbia 2013 Environmental Report 
 
• Site visits to EPS Headquarters and EPS subsidiaries 

o Interviews with EPS Management at Headquarters on 1 June, 2015 
o Site visits to Kolubara (2 June, 2015) and Kostolac (3 June, 2015) 
o Interviews with 12 affected households and two NGO’s (CEKOR – Centre for Ecology 

and Sustainable Development, and local one from Lazarevac Serbian Centre for 
Ecology) 

o Three interviews were performed on 18 June 2015 with households’ representatives 
of the village of Vreoci and one interview with a resident of the Baroševac village. 
Both villages are located in the proximity of the Kolubara open cast mine, within the 
Lazarevac municipality.  

o Eight interviews with households’ representatives of the resettlement area Rasadnik, 
also situated in the Lazarevac municipality were conducted on 13 July 2015. 

 
The results of this appraisal are summarised in the Non-Technical Summary (NTS) that was 
published as part of the Project Summary Document.  EBRD Management is satisfied that this 
work constitutes an appropriate appraisal of facilities and activities associated with the project 
but not financed by EBRD. 
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f) Limited improvements in EPS corporate culture with regards to transparency and stakeholder 

engagement, failure of client to comply with PR10 
As noted above, the Bank has provided extensive funding for Technical Cooperation intended 
specifically to improve transparency and stakeholder engagement. EPS has been proactive in 
cooperating with this initiative and EBRD understands that it is producing tangible improvements 
in the company’s approach to engaging with its stakeholders.  

g) Application of the PRs 
The essence of this complaint relates to how EBRD approaches environmental and social due 
diligence for transactions that involve corporate finance.  The complainants are “seeking clarity 
on the application of the bank’s environmental and social standards in corporate level finance”, 
which goes beyond the question of compliance for this transaction. The complaint notes that it is 
“timely in view of the ongoing revision of the ESP2014”. EBRD Management agrees with this 
point but believes the Environmental and Social Policy revision process is a more effective 
mechanism for input and discussions on these wider issues. The upcoming policy revision 
consultation process is, in the view of EBRD Management, more likely to produce timely and 
actionable recommendations that can be considered for the next version of EBRD’s 
environmental and social policy. In this context, EBRD Management notes the PCM is not about 
the adequacy and suitability of EBRD policies, it will consider the points raised in this complaint 
and would welcome a meeting with Bankwatch and CEKOR to discuss their suggestions for 
changes to the Policy and Performance Requirements.  

Conclusion 

EBRD Management confirms that the EPS Restructuring Project has been structured to comply 
with the requirements of the 2014 Environmental and Social Policy. EBRD Management does not 
believe that the complainants have identified harm resulting from alleged non-compliances by 
EBRD of the 2014 Environmental and Social Policy and EBRD Performance Requirements in 
respect of the EPS Restructuring Project.  

Management further notes that the specific outcomes and remedial measures that the 
complainants expect closer monitoring and would like EBRD to agree with the client (see 
Executive Summary, p. 2) do not relate to the EPS Restructuring Project.  
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ANNEX 3: CLIENT RESPONSE 
 
4.1 Desulphurization for Kostolac B1-2 
 
Environmental Impact Assessment for TPP “Kostolac B” flue gas desulphurization project was 
defended in 2010. Additionally, in 2015, it was updated in terms of verifying better solutions for 
desulphurization system in order to reduce SOx emission from 400 mg/Nm3 to 200 mg/Nm3.  
This further means that the Environmental Impact Assessment or desulphurization was approved 
in 2010, and that the updated Assessment verified modifications aimed to improvement of 
desulphurization system performances.   
Furthermore, after pre-works had been finished, chimney construction continued and the 
construction permission was obtained.  
After putting the Desulphurization System into operation, for measuring its performances, it was 
found that the SOx emission was about 70 mg/Nm3 in B1 and about 160 mg/Nm3 in B2, and 
dust emission was about 10 mg/Nm3 in B1 and about 30 mg/Nm3 in B2. The measuring implies 
that the Desulphurization System fulfilled its purpose and that the emissions are much less than 
designed. Therefore, the environmental impact is significantly reduced as well, which was the 
essence of constructing such plant.    
 
 
4.2 Protective belts around opencast mines 
 
Quotes from the document which NGO refers to, the Strategic Environmental Impact Assessment 
of the General Development Plan for Vreoci settlement which also encompasses CM (Cadastral 
Municipality) Veliki Crljeni (Clause 1.1) and Clause 3.5.2 defines Measures and guidelines for 
environmental protection and sustainable development, Subclause 2 – Rules for preservation of 
receptors from negative impacts – protective distances: 

- simultaneously with the planned extension of mine pits, protective greenery belt 
should be created, with minimum width of 200 m which will attenuate negative 
impacts (noise, vibrations, air pollution) of mines onto residential, commercial and 
public facilities; 

 
With creating conditions for execution of measures proposed in the Strategic Environmental 
Impact Assessment, for protection against negative impacts of exploitation, PE EPS and its 
branch MB “Kolubara”, immediately started with building a wind protection embankment along 
the complete line of the exploitation field. The wind protection embankment is 2-2.5 m high. In 
the area of CM Veliki Crljeni, from Magnet gas station to the U-turn and the turn for OCM 
Tamnava West Field in its full length over the spatial width from the wind protection embankment 
to Ibar Highway, there are numerous planted woody plants with branched crowns several 
decades old which largely prevent expansion of suspended particles emission from OCM Veliki 
Crljeni towards CM Veliki Crljeni along the complete road length.      
 
The Design foresees filling OCM Veliki Crljeni depression, where coal exploitation was finished, 
with overburden from new opencast mines (OCM Field G and OCM Radijevo), followed by 
technical and biological reclamation which also implies a green belt creation. Moreover, the 
Design foresees re-designing of the existing wind protection embankment at OCM Veliki Crljeni, 
with increasing its width and height.  
It is planned to plant some extra woody plants which height would be approximately 2 m at the 
moment of planting along the aforementioned area wherever necessary, as well as to plant 
shrubs growing high which will, together with the existing ones, form a quality wind protection belt 
in a short time, aimed to attenuate or completely eliminate negative impacts of mining (noise, 
vibrations, air pollution) onto nearby facilities which belong to CM Veliki Crljeni.     
The branch MB “Kolubara” regularly performs measurements and analyses of air, water and soil 
quality at the site, and measures noise as well. It also executes all planned protective measures.   
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Further quotes from Clause 4.2- “Due to lack of proper protection zones around mine 
infrastructure, the opencast mine approaching Vreoci is jeopardising the local church by coming 
within 100 m of it, despite the fact that this church is of historical value and is not envisaged for 
resettlement.” 
 
ANSWER: The allegations that the church in Vreoci is not foreseen to be relocated are not true. 
The church in Vreoci is included in Detail Development Plan of Kusadak and it is foreseen to be 
resettled. Resettlement of Vreoci is done as per the agreed Resettlement Action Plan and it is in 
its final phase. 
 
 
4.3 Expansion of Drmno mine from 9 to 12 million tones 
 
ANSWER 

 
THERE IS NO ENVIRONMENTAL IMPACT ASSESSMENT FOR “EXPANSION“ OF DRMO MINE  
 
In 2013, Government of the Republic of Serbia decided that the Environmental Impact 
Assessment for increase of “Drmno” mine coal exploitation capacity from 9 to 12 million tons on 
an annual level was not necessary. Expansion of the opencast mine capacity does not modify the 
geometry of the opencast mine – more precisely, borders of the opencast mine will not be not 
changed at all, but in a certain period, dynamics of works will be changed, i.e. mine machines will 
operate more intensively, for which reason, among the others, a new ECS (excavator-conveyor-
spreader) system will be procured from the Chinese loan. Considering aforementioned, the 
Government of the Republic of Serbia decided that the Assessment is not necessary. 

 
“EXPANSION“ OF OCM DRMNO 

 
There will be neither extension nor expansion of the OCM “Drmno”, but instead, the exploitation 
will be continued within the borders from the Detail Design from 2009, for capacity of 9 million 
tons of coal per year. This means that there will not be any newly occupied areas, and height and 
method of disposal will not be changed. Coal excavation and the method of its exportation from 
the mine will remain unchanged. Every facility from the Detail Design is included in the Spatial 
Plan for the Special Purpose Areas, for which the Strategic Environmental Impact Assessment 
was prepared.   
  
Preparation of an additional mine design for closer definition of new precise production dynamics 
and for verification of locations for new landfills of ash ad gypsum for the third unit in TPP 
“Kostolac B” is ongoing. 
For this design, an Environmental Impact Assessment will be prepared in accordance with the 
competent Ministry finding regarding a scope and contents of the Assessment. 
 
 
UNSOLVED ISSUE RELATED TO RESETTLEMENT OF COMMUNITIES LOCATED IN THE AREA OF 
OCM “DRMNO”  
 
JP “Elektroprivreda Srbije” - TPP-OCM Kostolac Branch has been dealing with coal production at 
the opencast mine of Drmno for 32 years. All preliminary operations for mine opening, 
exploitation as well as land reclamation are done on the basis of general-technical and 
investment-technical document defined by law and prepared by independent institutions, on the 
basis of which all necessary permits and approvals have been obtained. 
 
A need to resettle the settlement of Drmno has not been set as requirement in any of numerous 
documents prepared for OCM Drmno or for the entire area of Kostolac coal basin. 
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In preparation of initial investment and mining documents, Investment Plan and Main Mining 
Design for opencast mine of Drmno, due to the open resistance of Drmno village residents, the 
mining works had to be projected in the manner to circumvent the village. That way, exploitation 
of huge amounts of coal under the village, which could have covered extremely high expense of 
Drmno village households’ resettlement, has been lost permanently. 
 
Expropriation of the land for the purpose of mining operations at the mine of Drmno is performed 
fully in compliance with the Law on Expropriation. During the phase of excavation of Drmno 
village territory covered by fields, the owners of the fields were paid damages for agricultural 
buildings located on their household plots, as substitution for not being able to continue to 
perform agricultural activity. Mining works at the opencast mine of Drmno mainly came out of the 
populated part of the village of Drmno. It is the space where technical and biological reclamation 
works are intensively performed. Upon reclamation completion, most of the population of Drmno 
village is expected to be included in economic, touristic, agricultural, recreational and other 
activities the development of which is planned on this area. 
 
 
4.4 EIA for Kostolac B3 
 
ANSWER: 
Ministry for Environmental Protection of the Republic of Serbia issued Decision on approval to 
the Environmental Impact Assessment Study related to the project for construction of new B3 
unit on location of Kostolac B thermal power plant. The Decision is filed under the number: 353-
02-00124/2017-16 dated 28.09.2017. 
 
You can find enclosed the Decision on approval (Serbian and English versions) containing all 
questions and answers received during the process of environmental impact assessment related 
to the project for construction of new B3 unit on location of Kostolac B thermal power plant.  
 
The subject Decision contains the questions under the item 4.4 of this document together with 
the answers. 
 
 
4.5 Investigations by the Espoo Convention Implementation Committee in connection with 

Kostolac B3 
 
ANSWER: 
In the Environmental Impact Assessment process related to the project for construction of new 
B3 unit on location of Kostolac B thermal power plant, JP “Elektroprivreda Srbije” was fully in 
compliance with the Law ratifying the Convention on Environmental Impact Assessment in 
Transboundary Context (Official Gazette of RS – International Agreements”, No. 102/2007) – 
ESPOO Convention.  
 
The process of environmental impact assessment in transboundary context under the article 32 
of the Law on Environmental Impact Assessment (Official Gazette of RS No. 135/04; 36/09, 
72/09) is performed by the Ministry for Environmental Protection of the Republic of Serbia.   
Public consultation related to the environmental impact assessment study related to the project 
for construction of new B3 unit on location of Kostolac B thermal power plant was hold in Oravica 
in Romania, on 31st August 2018. Upon implementation of environmental impact assessment 
process, the Ministry for Environmental Protection of the Republic of Serbia issued the Decision 
on approval to the study filed under the number: 353-02-00124/2017-16 dated 28.09.2017. 
 
 
4.6 Air quality and emissions monitoring in Kostolac 
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ANSWER: 
 
During 2006 – 2014 devices for continuous measuring of air pollutants emission (SO2, NOX, SO 
and particulate matter) were installed in the Branch TPP-OCM Kostolac on the units of TPP 
Kostolac B (SO2, NOX and particulate matter) and on the unit A2 of TPP Kostolac A, while 
continuous measuring (SO2, NOX, SO and particulate matter) has been conducted on the unit A1 
of TPP Kostolac A since 2017. In addition to the above main devices, data acquisition and 
processing equipment was installed, and additional devices for measurement of the following: 
humidity oxygen content (O2), as well as temperature, pressure and flue gases volume flow.  
 
Approval for the independent emission measuring from stationary sources was obtained for TPP 
Kostolac A1 during 2018, while the approvals for units A2, B1 and B2 are currently being 
obtained. 
Every year PE EPS prepares PE EPS Environmental Report, which also includes data on air 
pollutants emission from thermal power plants and this report is submitted to the Environmental 
Protection Agency and also to EBRD. 
PE EPS is reporting to the competent institutions about the relevant environmental protection 
parameters (emission, waste etc.), in accordance with the scope and deadlines defined by the 
law. 
 
 
4.7 State support to Kostolac B3 
 
ANSWER: 
Having in mind that the content of the provisions of the Energy Community Treaty regulating the 
state aid issue i.e. the control of awarding the state aid, nor the intention of EU regulator to 
protect the free competition i.e. cross-border trading is not questioned, the text below includes a 
brief overview of the most relevant moments regarding Kostolac B3 Project. 
 
Kostolac B3 Project i.e. the respective Loan Agreements are an integral part of the 
implementation of the Agreement on Economic and Technical Cooperation in the Field of 
Infrastructure between the Government of the Republic of Serbia and the Government of the 
People's Republic of China dated 20 August 2009, concluded in Beijing with two annexes from 
2013 (ratified by the Law published in the Official Gazette of RS – International Agreements no. 
90/09, 9/13 and 13/13).  
 
The above international Agreement defined that the proposals and offers submitted by the 
competent state authorities, institutions and/or companies responsible for implementation of 
programs and projects and separate contracts foreseen by the agreement would be assessed 
from the aspect of competitiveness on the international market, especially in terms of prices, 
payment conditions, performance requirements and delivery, as well as the level and quality of 
the equipment and services, and the contracts will be concluded in accordance with the national 
laws of both countries. 
 
The above international agreement and General Contractual Agreement for implementation of 
the Package Project Thermal Power Plant Kostolac B, concluded on 22 July 2010 between Javno 
preduzeće “Elektroprivreda Srbije”, Belgrade and Termoelektrane i kopovi Kostolac, d.o.o, 
Kostolac (former JP EPS’ subsidiary, now JP EPS’ branch) on one side and China National 
Machinery & Equipment Import & Export Corporation, now China Machinery Engineering 
Corporation, Beijing, on the other side, regulate the framework relations of the parties for 
implementation of this Package Project, and on 20 November 2013 the same parties signed the 
Contract Agreement for the Phase II Kostolac B3 – Thermal Power Plant Construction Project, 
including the construction of the new third unit in TPP Kostolac B. 
 



 

61 

For the implementation of the entire Package Project (Phase I and II), the works from the Phase I, 
as well as construction of TPP Kostolac B3 from Phase II are planned to be financed from the 
loan provided by the Chinese party. In this regard, two loan agreements were concluded between 
the Government of the Republic of Serbia and Chinese Export-Import Bank, as the authorized 
bank defined by the Chinese party as follows: Loan Agreement for implementation of Phase I of 
the Project in the amount of USD 293,000,000.00 signed on 26 December 2011 and in the 
Republic of Serbia ratified by the Law ratifying that agreement published in the Official Gazette of 
RS – International Agreements no. 1/12 and Loan Agreement for Phase II of the Project in the 
amount of USD 608,260,000.00 signed on 17 December 2014 and in the Republic of Serbia 
ratified by the Law ratifying that agreement published in the Official Gazette of RS – International 
Agreements no. 2/15. 
 
Both Credit Loan Agreements contained provisions stipulating that the End-User, that is, Javno 
preduzeće “Elektroprivreda Srbije” would have obligation to provide funds for the repayment of 
loans from its own funds, i.e. by these Agreements it was not foreseen that for the repayment of 
the loan are going to be used public budget funds of the Republic of Serbia. 
 
Pursuant to the aforementioned Loan Agreements, Javno preduzeće "Elektroprivreda Srbije ", 
Belgrade and the Republic of Serbia have signed On-Lending Agreements as follow:  
 
a) On-Lending Agreement from the Credit Loan Agreements for the Preferential Buyer for 
Phase I of the Package Project KOSTOLAC-B POWER PLANT PROJECTS between the Government 
of the Republic of Serbia, as the Borrower and the Export-Import Bank of China as the Lender, 
signed on 26 December, 2011. This On-Lending Agreement was signed on 28 May, 2012 
(Government of the RS No. 48-2527/2012-1 dated 31 May 2012 and PE EPS No. 1641/1-12 
dated 30 May 2012), and 
 
b) On-Lending Agreement from the Credit Loan Agreements for the Preferential Buyer for 
Phase I of the Package Project KOSTOLAC-B POWER PLANT PROJECTS between the Government 
of the Republic of Serbia, represented by the Ministry of Finance, as the Borrower and the Export-
Import Bank of China as the Lender, signed on 17 December 2014. This On-Lending Agreement 
was signed on 20 March 2015 (Government of the RS 05 No. 48-1642/2012-2 dated 23 March 
23, 2015, and PE EPS No. 876/8-15 dated 19 March 2015). 
 
According to both On-Lending Agreements, PE EPS shall remitted funds in advance (5 working 
days prior to maturity of payment obligations) to the Republic of Serbia in the amount of any due 
repayment of the loan, including interest and expenses, under the same conditions to which the 
Republic of Serbia has committed to the Lender, the Export-Import Bank of China. 
 
Moreover, according to the provisions of both On-Lending Agreements, PE EPS made the 
commitment on behalf of securing due fulfilment of obligations under these Agreements to laid 
promissory notes, without protest, with the appropriate letter of authorization, registered in the 
prescribed register kept by the National Bank of Serbia. 
 
Bearing in mind the aforementioned, we consider that the Republic of Serbia did not violate the 
provisions of the Treaty establishing the Energy Community since none of the actions involving 
the complex process for the implementation of the Project TPP Kostolac B has been undertaken 
with the aim of distorting competition in the electricity market, nor have the elements for their 
such effect in general, and in particular taking into account that the concluded agreement and 
contracts do not favour any single enterprise or resource.  
 
There are two basic reasons for considering the need to implement the Project TPP Kostolac B 
and to provide the conditions for sustainable financing of this project are. 
In the Republic of Serbia in the next few years it is planned to withdraw from the operation more 
thermal units of significant balance power due to the end of its exploitation life-cycle, and in 
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order to maintain energy stability there is a need to build the so-called replacement capacities, in 
fact, capacities that will maintain or at least approximately maintain the existing state of 
generation capacities in the Republic. Although the electricity market in the Republic of Serbia, 
including the creation of conditions for investments and funding in the construction of new 
production capacities, is still open to the Law on Energy from 2004, therefore, even before the 
obligations assumed by the Treaty establishing the Energy Community, this did not happen in 
practice to the extent necessary, in fact, there was no significant interest of investors in building 
of new capacities. 
Consequences of the global economic crisis in 2008, with promoting the generation from 
renewable energy sources and the change in the policies of financial institutions in this respect, 
made significantly vulnerable possibilities for the financing of capacities construction for the 
power generation on conventional fuels under economically acceptable conditions. Thus, the 
Republic of Serbia has been put in a position to provide, on the one hand, replacement 
capacities in order to preserve the state of generation capacities at the current level or at least 
about it, and on the other, to provide conditions for sustainable financing of the construction of 
these so-called replacement capacities. In addition, the provision of sustainable financing, 
considering the amount of required investments, was also necessary in order to adjust existing 
thermal capacities to the requirements and standards regarding emissions of harmful gases 
(greenhouse effect) and environmental protection (LCPD and IED), as known, also in accordance 
with the obligations undertaken precisely by the Treaty establishing the Energy Community. 
 
In that sense, sustainable funding was possible only under the specific programs of countries or 
international financial institutions appropriate to developing countries, or countries in transition. 
Such a program is, among other things, program offered by the Government of the People's 
Republic of China and implemented in accordance with the aforementioned Agreement on 
Economic and Technical Cooperation in the field of infrastructure from 2009 (with annexes from 
2013) and on the basis of which it was signed Loan Agreements in 2011 (2012) and 2014 
(2015) year. The concept of both Loan Agreements contained a model for the conclusion of the 
On-Lending Agreement, as indicated, according to which repayment of the loan, including interest 
and all related expenses, is fully taken from the funds of the JP EPS, and not from the budget of 
the Republic, i.e. from the public funds. 
 
Taking into account all the above, we consider that in this case the conditions for making loans 
for the implementation of this project are considered as state aid are not met, and we expect 
that such a conclusion will be taken up by the competent authority of the Energy Community. This 
arises primarily from the fact that public funds are not used for the repayment of the loan - the 
funds of the Republic of Serbia budget, and then that the construction of the TPP Kostolac B3 is 
planned as the replacement capacity, which does not have the conditions for the disturbance in 
the electricity market and then also that loans cannot be linked with the intention to privilege 
certain companies.  
 
 
4.8. Viminacium archaeological site by the Drmno mine  
 
ANSWER: 
Impact Assessment Study of the opencast mine for coal exploitation "Drmno" in Kostolac for the 
capacity of nine million tons annually on the environment from 2008. 
 
During the development of the project for which this Impact Assessment Study is being 
conducted, protection of immovable cultural goods and Viminacium archaeological site was 
taken into particular consideration in exploitation on OCM "Drmno". One of the key points in the 
design of further works at the site OCM "Drmno" is endeavour to preserve this historical 
immovable cultural good, of world importance, in the best possible condition. 
 
Bypassing Viminacium archaeological site, located along the western boundary of the mine, in 
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fact represents leaving the protective pillar i.e. a part of overburden and coal masses, in the 
western zone of the mine, closest to archaeological site that will not be excavated. In that way, a 
safe distance from the final contour of OCM "Drmno" is provided. 
 
In addition to the mentioned criteria, the existing significant plants, thermal power plants, the 
Viminacium archaeological site, settlements and the Danube River also had influence on 
limitation of the mine. 
  
The boundary of the mine on the west side was determined based on the position of the TPP 
"Kostolac B" and the Viminacium archaeological site. The western boundary of the mine on the 
terrain was laid by leaving a 150 m wide safety belt along these structures, and it extends 
parallel to the Viminacium border north to Dunavac, by a short part, to be later moved northwest 
to bypass the archaeological site and the direction of the north would be established again. 
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