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Acronyms and Abbreviations

AfDB
ADB
CEKOR

-
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-
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-
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Rules of Procedure approved by the EBRD Board of
Directors in May 2009. For the purpose of this Report, all
references to the PCM RPs are to the PCM RPs 2009, unless
specified otherwise.
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Note
This Compliance Review has been undertaken in compliance with Project Complaint Mechanism
(PCM) Rules of Procedure (RPs) 35-44, and in accordance with the Terms of Reference set out
in the Eligibility Assessment of the Complaint (Request No. 2013/02). The Compliance Review
Report is not intended to present an analysis of the full range of issues associated with
involuntary resettlement and compensation of households affected by the development and
expansion of the Tamnava West Coal Mine project. The Report focuses strictly on the issues
identified by the Eligibility Assessment, which the Report considers relevant to the Complaint
submitted to EBRD, and assesses that Complaint in the light of available information and
feedback from EBRD, Complainant, EPS, and public sources.
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Executive Summary
The Compliance Review of the Complaint regarding EPS Power II was undertaken in response to
Complaint No. 2013/02, registered with PCM on 2 August 2013. In accordance with PCM RP 32, the
Terms of Reference for a Compliance Review were prepared as part of the Eligibility Assessment, and
were followed in the conduct of the Compliance Review and the preparation of the Compliance Review
Report.
On 16 August 2013 a Complaint was submitted to the Project Complaint Mechanism (PCM) by Nataša
Dereg of the Serbian NGO CEKOR, representing Milan Simić (father) and Dragan Simić (son) of
Radljevo, Serbia, and seeking a Problem Solving Initiative and a Compliance Review.
On 23 August 2013, a Complaint was registered pursuant to PCM Rules of Procedure (RP) 10. An
independent PCM Expert was appointed as an Eligibility Assessor to conduct an Eligibility Assessment
jointly with the PCM Officer in accordance with PCM RP 17.
The Eligibility Assessors determined that the Complaint satisfied the requirements of PCM RP 19, 20, 21
and 23, and that none of the provisions of the PCM RP 24 were applicable to the current Complaint.
Therefore, the Complaint was found eligible for a Compliance Review. A Compliance Review Expert
was selected on 16 March 2015 to conduct the Review.
The Compliance Review examined the two alleged grounds of non-compliance identified in the
Eligibility Assessment Report:
1. Whether EBRD had failed to ensure the implementation of the requirements of the
1996 Environmental Policy on public consultation in respect to the Project.
2. Whether EBRD had failed to ensure the implementation of the requirements of the
1996 Environmental Policy regarding establishment of a grievance mechanism.
From a policy perspective, the two key documents (Relevant Policies) against which the compliance of
EBRD has to be measured are: (i) Environmental Policy, 1996; and (ii) Policy on Disclosure of
Information 1996. The supporting policy document is the World Bank’s OP 4.12 (2001 version) on
Involuntary Resettlement. From a procedural perspective, the main references are the Resettlement Plan
prepared for the Project, and the Environmental Procedures of EBRD.
Given the legal provisions of the 1995 Serbian Law on Expropriation, and detailed procedures in place
and followed by EPS under the Project, there appears to be no failing in compliance by EBRD with the
Policy requirements of disclosure and public consultations for the Project. Equally, having specified a
grievance mechanism in the Resettlement Plan that was available to affected persons and offered adequate
resolution of issues in accordance with the laws of the land, and was generally consistent with
international practices followed in the region, EBRD did comply with the provisions of the
Environmental Policy.
The Compliance Review concludes, pursuant to PCM RP 39, that on review of available information and
with due regard to the issues relevant to the Complaint, EBRD was in compliance with its policies,
practices and procedures at the time with respect to:
I.

The conduct of public and individual household consultations, consistent with the
requirements of the Environmental Policy 1996, Environmental Procedures 1996, the
5
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II.

provisions of the Environmental Impact Assessment prepared for the Project, and
practices of the Client/power utility, EPS; and
Adherence to the provisions of the Environmental Policy 1996, which required that
EBRD followed World Bank standards, that is, OP 4.12 Involuntary Resettlement,
which in turn required that a grievance mechanism be identified, in this case the
judicial and administrative system in Serbia.

In reaching its conclusion, the Compliance Review has drawn on documentation at EBRD, documentation
submitted by the Complainant, publicly available materials, discussions with EBRD (at EBRD
headquarters) and the Complainant (videoconference), and research into policies and practices prevailing
at other multilateral financial institutions at the time.
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I.

Introduction

1.
The Serbia EPS: Power II Project (the Project) 1 financed by the European Bank for
Reconstruction and Development (EBRD) consisted of a sovereign-guaranteed €60 million loan to
Electroprivreda Srbje (EPS), 2 the utility of the Republic of Serbia responsible for 95% of electricity
generation in the Federation of Yugoslavia. The Project, which was part of an overall loan of €150
million involving co-financing by the European Investment Bank, European Agency for Reconstruction,
and Swiss State Secretariat for Economic Affairs, was the second EBRD loan to EPS. The loan was
intended to support the restructuring and modernization of EPS and its active membership in the South
East Europe Regional Energy Market. The investment proceeds would finance power system control and
communications upgrades required to restore links with the Western European transmission system as
well as to increase efficiency of power supply and reduce losses, modernization and stabilization of fuel
supply through restructuring of the EPS lignite mining organization, and provision of equipment to
increase production.
2.
As the Project involved a major extension of an existing operation run by MB Kolubara, the
largest company within EPS and the leading coal producer in Serbia, with substantial environmental,
occupational health and safety and potentially social implications, it required an Environmental Impact
Assessment (EIA) and public consultations in accordance with EBRD’s 1996 Environmental Policy,
Environmental Procedures and 1996 Disclosure of Information Policy.
3.
The Project’s environmental and social impacts were the subject of detailed due diligence
carried out by independent consultants and presented in an environmental impact assessment carried out
in 2002. Major environmental issues were loss of land/biodiversity, impact of mining operations on
surface and ground water, impact on soil and flora, loss of habitat and impact on fauna. Key social issues
were resettlement, socio-economic development, public health and impacts on cultural heritage.
4.
The EIA (which included an additional, independent study on the resettlement issue and the
adequacy of the resettlement process) included mitigation measures (public consultation and disclosure
plan; additional surveys and studies; environmental management; monitoring).
5.
The Project is located in the Kolubara basin, one of three mining basins in the country
(Kostolac and Kosovo-Metohija being the others). The Project impacts on populations and habitations in
the Tamnava West Field involved the resettlement of Villages Kalenic and Radljevo in the administrative
community of Ub, and Villages Mali Borak and Skobalj in the administrative community of Lajkovac.
The expected relocation was 81 households (201 persons) in Kalenic, 43 households (130 persons) in
Radljevo, 214 households (619 persons) in Mali Borak, and 128 households (393 persons) in Skobalj for
a total of 466 households (1,343 persons). 3

1
2

3

Serbia EPS: Power II Project. EBRD. Approved 15 July 2003.
Thus far, five investments have been approved since 2001. (i) Emergency Power Sector Reconstruction (2001), Category B;
(ii) EPS Power II (2003), Category A; (iii) EPS Metering (2010), Category B; (iv) EPS Kolubara Environment Improvement
(2011), Category A; and (v) EPS Hydropower Plants (2011), Category B. A sixth investment to construct a new lignite-fired
power plant has been cancelled.
European Agency for Reconstruction. Environmental Impact Assessment of a Development Project to Improve Operations and
Productions in Serbian Coalmines: Environmental Impact Assessment Study. Harress Pickel Consult GmbH and LDK
Consultants SA. Page 21. See also, Environment Impact Assessment Study of The Project: Supplementary Mining Design
Tamnava West Field. 2010. Pages 30, 51, 109-110.
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6.
A Resettlement Plan (RP) 4 for the Project was undertaken as an additional study. The RP
noted that the expropriation plan until 2010 would affect 217 households, half of whom had already been
relocated at the time of the RP. Of the 150 households at Kalenic that needed relocation, 117 had been
compensated and most had moved out. The rest had been divided into two expropriation zones, the first of
which would respond to the southward expansion of mining operations and would involve the relocation
of 37 households until 2005, and the second toward the southeast that would relocate 63 households by
2010. 5 The RP noted the need for more effective communication with the communities. 6

II.

Eligibility Assessment and Basis for the Compliance Review

7.
On 16 August 2013 a Complaint was submitted to the Project Complaint Mechanism (PCM)
by Nataša Dereg of the Serbian NGO CEKOR, representing Milan Simić (father) and Dragan Simić (son)
of Radljevo, Serbia, and seeking a Problem Solving Initiative and a Compliance Review.
8.
On 23 August 2013, a Complaint was registered pursuant to PCM Rules of Procedure (RP)
10, and was subsequently posted on the PCM website, pursuant to PCM RP 13. An independent PCM
Expert was appointed as an Eligibility Assessor to conduct an Eligibility Assessment jointly with the
PCM Officer in accordance with PCM RP 17. As the Expert’s contract with the PCM had expired during
the course of the Eligibility Assessment, 7 the report was finalized by the PCM Officer in accordance with
the requirements of PCM RP 48.
9.
In determining the eligibility of the present Complaint, the Eligibility Assessors examined
the requirements of PCM RP 18 and 21 to determine if the Complaint would be eligible for a Problemsolving Initiative, and the requirements of PCM RP 19 and 23 to determine if the Complaint would be
eligible for a Compliance Review. The Complaint was also assessed against the requirements of PCM RP
24, which sets out general criteria that disqualify a Complaint for a review by the PCM.
10.
PCM RP 18b(ii) requires that for a Complaint to be held eligible for a Problem-solving
Initiative it must relate to a project where EBRD maintains a financial interest, in which case, the
Complaint must be filed within twelve (12) months following the last date of disbursement of ERBD
funds. The Eligibility Assessors established that the last disbursement of funds for the Project was made
in April 2011, two years and four months before the Complaint was filed with the PCM on 16 August
2013. Therefore, the Complaint did not satisfy the requirement of the PCM RP 18 and was not eligible for
a Problem-solving Initiative.
11.
The Eligibility Assessors determined that the Complaint satisfied the requirements of PCM
RP 19, 20, 21 and 23, and that none of the provisions of the PCM RP 24 were applicable to the current
Complaint. Therefore, the Complaint was found eligible for a Compliance Review.
12.
The Complainants identified three interlinked elements of alleged non-compliance: (i)
allegation of failure to develop a Resettlement Action Plan; (ii) allegation of failure to establish a visible
grievance mechanism; and (iii) allegation of failure to conduct public consultation. During the Eligibility
Assessment, it was established that a Resettlement Plan had been developed and was available to affected
4

Tamnava West Coal Mine Project: Proposal for Additional Work to Complete Resettlement Plan. Draft Report. European
Agency for Reconstruction. Harress Pickel Consult and GmbH and LDK Consultants SA. June 2002.
5
Ibid. Page 5.
6
Ibid. Page 14.
7
The full text of the Eligibility Assessment is available at:
www.ebrd.com/cs/Satellite?c=Content&cid=1395241360073&d=&pagename=EBRD%2FContent%2FDownloadDocument
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persons. Therefore, the two remaining grounds of the alleged non-compliance that could be subject to a
Compliance Review were:

I.

Whether EBRD had failed to ensure the implementation of the requirements of the 1996
Environmental Policy on public consultation in respect to the Project.
II. Whether EBRD had failed to ensure the implementation of the requirements of the 1996
Environmental Policy regarding establishment of a grievance mechanism.
13.
The Eligibility Assessors undertook a general examination of the Complaint to determine
whether it satisfied the applicable eligibility criteria as set down in the PCM Rules of Procedure (RP).
They also took account of the response to the Complaint received from EBRD Management, information
received from the Client (EPS) and the Complainant, as well as all previous correspondence between the
Complainant and the EBRD Management on the matter. The Eligibility Assessment Expert visited Serbia
for meetings with the Simić family and representatives from CEKOR Radjlevo, EPS Management and
EBRD staff.
14.
Along with the original Complaint, the Eligibility Assessors also considered further
clarifications on the case provided in a communication from CEKOR dated 4th November 2013. In
particular, that communication provided clarification regarding Complainants’ request for a Compliance
Review, taking into consideration that the project in question had been approved under the EBRD
Environmental Policy 1996, not the Environmental and Social Policy 2008, as the initial Complaint had
erroneously stated.
15.
While the PCM did not have a written document outlining Client’s position, the PCM
Eligibility Assessment Expert had an extensive meeting with representatives of EPS during a visit to
Serbia as part of the Eligibility Assessment, during which they set out the company’s position regarding
the Simić case.
16.
The Client believed that the Simić family had had adequate chances to address their
grievances through the legal process, which they believed objectively examined all facts of the case and
made a fair finding that was partially in favor of the Simić family. The Client believed that by accepting
the compensation established by the Municipal Court of Ub, which was reportedly upheld by the Supreme
Court, the Simić family accepted the court decision and that reopening of the case would not be
productive. 8
17.
The Client maintained that public consultations had been held according to the requirements
of EBRD’s policy in force at the time and that addressing grievances, as provided in the agreed RP, was
the responsibility of local authorities.
18.
In response to the findings of the Eligibility Assessment, an Expert was appointed by EBRD
to conduct a Compliance Review. 9

III. Management Response to the Eligibility Assessment
19.
EBRD Management responded to the issues raised in the Eligibility Assessment, 10 and made
the following points:
8
9

Generally, in civil and common law, the principle of res judicata establishes claim preclusion for a “matter already judged.”
Albab Akanda. 16 March 2015.
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1.
2.
3.
4.
5.

6.

The relevant policy with regard to the Project was the 1996 Environmental Policy.
At the time that this Project was appraised, the Bank did due diligence on the adequacy of the
resettlement plan with an independent expert to international standards.
As per the EIA requirements there was public consultation although it attracted little response and
the company committed to a program of engagement.
The Resettlement Action Plan articulated that processing grievances was the responsibility of the
government and outlined the process.
Although EBRD was not a party to the court case, and had not taken formal legal advice with
regard to the outcome, it would appear that the Simić family had had an opportunity for legal
redress through the Serbian court system. The court documents stated that the required valuation
of the orchards was done by an independent specialist assessor. It appeared that the court found
partially in the Simić family's favor with regard to compensation of existing orchards, but not with
regard to the new planting done prior to expropriation which was the subject of the PCM
grievance. The Simić family did not appeal the court's decision in 2007.
In correspondence with CEKOR, EBRD staff had remained open minded on the details of the
Simić case and prior to the initiation of the PCM compliant, were intending to discuss the issue in
a meeting with the Complainant.

20.
In sum, in its response to the Eligibility Assessment, EBRD Management believed that the
Project met the requirements of the 1996 Environmental Policy and was therefore in compliance with the
policy requirements in force at that time.

IV. Simić Family: Judicial Redress and Court Decision
21.
The Simić family believed that the amount of compensation they had received from EPS as a
result of expropriation of their properties and assets had not been adequate because EPS had not included
the price of some of the plants on their plots of land that were expropriated as a result of the expansion of
Tamnava West mine. After failing to reach agreement on the additional amounts claimed, Milan Simić
and Dragan Simić had instituted legal proceedings against the company, requesting a review of the
amount of compensation paid to them. On 13 March 2007, the Municipal Court of Ub 11 determined that
while EPS was liable for the buildings and related property, meadow and established trees to the value of
RSD811,148.13, the Company was not liable for the additional RSD517,530 claimed by Simić family for
new rose and fruit trees. 12 The Court established that those new seedlings had been planted not for the
purposes of developing the orchard, but simply with the intention of increasing the amount of
compensation due to the Simić family. The court decision was based largely on the assessment of an
independent agricultural assessor appointed by the Court. The Eligibility Assessment Report notes that in
a submission to the PCM, 13 it is reported that the Complainants appealed to the Supreme Court, which
upheld the decision of the Municipal Court.
22.
Subsequently, the Complainants asserted that pursuing the case through an appeal to the
Constitutional Court of Serbia would have been not only expensive and time-consuming, but also not
possible owing to the illness of Milan Simić. 14
10

The full text of the Management Response is at Annex 2 of the Eligibility Assessment Report:
www.ebrd.com/cs/Satellite?c=Content&cid=1395241360073&d=&pagename=EBRD%2FContent%2FDownloadDocument
11
Decision 1R.br.55/06.
12
Based on the “final and irrevocable” Expropriation Decision No. 465-253/06-04 of the Municipal Administration of Ub, 8
August 2006. It was noted by the Court that the Simić family had already accepted 63% of the amount claimed (Page 10 of
Decision 1R.br.55/06).
13
Letter from CEKOR to PCM dated 4 November 2013.
14
This was also asserted by the Complainants during the videoconference held between the Compliance Review Expert and the
Complainant on 7 May 2015.
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23.
The recourse by the Complainants to the judicial system was related only to the
compensation levels offered for the rose and fruit trees, and a ruling was handed down by the Municipal
Court of Ub in accordance with the laws of the land that was upheld by the Supreme Court of Serbia.
Hence, this Compliance Review will not address any issues arising from that ruling.

V. The Project: Role of the Stakeholders
24.
There were three key stakeholders in the Project: EBRD, the Client (EPS), and persons
affected by the Project. Generally, EBRD was obliged to conform to its policies in ensuring that there was
proper due diligence in assessing the impacts of the project and ensuring that that information was
conveyed to the affected persons, and appropriate mitigative measures and/or compensation packages set
in place. The Client was responsible for applying relevant national laws, regulations, and procedures to
the Project, and in equal measure, ensuring that project-related information was available to affected
persons. For their part, the affected persons, once aware and officially informed of the Project, would
engage with the Client to ensure that their rights, needs and entitlements were agreed and established
formally in documentation; those who disagreed would work with the Client to reach agreement, failing
which recourse would be made to the redress mechanism established for the Project.
25.
In a very large and highly visible coalmining activity, stakeholder relations are complex and
likely to be volatile when households are being relocated, cultural heritage and kinship ties disrupted, new
livelihoods sought, and there is pollution to contend with, among other issues. While mitigative measures
are designed and implemented by the developers with the expectation that the overall benefits will
outweigh immediate disruption, not all measures can be fully effective and some households may be more
badly affected than others, both in the move and in subsequent years. With the need for energy a priority
for economic development in a fast-growing country, it has been argued by some that national interest has
taken precedence over individual citizen welfare. Over the years, the Project has generated considerable
discussion in the media owing to allegations by NGOs and development watchers that the development
and expansion of the mine is being conducted without adequate regard for affected persons, from
inadequate compensation to poorly scheduled relocations to undue influence by powerful interest groups
and reportedly flawed state systems. However, those issues are beyond the scope of this inquiry and are
not the subject of either the Complaint or the Compliance Review.

VI. EBRD Policies Relevant to Resettlement
26.
As part of the Compliance Review, an assessment is requirement of the role of EBRD in the
Project with respect to public consultations and grievance mechanisms. The basic principle applied by
EBRD in developing the Project for Board consideration was that it followed EBRD policies in force at
the time. As pointed out in the Eligibility Assessment, the relevant policies in place were: (i)
Environmental Policy, 1996; and (ii) Policy on Disclosure of Information, 1996.
27.
At the time the Project was being processed, safeguards were defined by the EBRD
Environmental Policy of 1996. 15 There was no explicit reference to involuntary resettlement, and EBRD
made reference to applicable World Bank and EU standards as EBRD did not have any policies and
procedures specific to that theme. The EBRD Policy read:
15

The evolution of EBRD environmental and social safeguards is reflected in its series of policy refinements: Environmental
Policy, June 1992; Environmental Policy, September 1996; Environmental and Social Policy, May 2008; Environmental and
Social Policy, May 2014.
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EBRD operations will be structured to meet national and existing EU environmental standards, or where
EU standards do not exist, national and World Bank standards. If these standards cannot be met at the time
of Board approval, operations will include a programme for achieving compliance with national and EU
or national and World Bank standards. In addition, the Bank will make recommendations and encourage
sponsors to bring their existing operations at the project site into compliance with good international
practice and standards within a reasonable timeframe. 16

28.
While there were no directly-related EU standards, 17 the OECD-DAC guidelines on
involuntary resettlement 18 were available and set out the elements to be considered in preparing an RP
and how local communities could be involved. However, those Guidelines did not address grievance
redress mechanisms; on consultations, the Guidelines commented that:
… To obtain effective participation, the affected hosts and resettlers need to be informed about their
entitlements and systematically consulted during preparation of the resettlement plan about their options
and preferences … particular attention must be given to ensure that women and vulnerable groups, such as
indigenous people, and ethnic minorities and the landless, are represented and actively involved in such
arrangements. 19

29.
The clear procedural reference for EBRD, then, was set out in the World Bank’s Operational
Policy 4.12 (OP 4.12), which is discussed in Section X below.

VII.

EBRD Policies Relevant to Public Consultations and Access to Information

30.
There are two aspects to consider in assessing whether there was adequate information
available to project-affected persons. First, the availability of project-related information, and second, the
availability of specific environmental information. While interlinked, the former is covered primarily by
the provisions of the applicable information policy, and the latter, the provisions of the applicable
environmental policy.
31.
At the time of approval of the Project, there had just been a revision of the Public
Information Policy. 20 However, as the Policy had been approved in April 2003, and EBRD Board
approval was in June 2003, the provisions of the previous Policy on Disclosure of Information 21 applied
to the Project.
32.

The EBRD 1996 Policy on Disclosure of Information emphasized that:
… as а publicly-funded institution, the Bank has а responsibility to disclose the nature, methods and results
of its operations in pursuing its objectives. 22
The EBRD's Environmental Policy requires that project sponsors provide governments and the general

16

Environmental Policy. 1996. Page 4.
The Aarhus Convention could have been a benchmark for the consultative process, but Serbia did not become a Party until
2009.
18
OECD-Development Assistance Committee. Guidelines on Aid and Development No. 3: Guidelines for Aid Agencies on
Involuntary Displacement and Resettlement in Development Projects. 1992
19
Ibid. Annex: Elements of the Resettlement Plan. Page 10.
20
EBRD. Public Information Policy. July 2003. See also E. Smith and A. Schin. “An Evolution of Public Consultation
Requirements within the Environmental Impact Assessment Process at the European Bank for Reconstruction and
Development.” Impact Assessment and Project Appraisal. June 2004.
21
EBRD. Policy on Disclosure of Information. 1996.
22
Ibid. Page 3.
17
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public, especially potentially affected parties, with information on any significant environmental impact
associated with their proposed operations. 23
and noted,
”А” Level Operations have potentially diverse and significant environmental impacts which cannot be
readily identified and quantified, and for which remedial measures cannot easily be prescribed. An
Environmental Impact Assessment (EIA) must be prepared by the project sponsor for any "А" level
operations. The project sponsor must ensure through а thorough appraisal that all key issues, and the role
of the public in the appraisal, have been identified. The public requires adequate information on the
environmental aspects of an operation in order to comment. 24

33.

The EBRD Environmental Policy of 1996 stated the following:
The EBRD will foster the principles of public consultations within its region of operations. It will
implement procedures to ensure that information is provided to interested parties concerning the Bank’s
environmental activities and that views expressed are taken into account in the preparation of projects. 25
The EBRD believes that effective public consultation is а way of improving the quality of operations. The
Bank will foster the principles of public consultation within its region of operations. In the case of
significant "greenfield", major expansion or transformation-conversion operations which have been
classified as requiring an Environmental Impact Assessment, those potentially affected will have the
opportunity to express their concerns and views about issues such as operation design, including location,
technological choice and timing, before а financing decision is made. At а minimum, sponsors must ensure
that national requirements for public consultation are met. In addition, sponsors will have to follow the
EBRD's own public consultation procedures as described in the Bank's Disclosure of Information Policy
and Environmental Procedures. 26

34.
Annex 1 of EBRD’s Environmental Procedures 27 cover the issue of public consultations, in
particular noting that:
In addition to the involvement of government agencies and elected officials, those potentially affected by a
significant new, extended, or transformation-conversion operation, which has been classified as “A” level,
should be consulted, together with non-governmental organizations, so that they have the opportunity to
express their concerns and views before a financial decision is made. 28

35.
As required by EBRD procedures, environmental information related to the Project would be
set out in the project EIA, which was made publicly available in June 2002, and through the EPS public
awareness campaign. 29

23

Ibid. Page 8.
Ibid.
25
Environmental Policy. 1996. Page 2.
26
Ibid. Page 6.
27
EBRD. Environmental Procedures. 1996.
28
Ibid. Page 18.
29
The Serbian Law on Environmental Protection 2004 provides the right to access to environmental information. In particular,
Article 8 grants the public the right of access to environmental quality data. The public must also be informed about real or
potential threats to the environment. However, the 2004 Law came into effect after the period covered by the Complaint.
24
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VIII. Resettlement Processes Established for the Project
36.
Given that there would be expropriation30 of lands and that populations in the Kolubara Mine
area would be displaced, a Resettlement Plan (RP) was prepared in June 2002 to conform to the
provisions of World Bank OP 4.12, the benchmark for EBRD operations.
37.
Following the provisions of the Serbian Expropriation Law of 1995, 31 and after establishing
eligibility criteria, 32 the RP set out the following steps for expropriation and compensation: 33
1.
2.
3.
4.
5.
6.

Characterization of land for proposed expropriation as being of “general interest.” 34
Assessment of property and assets for compensation. 35
Valuation of properties and assets for compensation. 36
Provisions for vulnerable groups during valuation. 37
Citizens’ right to appeal.
Transitional arrangements.

38.
The RP noted that while EPS had managed the expropriation procedure well, the affected
populations had been dissatisfied with the lack of communications and slowness of the new infrastructure
for resettlers, apparently due to shortage of funds at EPS.
39.
The RP, a fairly simple document, does not quite follow the customary format of RPs being
developed at the time by other multilaterals, 38 but does provide several recommendations for the
implementation of the RP, especially in having more effective consultative processes that it had observed
were weak and needed perceptible improvement. It specifically identified the need for a small information
unit (“Information Office for the Public”) to be established to conduct a more effective public awareness
campaign. The RP also recommended a reliable database of affected families, and an annual report on the
progress of implementation of the RP. It is not clear that those recommendations were followed by EPS.
40.
The RP notes that after the valuation was done, those households that had agreed to the
compensation offered by EPS, signed an “agreement on compensation,” with EPS then paying out the
monies within 10 days, and taking possession of the properties in 15 days of the agreement.
41.
Appendix B of the RP provides several lists of households: (i) households compensated and
resettled until 2002; (ii) households to be resettled in 2002; (iii) households to be resettled 2003-2005;
(iv) households to be resettled in 2004; and (iv) households to be resettled in 2005; and (vi) households to
30

Expropriation is the term used in Serbian law, taken to be equivalent to involuntary resettlement as understood by the
multilateral financing institutions.
31
Republic of Serbia. Expropriation Law. Official Gazette of the Republic of Serbia No. 53/1995. Passed in 1995 and enacted on
January 1, 1996, amended in March 2001, amended again on March 19, 2009). Reproduced in the Draft Resettlement Plan,
2002. Annex A.
32
As of April 2002, all building activity in the area was prohibited by law unless for mining purposes.
33
RP. Pages 9-12.
34
Expropriation Law. Article 20.
35
After the assessment, which would have required the owner to have allowed assessors to have entered the properties, the list of
properties and assets proposed for expropriation was submitted to the local municipality (Ub) responsible for issuing the
Certificate of Expropriation.
36
The expropriator (EPS) used an independent statutory body, City Office Agency (Graddski zavod za vestacenje), to value
buildings, while agricultural lands and land uses were valued by EPS itself using experts.
37
While the RP refers to “socially-oriented provisions of existing legislation according to which several cases of vulnerable
households are entitled to compensation as much as 40% higher than the estimated one” (page 10), it does not provide a
citation to the legislation.
38
Particularly the lack of a socioeconomic survey/census database attached as an annex.
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be resettled 2006-2010 (63 mentioned, no names). Of those in the first list, 13 out of 87 households
resolved compensation issues through a court verdict, and in the second list, only two out of 30 went to
court. The RP notes that “a small number of property owners” had appealed to the Supreme Court, but
their petitions were not accepted. However, in none of the lists is the Simić family identified.

IX. Grievance Redress and Public Consultation Mechanisms for the Project
42.
At the time of the Project, according to the Serbian Expropriation Law and other national
legislation, there were no clearly-identified requirements for establishing independent project-specific
grievance mechanisms. However, affected citizens had the right to appeal through administrative and
judicial structures at various stages of the expropriation procedure. The agreed redress mechanism for
persons affected by the Project comprised: (i) the national legal framework for expropriation of land for
the Project as set out on the 1995 Expropriation Law, and (ii) processes agreed in the RP.
43.
It may be relevant to look at the 1995 Expropriation Law to see to what extent it allows for
public consultations (participation of the owner of real estate) and means of dispute resolution (appeals).
Among its many provisions, the Law establishes, for real estate, the basis for expropriation 39 – public
(common) interest – types of expropriation 40 (full expropriation, partial expropriation and temporary
appropriation), the form and types of compensation, 41 procedures and responsibilities in the expropriation
process, 42 and, most relevant, refers to appeals against expropriation and compensation levels. 43
Interestingly, the Law does not say that public hearings are necessary to determine or effect common
interest, 44 a discretionary power exercised by the state, but does allow for hearings on “facts of
importance” between the owner of the properties scheduled for expropriation and the municipal
authorities of the area in which expropriation will take place prior to issuing the expropriation authority
(Article 29).
44.
In terms of appeals: (i) Article 20 states that “an administrative suit may be filed with the
Supreme Court of Serbia against the Government’s decision on the determination of common interest”;
(ii) Article 29 states that “the ministry in charge of finance shall decide on complaints filed against firstinstance decisions on proposed expropriation”; (iii) Article 36 states that, in the context of an amendment
or annulment, “in the event of a dispute, a regular court shall deal with property relations between the
beneficiary of expropriation and the owners of real estate”; and (iv) Article 61 allows for the former
owner and beneficiary of expropriation to address the municipal court in the event that agreement on
compensation is not reached within two months of the effective date of the expropriation order. There is
caveat to the expropriation process in that if the works are urgent, the municipal assembly may have the
real estate conveyed to the beneficiary once the first-instance order has been issued, that is, the process
will not wait for decisions on appeals to be able to take possession of the real estate. Overall, although
expropriation in the public interest is something against which a successful appeal is fairly unlikely, the
Act clearly identifies the Supreme Court as the final arbiter for the owners of real estate on compensation
issues, while the municipal courts provide first-order legal recourse.

39

Articles 2, 20.
Articles 4-6.
41
Articles 11, 15, 41-49, 51.
42
Articles 25-36.
43
Articles 20, 36 (amendment or annulment), Article 38 (temporary occupancy).
44
See an interesting discussion in M. Stojanović, “Expropriation in the Former and Current Law of the Republic of Serbia.”
Facta Universitatis. Law and Politics. Vol 10 No 1, 2012, pp. 91-100. The article mentions that the 2009 Amendment to the
Act states that the competent authority can make a decision on expropriation without hearing the parties involved.
40
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45.
Various documents record the process, in particular the participation of the property owner,
such as: “mutual agreement” on replacement buildings offered to property owners (Article 17); minutes of
hearings in which property owners present “facts of importance” (Article 29); minutes recording requests
of owners to expropriate any remaining real estate (Article 30); conveyance by the municipal authorities
to the former owners of expropriated real estate (after issuance of the expropriation order) of the offers of
compensation (Article 56); agreements on compensation (Article 57), which are recorded in minutes,
which then assume the “force of an enforceable document” (Article 57), and are subsequently archived by
the municipal authorities; Article 50, which disallows compensation for investments made by the former
owner “after the date on which he was notified in writing of the filed proposal for expropriation …” 45;
and agreement as party of proceedings in front of the municipal authorities or the competent court on
various aspects of the compensation process (Article 59).
46.
In preparing the RP and setting out the resettlement process, care had to be taken that the
processes identified comply with national laws, the primary document being the 1995 Expropriation Law.
While a RP is not the direct responsibility of EBRD, the institution is nonetheless obliged to ensure that
such documentation is prepared and the provisions implemented in accordance with policy requirements,
in other words, in accordance with both national laws and the World Bank standards (that is, OP.4.12) as
referred in the EBRD 1996 Environmental Policy. The RP for the Project was prepared by an independent
specialist engaged by EBRD, and a copy was attached to the EIA, which was disclosed and made publicly
available locally and nationally for a period in excess of 120 days.
47.

The sections of the RP relevant to the Complaint read: 46
Owners of property under expropriation are entitled to appeal against the decisions taken at the three
basic stages of the expropriation procedure. During the first stage, once the characterization of the land
under expropriation as being ‘of general interest” is granted, owners may appeal 47 within a period of one
month …
At the second stage of assessing the owners’ holdings, people are entitled to complain to the Ministry of
Finance and then the Supreme Court against the ‘certificate of expropriation, prepared by the
municipality. This process normally takes up to 16 months to be resolved [after which] the certificate
becomes legal…
When owners do not accept the compensation offered [after an extra-judicial settlement recommended by
the municipality following the appeal against the certificate proposed by the municipality] … he/she has to
appeal to the district court which settles the matter finally.

48.

The RP also observes that:
… the Serbian law for expropriation is considered as adequately democratic while also being timeconsuming. 48
The whole expropriation procedure, however tedious it may be, appears to have been very well managed
up to now by EPS … cooperation between EPS and resettled households has been noted as positive since
only 2% of them appealed against any of the decisions and offer involved. 49

and,
45

Compliance Review Report author’s highlights.
RP. Pages 10-11.
47
At this stage, the appeal is made to the City Office Agency for resolution (see Footnote 36). RP. Page 10.
48
Ibid. Page 5.
49
Ibid. Page 11.
46
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The smooth implementation of the Resettlement Plan requires the proper organization and monitoring of
the following actions and measures:
a.

Systematic land expropriation thorough the procedure provided by Serbian law. This process has
already been described in detail and, as noted, is considered democratic even if a little timeconsuming … 50

49.
With those remarks in the RP, and the background of the Expropriation Law, it is clear that
grievances would have been addressed by EPS at the outset of expropriation, and then by the district
court. The recourse of the affected households, then, would involve appeals to EPS and the municipal
administration, failing which, the formal judicial system for settlement. As noted earlier, the
Expropriation Law states that, ”In the event of a dispute, a regular court shall deal with property
relations between the beneficiary of expropriation and owner of real estate” (Article 36).
50.
The RP does make an unusual observation. Contrary to the role of municipal administrations
mandated in the Expropriation Law, the RP notes that their involvement in the resettlement process under
the Project was “not particularly significant.” It goes on to note that “these bodies participate neither in
decision-making regarding valuation nor in developing the much-needed mechanisms to support new
settlers institutionally or socially.” Article 29 of the Expropriation Law clearly identifies the municipal
authorities as being in charge of proprietary affairs related to expropriation, and sets outs several actions
related to expropriation in which the municipal administrations would have had a legally-mandated role.
One could interpret the RP’s remarks as evidence of some ineffectiveness on the part of the municipal
administration, but that does not detract from their legal standing in the expropriation process.
51.
The RP did not detail a public consultation process, but provided general guidelines for a
communications strategy and public awareness campaign. In setting out the requirements for the public
consultation process, the RP read:
The development of a consistent communication strategy is considered crucial for the elaboration and
successful implementation of the proposed Resettlement Plan. 51
A strong promotional campaign drafted and implemented via simple, attractive, effective and reliable
communication tools for the specific requirements of a Resettlement plan, should be implemented so as to
maximize the benefits of a communicational campaign whilst targeting the larger population … The
general campaign objective would be to provide a specific mix of information whilst educating the locals of
the criteria, the various resettlement options, the specific procedures and the timing of the Resettlement
programme as specified by the authorities. 52

52.
The RP also recommended the creation of an Information Office for the Public, which would
be “strategically located” and easily accessed by the “large population.” The office would be expected to
“provide information on various aspects of the Resettlement plan, day-to-day support to the affected
population, as well as daily information on various events relating to the Resettlements.” 53 The proposed
Information Office was expected to be a “small unit … flexible enough to move forward to new premises
as the expropriation front moves southwards.” 54

50

Ibid. Page 13.
RP. Page 16.
52
Ibid. Page 17.
53
Ibid. Page 18.
54
Ibid. Page 13.
51
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53.
The Compliance Review was unable to confirm whether those recommendations had been
accepted and implemented by EPS at the time.

X.

World Bank Safeguards Policies

54.
The first environmental and social safeguard policy was adopted by the World Bank was the
Operational Manual Statement (OMS) 2.33, Social Issues Associated with Involuntary Resettlement in
Bank-Financed Projects, which came into effect in 1980. With lessons of experience, the World Bank
followed up with the issuance of the Operational Directive on Involuntary Resettlement (OD 4.30) in
1990. With a general review and extensive consultations, the World Bank replaced OD 4.30 with OP 4.12
in December 2001. 55
55.
The following sections will review OP 4.12 from the perspective of public consultations and
grievance redress.

A. Public Consultations
56.
As the EBRD’s operational processes are covered by the policies and procedures set out in
the Disclosure of Information Policy 1996, there is no requirement for reference to the policies of other
multilaterals.

B. Grievance Mechanisms
57.
In its 2008 publication, 56 IFC CAO commented that “Grievance mechanisms provide a way
to reduce risk for projects, provide an effective avenue for expressing concerns and achieving remedies
for communities, and promote a mutually constructive relationship.” Noting that “local people need a
trusted way to voice and resolve concerns linked to a development project, and companies need an
effective way to address community concerns,” 57 it further observed that:
A well-functioning grievance mechanism:
• Provides a predictable, transparent, and credible process to all parties, resulting in outcomes that
are seen as fair, effective, and lasting
• Builds trust as an integral component of broader community relations activities
• Enables more systematic identification of emerging issues and trends, facilitating corrective
action and preemptive engagement. 58

58.
Similarly, in discussing human rights, a well-known report 59 from the UN Special
Representative on Business and Human Rights identified six features of grievance mechanisms, which
55

World Bank. Operational Policy 4.12. 2001. World Bank Archives. The policy was further revised in 2013. Currently,
prompted by the findings of the 2010 evaluation of the safeguard policies conducted by the World Bank's Independent
Evaluation Group (IEG), Safeguards and Sustainability Policies in a Changing World: An Independent Evaluation of World
Bank Group Experience, consultations are ongoing for a revision of the entire suite of safeguards policies that will constitute
the new Environmental and Social Framework.
56
IFC Compliance Advisor/Ombudsman. Advisory Note: A Guide to Designing and Implementing Grievance Mechanisms for
Development Projects. 2008.
57
Ibid. Executive Summary. Page 1.
58
Ibid. Page 1. Further detailed in pages 10-11.
59
J. Ruggie. Promotion and Protection of All Human Rights, Civil, Political, Economic, Social and Cultural Rights, including the
Right to Development. Protect, Respect and Remedy: A Framework for Business and Human Rights. Report of the Special
Representative of the Secretary-General on the issue of human rights and transnational corporations and other business
enterprises. United Nations Commission on Human Rights (UNHCR). 2008.
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should be legitimate, accessible, predictable, equitable, rights-compatible, and transparent. This was
endorsed by the resolution of the UN Human Rights Council as Guiding Principles on Business and
Human Rights. 60
59.
While the human rights perspective provides the desirable elements of an effective grievance
mechanism, and reflects the right of an affected person to a fair and transparent process, it has to be noted
that at the time of the Project, there was no requirement for a mechanism that formally mandated
adherence to a specified set of grievance redress parameters. As set out in EBRD’s 1996 environmental
Policy, the World Bank’s Policy on Involuntary Resettlement (OP 4.12) and sector/country interpretations
provide the appropriate reference for EBRD for a grievance redress mechanism.
60.
The World Bank’s OP 4.12 is quite clear in its requirements that a resettlement plan should
specify a grievance mechanism that is appropriate and accessible:
… The Bank requires … the following:
(a) Displaced persons and their communities, and any host communities receiving them, are provided
timely and relevant information, consulted on resettlement options, and offered opportunities to
participate in planning, implementing, and monitoring resettlement. Appropriate and accessible
grievance mechanisms are established for these groups …
… The procedure [for eligibility] includes provisions for meaningful consultations with affected persons
and communities, and, as appropriate, nongovernmental organizations (NGOs), and it specifies grievance
mechanisms. 61

61.
The key defining words in OP 4.12 are “appropriate” and “accessible.” While there can be
much discussion on how a judicial system should truly work, 62 the large body of work on donorsupported judicial reform focuses on systemic improvements in efficiency, fairness and accessibility in
the context of case management, which then works to achieve higher levels of social legitimacy. 63 Even
with international norms, such judicial reforms need to be driven locally. Accessibility itself can range
from physical access to mediation and legal aid to more effective information mechanisms, especially for
poor people for whom the first level of adjudication should be simple, readily available, and of low to no
cost. The World Bank does approach empowerment and access to justice activities with due regard for
state authority and relations.
62.
However, and most relevant to the Complaint, other than the mandated requirement that an
appropriate and accessible grievance mechanism be specified/established, OP 4.12 leaves the structure of
that mechanism open and undefined. This is where good practice, then, comes into play – the expectation
that EBRD would rely on contemporary practices to design an appropriate and effective redress
mechanism. However, at the time, there was wide variation in practice, with some projects incorporating
detailed guidelines and mechanisms, others leaving redress to the administrative and judicial system of
the country, particularly in Eastern European projects. Thus, there is no set reference against which
EBRD performance can be judged, and the practice followed at the time in neighboring countries appears
to provide the relevant benchmark. 64
60

Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect, Respect and Remedy’
Framework.16 June 2011.UN Human Rights Council Resolution 17/4.
61
Ibid. Paragraphs 13, 14.
62
For a quick overview, see V. Maru, Access to Justice and Legal Empowerment: A Review of World Bank Practice. 2009.
63
As the World Bank observes, “The ingredients of reform are many—freedom of information, greater transparency and
sunshine laws, self-regulation through reform-minded bar associations and law societies, updating of antiquated laws and
court procedures, and the independence, competence, and integrity of judicial personnel” World Development Report. WDR
2004 Making Services Work for the Poor. Page 198.
64
There were no donor-financed Serbian projects with formal resettlement plans at the time.
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63.
In OP 4.12, the World Bank Involuntary Resettlement Sourcebook 65 is referred as providing
good practice guidance to staff. However, the Resettlement Sourcebook itself does not go into any great
detail on the structure of grievance mechanisms, apparently recognizing the tremendous diversity in,
among others, country, sector, cultural, and judicial situations. It defines grievance procedures as:
The processes established under law, local regulations, or administrative decision to enable property
owners and other displaced persons to address issues related to acquisition, compensation, or other
aspects of resettlement. 66

and goes on to observe that “as some DPs [displaced persons] are still likely to believe they have been
treated inadequately or unfairly,”
Providing an accessible and credible means for DPs to pursue any grievances may decrease the likelihood
of overt resistance to the project or of protracted judicial proceedings that can halt implementation. For
such reasons, the Bank requires that RPs specify grievance procedures available to DPs. A checklist of
issues to be considered in design of grievance procedures includes the following:
•
•

•

An inventory of any reliable conflict mediation organizations or procedures in the project
area and an assessment to determine if any can be used instead of having to create new ones.
A review of grievance redress mechanisms for simplicity, accessibility, affordability, and
accountability. Good practice is to ensure that DPs can apply orally and in the local
language and to impose explicit time limits for addressing grievances. Appeal procedures
need to be specified, and that information needs to be made available to the DPs [displaced
persons].
Any new committee created to address grievances will need to be given the authority to
resolve complaints. Such committees normally include representatives of DPs or NGOs, as
well as project officials and staff from other agencies with a substantial role in resettlement
activities. 67

also, if needed,
Local mechanisms if effective, should be relied on to air and resolve the grievances of the
affected people. Proposed redress mechanisms should be discussed with, and be acceptable to,
the affected people. They should provide clear information on who to approach, and how, when
to expect a response, and what to do if a response is inadequate. A provision for appeal through
the legal system should be available, and the project should provide legal assistance to affected
people who wish to lodge a complaint. 68
64.
The Sourcebook does note that in addressing disputes, “a key aspect … will be role of
government in both mediation and the enforcement of agreements.”69 Government, then, is an important
recourse, largely represented by the executing agencies in many projects.
65.
From the perspective of designing a grievance redress mechanism, then, the elements are
generally well laid out – reliance on local laws and regulations, simple procedures, accessible institutions,
a clear resolution mandate, and if applicable, the participation of affected persons in the design of the
mechanisms. The judicial system, of course, remains the formal legal recourse for affected persons, so it
65

World Bank. Involuntary Resettlement Sourcebook: Planning and Implementation in Development Projects. 2004.
Ibid. Glossary. Page 417.
67
Ibid. Pages 243-244.
68
Ibid. Pages 338-339.
69
Ibid. Page 31.
66
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is more a matter of determining whether having a community-based and local administration-reliant
structure would serve the interests of affected person better by offering a faster, less onerous and more
convenient route to dispute resolution. Having such a structure in complex cases involving a large number
of affected persons certainly appears to make sense. However, if the formal judicial system is perceived to
be “effective” and responsive to the needs of the community, and if there are only a few claims for which
the system is adequate in its capacity to address, then not specifying the establishment of local grievance
redress mechanisms does not contradict World Bank guiding principles in OP 4.12 and the Resettlement
Sourcebook.
66.
The World Bank experience on resettlement has been exhaustively documented, readily
available in the World Bank archives and in commentaries by many NGOs and academic sources; hence,
this Report will not attempt to cover the wide range of issues and experiences with grievance redress
processes. However, it is evident that the experience is mixed, and that there is no set standard for the
structure of a grievance redress mechanism, with three basic approaches applied: (i) recourse specified to
be the legal and administrative system of the country; (ii) initial mediation to be offered by the project
executing agency; and (iii) a wide range of local community-based grievance redress mechanisms
developed in individual project and country contexts. In all cases, further appeal could be made to the
judicial system of the country involved, which would have the final say in the matter in accordance with
the laws of the land.
67.
At the time of the Project, Asia had the most detailed grievance redress mechanisms, partly a
response to active civil society participation in large infrastructure projects. The mechanisms were local
community-based and in line with the notions of legitimacy (in the project context), accessibility, and
transparency (including documentation on proceedings). 70 Latin American projects were far less
structured, and most appear to depend on the project implementing agencies to provide guidance on
designing a grievance redress mechanism, primarily government-based. 71
68.
For Europe, at the time, the Compliance Review has been unable to find World Bank
projects for which RPs were prepared, and the few references to grievances available indicate that the
projects relied entirely on the formal judicial system to resolve disputes. 72 Even as late as 2010, the
Romania Hazard Risk Mitigation and Emergency Preparedness Project (as part of the continuing 2003
70

In the complex Mumbai Urban Transport Project (2002), with over 100,000 people and some 2,000 commercial
establishments that were relocated, the role of the grievance redress mechanism was given great emphasis. As the World
Bank’s Urban Land Acquisition and Involuntary Resettlement: Linking Innovation and Local Benefits (Case Study Report,
2015) notes, “At the appraisal stage, the project established a two-stage grievance redress process, which was streamlined
during implementation. The grievance redress committees—field and senior levels—handled complaints and grievances from
PAPs. The field-level grievance redress committee considered individual grievances, and a senior-level grievance redress
committee considered appeals against field-level grievance redress committee decisions. Independent, well regarded citizens
not associated with project implementation administered complaints. The field-level grievance redress committee heard and
resolved 3,704 cases, of which 1,169 received favorable verdicts. The senior-level grievance redress committee resolved 902
cases, of which 294 cases received favorable verdicts. An independent resettlement impact assessment study carried out in
2007–08 … recorded a high degree of PAP satisfaction with the grievance redress process.” Page 24.
71
Several resettlements plans across Latin America were reviewed during the course of preparing this Report, but those seem to
have either left the structure of the grievance mechanism undefined or relied on project executing agency support structures.
For example, in the Nicaragua Off-grid Rural Electrification Project (2003), communications channels were set up with the
Ministry of Public Works and Communications.
72
Take Poland. As a report prepared for the World Bank notes, “The general procedure in this respect is provided for in the Act
of 21 August 1997 on Real Estate Management (Dz.U. of 2000 No 46 item 543 as amended). The procedure provides far
reaching protection of real estate owners against voluntary decisions. There are requirements for negotiations to be
undertaken, for the fair and transparent process, for fair compensation and for access to justice. Compulsory land acquisition
under this Act is quite a difficult and lengthy process under extremely rigid judicial control. Even the compulsory land
acquisition under the Special Roads Procedure Act, which provides for a simplified and prompter procedure, is well within the
standards appropriate for a democratic country ruled by law.” J. Jendrośka et al. Environmental Assessment in Poland as
Compared to Relevant World Bank Policies and Procedures. December 2003.
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Irrigation Rehabilitation and Reform Project) notes in the Resettlement Policy Framework section on
grievance redress mechanisms:
The Expropriation Law provide for an appeals process against the proposed award for
compensation. The PMU staff also plays an advisory and facilitating role in resolving grievances.
Grievances related to land acquisition impacts should be pursued at the municipality/community
level with facilitation by PMU staff together with design consultants in order to find technical
solutions that avoid or further minimize the need for land acquisition. Solutions to grievances
related to compensation amounts, delays in compensation payments should be pursued directly
by the designated authorities in liaison with the PMU staff who will inform PAPs about the
avenues for grievance redress, and will maintain a record of grievances received, and the result
of attempts to resolve them … 73
69.
There were variations in later institutional applications, such as in the World Bank-financed
Corridor X Highway Project, 74 and the Serbia Road Rehabilitation and Safety Project 75 in which the
Resettlement Policy Frameworks 76 set up independent grievance commissions, composed of
representatives of project stakeholders to mediate disputes on compensation levels, including resources
for hiring of experts for assessment. 77 However, the reliance on the judicial system continued, as a later
project states:
… the project-affected person with legal title is offered the assessed fair value as determined by
the Tax Administration. If the project affected person wishes to challenge the assessment of “fair
value” they can resort to the judicial process.78
70.
These examples set out a few principles that while applied several years after the Project,
demonstrate the evolution of good practice, but it also seen that variations do include only specific
recourse to the country’s judicial system. There appears to be evidence, though, that mediation structures
which precede recourse to the judicial system do tend to create a more trusting environment, enhanced
accountability, deliver more satisfactory outcomes to complainants, and generally facilitate the
implementation of the Project. A key word in the later Serbia projects is “independent,” which covers not
only community representatives, but also the expropriating agency to enable mutually agreed outcomes
rather than dependence on formal bureaucratic structures. Again, final recourse, of course, remains the
judicial system.
71.
Following the general principle, then, that contemporary practice in Europe was to depend
entirely on judicial systems for grievance redress and that local jurisdictions could be used for legally-

73

Land Acquisition Policy Framework for the Romania Hazard Risk Mitigation and Emergency Preparedness Project. Page 10.
Approved 9 July 2009. Resettlement Policy Framework. Pages 9, 11, 16.
75
Approved 13 April 2013. Resettlement Policy Framework. Pages 12-13, 24.
76
4 June 2009.
77
In Kosovo, the Energy Sector Cleanup and Land Reclamation Project (2006) notes, “The Project’s grievance management
mechanism procedure is applicable to all grievances received from Project affected communities and/or individuals. A
grievance commission was established by MESP in 2010 to address grievances relating to the Shala resettlement program.
Grievances may be lodged by any individual or group of individuals who have a concern or grievance regarding the
resettlement program, including the impacts of the Project’s current or planned activities, asset data accuracy and team
member activities. Grievances are reviewed by the commission once 15-20 grievances are amassed or every 15 days,
whichever occurs first. At the conclusion of the review process, the record of the decision is provided to the complainant … In
cases where the complainant is not satisfied with the proposed resolution, the complainant is fully within their rights to pursue
the case in Kosovo's judicial system.” Resettlement Action Plan: Shala Neighbourhood.
78
Flood Emergency and Recovery Project. Approved 3 October 2014. Resettlement Policy Framework, February 2015. Page 10.
74
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binding outcomes, the judicial and administrative system can be recognized as an acceptable recourse for
project-affected persons.

XI.

Guidelines of Other Multilateral Agencies

72.
Other major multilaterals had safeguards policies applicable to involuntary resettlement in
effect at the time. The Inter-American Development Bank (IADB) had its policy of 1998, 79 the Asian
Development Bank (ADB) was applying its well-established Policy on Involuntary Resettlement, 80 and
the African Development Bank (AfDB) had its guidelines on displacement and resettlement. 81 While
institutional experiences varied across sectors and countries at both policy and operational levels, the
application of those policies in operations were mandatory and generally consistent with the provisions of
World Bank OP 4.12.
73.
At the time, ADB had in place a well-applied involuntary resettlement policy, 82 which
covered access to information through public consultations and structured grievance redress mechanisms
using local community-level organizations before recourse to the formal judicial system. The latter was
most visible in South Asian projects, and facilitated the implementation of projects with resettlement
components. It also allowed for greater accountability in ensuring that the provisions of resettlement plans
were applied properly – which is not to say that there were no concerns or lapses in procedural
compliance, but overall, the general principles were relevant and appropriate.
74.
The Special Study that preceded the revision of the ADB safeguards policies, however, noted
that the experience with dispute resolution was varied, and that “grievance redress mechanisms were
often established, but mostly within the government or project structure, and sometimes committees were
not functional.” 83 Nonetheless, even at the time of the Project, virtually all projects funded by ADB had
local extra-judicial redress mechanisms that allowed easier dispute resolution, and rarely did a case reach
the formal judicial system. For example, in ADB’s 1994 Jamuna Multipurpose Bridge Project, over
9,000 cases were settled by a special Grievance Redressal Committee set up for the project.
75.
The IADB’s involuntary resettlement policy84 highlights consultations, and is not
prescriptive about the form on a grievance mechanism except to emphasize its usefulness in avoiding
onerous judicial proceedings.

79

IADB. Involuntary Resettlement Operational Policy. OP 710. 22 July 1998. In 2006, the IADB adopted the revised
Environment and Safeguards Compliance Policy (OP-703).
80
ADB. Policy on Involuntary Resettlement. 1995.
81
AfDB. Operational Guidelines on Displacement and Involuntary Resettlement. 1995. The first formal policy was issued in
2003, and then replaced by the 2013 Integrated Safeguards System, which specifies that “Although the Bank addresses
grievances primarily at the country level, it has an interest in ensuring that these processes are responsive, treat claimants
fairly, and operate effectively … The Bank ensures that clients establish credible and independent local grievance and redress
mechanisms to help resolve affected people’s grievances and concerns regarding the environmental and social impacts of the
project.” (Page 18) and, “The borrower or client establishes a credible, independent and empowered local grievance and
redress mechanism to receive, facilitate and follow up on the resolution of affected people’s grievances and concerns about the
environmental and social performance of the project. The local grievance mechanism needs to be accessible to the
stakeholders at all times during the project cycle, and all responses to grievances are recorded and included in project
supervision formats and reports” (Page 29).
82
Policy on Involuntary Resettlement, 1995. See also Handbook on Resettlement: Guide to Good Practice. 1998. The Policy has
now been updated and incorporated, together with the Policy on Indigenous Peoples (1999) and Environment Policy (2002),
into ADB’s Safeguards Policy Statement, 2009.
83
ADB. Special Evaluation Study on Involuntary Resettlement.
84
IADB. Involuntary Resettlement: Operational Policy and Background Paper. 1998.
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A preliminary resettlement plan must be prepared as part of the Environmental and Social Impact
Assessment (EIA). It must undergo a process of meaningful consultation with the affected population … It
must include sufficient information to be evaluated along with other project components. At a minimum, it
must include … evidence of consultation with the affected populations. 85
The final plan must contain … a mechanism for the settlement of disputes regarding land, compensation
and any other aspects of the plan. 86
In larger resettlement projects, mechanisms should be established to provide … simple and transparent
dispute resolution, particularly in regard to claims for compensation, to avoid lengthy judicial and/or
administrative procedures. 87

XII.

Videoconference with Complainant

76.
During review of the Complaint, a videoconference was held on 7 May 2015 between the
Expert and a representative of CEKOR, 88 the Complainant, with a representative of the PCM participating
as observers. The hour-long discussion covered several aspects of the Complaint, and provided useful
insight into the development of the mine and the state of the villages affected by its expansion. The
Complainant stressed that the Simić family had not known about the expansion of the mine and its
potential impact in expropriating properties in the village of Kalenic, was not consulted, and simply made
an offer of compensation, which it then later took to court owing to its perceived inadequacy of coverage.
The Simić family wanted to continue with an appeal, 89 but owing to the illness of Milan Simić, accepted
the verdict and the compensation offered. The Complainant drew attention to failings in the judicial
system and the perceived political and institutional clout of EPS, which would have ensured that the
Simić properties and assets would have been expropriated even with reportedly unfair compensation
levels. However, the Expert emphasized that the Compliance Review Report could not address any
broader state, legal, institutional or political issues other than those that directly related to the Complaint.
77.
Subsequently, the CEKOR representative provided feedback on the Compliance Expert’s
query on the conduct of consultations:
Law on the environmental impact assessment in Serbia was adopted in 2004. Therefore all rules
regarding public consultations didn`t exist at that time, so Ministry had no obligation to conduct
public consultations regarding Tamnava West project. That is the answer to question why affected
people (like Simic family) were not informed about the project and was not included in EIA process.
We have checked that with department for EIA and SEA of ministry for environment of Serbia
thorough telephone … 90

XIII.

The Complaint: Compliance with EBRD Policies and Procedures

78.
The Complaint involves circumstances that occurred some 12 years ago, and the Complaint
itself was made seven years after the dispute by the Simić family on compensation levels had been legally
85

Ibid. Page 4.
Ibid. Page 5.
87
Ibid. Page 34.
88
Mr. Zvezdan Kalmar.
89
The Eligibility Assessors understood this to be to the Constitutional Court of Serbia.
90
Email from Mr. Zvezdan Kalmar to PCM Officer. 11 May 2015.
86
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adjudicated. While one can look back in hindsight with a commentary on what could have been, it is
equally important to see whether the lessons of experience have been incorporated in policy evolution
since those times. Not that that exonerates faults, if any, but if there have been improvements to
approaches, that demonstrates intent to remedy past mistakes.
79.
For the purposes of this Report, there are two dimensions that may be considered in
assessing the Complaint. First, as the Eligibility Assessment sets out, and in strict adherence to the terms
of reference set out for the Compliance Review, was EBRD in compliance with its policies and
procedures existing at the time? Second, could EBRD have done better? The latter is distinct from the
compliance issue, but as this Report believes it is important to place institutional conduct of resettlement
planning in a more dynamic context as an observation on ongoing institutional practices.
80.
The preceding sections have set out in some detail the requirements and context in which
public consultations and grievance mechanisms associated with the Project were expected to have been
designed. From a public consultations perspective, the 1996 Environmental Policy was quite
unambiguous about the way in which EBRD needed to handle environmental information on the Project
and communicate critical information to stakeholders, particularly affected persons. Clearly, consultations
and communications had to be an integral part of the Project. At the field level, EPS and MB Kolubara
needed to keep affected persons informed as part of both the expropriation process and the compensation
and relocation. At the corporate level, EBRD needed to ensure that EPS carried out its consultative
commitments and reflect public disclosure efforts, mechanisms and mandated periods in its
documentation.
81.

For EPS:
•
•

82.

Public consultations were mandated as part of the EIA process, and the EIA was made publicly
available in June 2002, and explained at public meetings initiated by the municipal administration
and through local media (newsletters, brochures, institutional contact, TV)
All consultation and information dissemination requirements associated with expropriation of the
properties for the Tamnava West Field expansion were carried out in accordance with legal
requirements under the Law on Expropriation and associated regulations and procedures
For EBRD:

•
•

83.

All public consultation requirements (national as well as EBRD requirements) were met, with
EPS having established a public information and consultation process to continue liaison with the
affected public during its expansion phases
The EBRD Board document for the Project explicitly stated that public consultation requirements
had been met, including the required 120-day public disclosure period
For the Simić family:

•

•

Expropriation processes involved notifications related to the expropriation of their properties that
were acknowledged by the Simić family, including: notice of expropriation; registration of
Certificate of Expropriation; offer of compensation; minutes of agreement on partial acceptance
of compensation terms.
With documentary evidence of notifications and compensation offers (and partial acceptance of
compensation made in the initial offer), the Simić family was able to seek legal recourse from the
Municipal Court of Ub, reportedly upheld by the Serbian Supreme Court, which made binding
decisions on the case.
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84.
Whether or not the consultations attracted significant attention, locally, nationally or
internationally, as noted by EBRD Management and internal documentation, is somewhat irrelevant.
True, EPS had already completed the process of public information aimed at resolving resettlement issues
with the local population, but lack of noticeable attention does not mean that individual households may
not have been concerned.
85.
The RP was generally consistent with contemporary resettlement planning practices, and
identified several aspects of the resettlement process relevant to the Complaint. Sections VII and VIII of
this Compliance Review Report have discussed the RP and its provisions in some detail. It notes that with
the relocation of several settlements over many years of mine development and expansion, the relocation
experience had been seen by local municipal assembly members as positive. However, at the time, there
was some disaffection with the resettlement process owing to slow infrastructure development in New
Kalinic, ascribed to shortage of funds at EPS. Hence, the RP was quite emphatic about the need to
improve communications between EPS and the communities to restore their confidence in the company,
the process and outcomes. It is evident, though, whatever resentment potentially displaced persons might
have had, that there was still considerable interaction between EPS and the communities, both on the
substantive expropriation procedures and the right to contest compensation levels. Hence, the
communities were not uninformed. The recourse offered to affected peoples to appeal valuation and
compensation levels had been exercised by a few households.
86.
This Compliance Review Report understands from EPS that with expropriation having been
an essential feature of the Kolubara Mine development and expansion over many years, the following
elements were integral to the process and had been applied to the Project itself: 91
•
•
•
•
•
•
•
•
•

91

Regular public meetings on the potential expropriation are organized by the Municipality of Ub to
which all community members are invited through public an corporate information systems
(newsletters, formal notices, website, television)
Through the public information campaign, an individual property owner in the municipal area is
made aware of whether the property was within the Tamnava West Field development area and
thus subject to expropriation within a period that is also communicated at that time
With the “public interest” legally established for the expropriation of identified properties by the
expropriation beneficiary (EPS), a first contact is made by the municipal administration with each
individual owner of properties and assets
During the first contact, each owner is informed of the details of the expropriation of all
properties and assets and his/her rights in the expropriation proceedings
All observations are recorded in formal minutes signed by the property owners that also included
objections, if any, by the owners
The property owners are informed that there would be an inventory of the properties identified
for expropriation – conducted in the presence of a lawyer if the owner chose to retain one
The owners are given the findings of the inventory/valuation conducted by experts and requested
to check the details carefully, and submit objections, if any, to the expropriation beneficiary
The expropriation beneficiary makes a formal offer to individual property owners to conclude an
agreement on compensation for the expropriated properties based on the expert assessment
During the agreement on compensation at the municipal administration, the owners are cautioned
not to agree to the compensation levels offered if they have any objections, and that
reimbursement would be determined in extra-judicial proceedings in a “competent” court based
on estimations by an expert appointed by the court

Communication from EPS to EBRD, 15 June 2015.
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•
•

The final decision would be rendered by the court and compensation levels communicated to the
individual owners that had had objections earlier
A legal remedy is mentioned in the court’s decision on compensation levels for the properties and
assets proposed for expropriation

87.
The procedure that EPS followed was generally consistent with expropriation procedures
across most European countries, and accepted practices in multilateral-financed projects that involved
involuntary resettlement planning.
88.
From a consultations perspective, what documentary evidence could have been submitted as
to prove that there had indeed been consultations with the Simić family prior to the judicial proceedings
that the family later instituted? Among those, there could have been:
•
•
•
•
•
•
•
•

Record of participation by the Simić family in public or individual meetings with EPS, if any
Results of the socioeconomic survey for the Simić property itself, if covered by the RP
Certificate of Expropriation, issued and received by the Simić family
Permission to enter the Simić property for valuation, if other than verbal 92
Offer of compensation through either EPS or the Municipality of Ub
Rejection of offer, if other than verbal
Acceptance of an EPS compensation payment by the Simić family93
Records of communications at EPS demonstrating exchanges with the Simić family

89.
The Compliance Review Expert was unable to obtain specific information on those aspects.
In a communication94 to EBRD responding to queries made by the Compliance Review Expert, EPS
mentioned a list of documents, reportedly submitted by EPS to EBRD during meetings held in 2013,
which included an appendix devoted to the issue of the expropriation of the Simić family properties 95:
However, the Compliance Review was not able to obtain a copy of those documents, which were not
available with either the operational departments or PCM; indeed, it was mentioned by EBRD that the list
was not mentioned in any formal documentation held at the institution. The Eligibility Assessment Report
for this Complaint refers to “an extensive meeting with relevant representatives of EPS during his visit to
Serbia … during which they expressed company’s position regarding the Simić case,” 96 and “an
additional letter sent to the PCM on 4 November.” 97 However, it is understood that there are no minutes
or records of the meeting indicating the topics discussed or documents reviewed.
90.
The database at EBRD regarding resettlement issues as part of project documentation was
inadequate. While one understands that significant time has elapsed since the event, all documentation
formally submitted to EBRD, whether to PCM or operational departments, should have been archived and
accessible for review as needed. EBRD itself did note at the time that EPS could have had a more
comprehensive and systematic data management system, and the European Agency for Reconstruction
later provided technical assistance to improve the environmental management system at EPS.

92

An interesting article that analyses views of households being resettled as part of the Kolubara mine expansion mentions the
term, “Komisija,” which it notes “is the expression used by the local resident who, as part of compensation process during the
resettlement, would visit individual households in order to make detailed calculation of individual property value in monetary
terms.” J. Petric, “Residents’ Views of Resettlement Issue of Vreoci: Sustainability or Phrases.” Spatium. No 12. Pages 12-17.
93
Partial payment was accepted. See Footnote 13.
94
15 June 2015.
95
Information No. 7-21-7057 dated 04.11.2013. List of submitted documentation No. 7-21-7058 dated 04.11.2013.
96
Eligibility Assessment. Page 7.
97
Ibid. Page 10. Footnote 5.
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91.
The assessment of the case from a consultation perspective, then, has to be based on the
assumption that if the Simić family contested the valuation of their properties in court, then they would
obviously have had to have known, prior to their suit against EPS, that (i) the lands were scheduled for
expropriation and that they had been informed of the initiation of expropriation proceedings; 98 (ii) other
properties and assets in the vicinity of their holdings were being expropriated; (iii) they would be
compensated for their properties and assets; (iv) there had been a valuation of their properties and assets
based on their permission to enter into the properties in question; and (v) there was a valuation of the
properties and assets in a formal offer made by EPS/Municipality of Ub (Certificate of Expropriation).
Given the kinship connections among inhabitants of a long-established village, it seems improbable that
the Simić family would either not have known of the expansion of the Tamnava West Field into Kalenic
Village or that they had not been informed by EPS or the Municipality of Ub of that expansion in public
communications. It is even more likely that the Simić family would have known as the Kolubara Mine
(Tamnava West Field) had been operating in the area since 1984. Also, as Dragan Simić had been an
employee of EPS for quite some time as an operator of auxiliary machinery, 99 he must have been familiar
with mining operations and expropriation issues associated with the expansion of the mine area, and
should certainly have been aware through EPS newsletters and announcements. Hence, the contention by
the Complainant that the Simić family was unaware of the expansion of the mine and impending
expropriation must be untrue.
92.
The grievance mechanism issue presents a different perspective. In terms of responding to
the Complaint, it appears that EBRD did indeed comply with the provisions of World Bank 4.12 – which
was the reference cited in the Environment Policy 1996, in the following manner:
•
•
•
•
•
•
•
•

The RP clearly specified the grievance mechanism, which was the judicial and administrative
system prevailing in Serbia
The recourse for affected persons lay in an established appeals structure, involving the municipal
administration, the district court, the Supreme Court, and perhaps even the Constitutional Court 100
All affected persons were free to appeal against the Certificate of Expropriation and the terms of
compensation
Local residents had ready access to the municipal administration and the Municipal Court
In the event of disputes, compensation levels would be reviewed by court-appointed independent
experts qualified to assess buildings and/or agricultural produce/productivity
Any changes to the compensation offer decided by the courts would be binding on EPS
Time periods at all stages of appeal were clearly specified under the law
With few appeals in the judicial system – which appeared to reflect that the expropriation process
and compensation negotiations by EPS had been conducted fairly well – persons affected by the
Kolubara mine expansion could expect to have rulings within reasonable time

93.
Guidance provided in the Resettlement Sourcebook refers to affected persons being able to
have access to “processes established under law, local regulations, or administrative decision,” which
was the case in Serbia. The Sourcebook does not state that an alternative grievance mechanism has to be
set up, but that the prevailing situation should be reviewed to ensure that with adequate information,
affected persons have ready access to dispute resolution.
The Court decision on the claim for additional compensation (1R.br.55/06) notes that, “The Proposers [Simić] received the
notification about the initiation of the expropriation procedure on 28 June 2006.” Page 6. One of the Proposers himself
(Dragan Simić) admitted that “he learnt about the expropriation of the land … in June 2006.”
99
Mentioned by EPS in its communication to EBRD, 15 June 2015.
100
It is not clear that the Constitutional Court would have entertained appeals involving compensation levels, but rather the
constitutionality of expropriation. However, the Complainant mentioned that they would have appealed to that Court had it not
been for the illness of Milan Simić.
98
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94.
Now, while the mechanism may have been specified in the RP, there is the question of
whether the mechanism that was relied upon was adequate for the requirements of the Project. That is, if
the perception is that strict compliance was lacking, was there, then, substantial compliance with policy
requirements? It is important to note that in any situation, the issue of the adequacy of a national judicial
system is not really questioned in resettlement planning, but the question that is more relevant is whether
the existing judicial and administrative system allowed for effective resolution of grievances, which
fulfils the substantial compliance requirement. While the RP does point out that appeals to the Supreme
Court of Serbia could be lengthy (even longer if an appeal was entertained by the Constitutional Court),
the immediate recourse of persons affected by the Kolubara Mine expansion to client and local
jurisdiction-led solutions, while at times “tedious” and “a little time-consuming,” 101 had resulted in
acceptable outcomes for affected persons. Hence, as there were no prolonged judicial proceedings to
avoid for which an alternative mechanism might have been required, reliance on the Serbian judicial and
administrative system appears to be justified.
95.
Here, EBRD and the expert engaged to prepare the RP did not vary from the practice
followed in the region by the World Bank, in which the national judicial system was generally viewed as
the most effective albeit somewhat slower method of responding to any grievances that resettlers might
have had.
96.
In its commitment to setting up an effective grievance mechanism, EBRD had been expected
to look to good international practices at the time. While there is no evidence that international practices
were reviewed – and given that there was wide variation across the globe – the approach taken for the
Project was generally consistent with that adopted in the region.
97.
Thus, while there may be varying perceptions about the way in which EBRD could have
been more responsive to establishing more accessible means of redress, there appears to be nothing
inherently inappropriate in having direct recourse by those affected by the Tamnava West Field expansion
to the municipal administration and the Municipal Court of Ub. Again, while there may also be
perceptions about the way in which the courts engaged experts to review cases, assess values and
recommend measures, those processes were set in the laws of the land, the evolution of which takes very
different routes from mere observations in infrastructure projects.
98.
While not directly related to the Complaint, it could be asked whether the intervening years
had shown improvement in EBRD practices with respect to consultations and grievance mechanisms. The
key response to that question is that since 1996, the institution has gone through several policy iterations
to improve the way in which it approaches and incorporates environmental and social issues in its
operations. As with the 2008 Environmental and Social Policy, the current Environmental and Social
Policy (2014) sets out 10 Performance Requirements in which aside from participatory processes,
grievance mechanisms are treated in more detail, with reference to timeliness, impartiality, facilitation,
cultural appropriateness, accessibility, and objectivity – and again, as with the 2008 Policy, specifically
that:
… the client will establish an effective grievance mechanism, process or procedure to receive and
facilitate resolution of stakeholders’ concerns and grievances …. 102

101

RP. Pages 11, 13.
2014 Environmental and Social Policy, Page 58; and 2008 Environmental and Social Policy, Page 72.
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99.
Of the 11 projects approved/being processed since the approval of the Policy for which
ESIAs and Stakeholder Engagement Plans are available on the EBRD website, none have other than
client-led mediation structures, with final recourse to the judicial system.

XIV. Conclusion
100.

The issues raised in the Eligibility Assessment as the grounds for Compliance Review were:
1. Whether EBRD had failed to ensure the implementation of the requirements of the
1996 Environmental Policy on public consultation in respect to the Project.
2. Whether EBRD had failed to ensure the implementation of the requirements of the
1996 Environmental Policy regarding establishment of a grievance mechanism.

101.
From a policy perspective, the two key documents (Relevant Policies) against which the
compliance of EBRD has to be measured are: (i) Environmental Policy, 1996; and (ii) Policy on
Disclosure of Information 1996. From a procedural perspective, the main references are the Resettlement
Plan prepared for the Project, and the Environmental Procedures of EBRD.
102.
Given the legal provisions of the 1995 Serbian Law on Expropriation, and detailed
procedures in place and followed by EPS under the Project, there appears to be no failing in compliance
by EBRD with its Policy requirements of disclosure and public consultations for the Project. Equally,
having specified a grievance mechanism in the Resettlement Plan that was available to affected persons
and offered adequate resolution of issues in accordance with the laws of the land, and was generally
consistent with international practices followed in the region, EBRD did comply with the provisions of
the Environmental Policy.
103.
The Compliance Review concludes, pursuant to PCM RP 39, that on review of available
information and with due regard to the issues relevant to the Complaint, EBRD was in compliance with
its policies, practices and procedures at the time with respect to:
1. The conduct of public and individual household consultations, consistent with the
requirements of the Environmental Policy 1996, Environmental Procedures 1996, the
provisions of the Environmental Impact Assessment prepared for the Project, and
practices of the Client/power utility, EPS; and
2. Adherence to the provisions of the Environmental Policy 1996, which required that
EBRD followed World Bank standards, that is, OP 4.12 Involuntary Resettlement,
which in turn required that a grievance mechanism be identified, in this case the
judicial and administrative system in Serbia.
104.
In reaching its conclusion, the Compliance Review has drawn on documentation at EBRD,
documentation submitted by the Complainant, publicly available materials, discussions with EBRD (at
EBRD headquarters) and the Complainant (videoconference), and research into policies and practices
prevailing at other multilateral financial institutions at the time.
105.
Given the conclusion, this Review has no specific recommendations to make on the
compliance issue, largely in recognition of the continuing improvements to the EBRD policy environment
which are evidence of institutional commitment to devising more effective environmental and social
safeguards, particularly in placing those as Performance Requirements in the 2008 and 2014 Policies.
However, the Compliance Review does note, importantly, that (i) there should have been more oversight
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in the resettlement planning process to ensure that actions which met policy requirements were
documented properly; 103 (ii) EBRD should have maintained a more comprehensive database on the
resettlement planning and implementation process; and (iii) monitoring reports should have been
submitted regularly and archived properly. That baseline would then have allowed for more effective
evaluation of the process, including the performance of the Client (EPS) as well as the welfare of affected
persons in entitlements and relocation, until the relocation of affected households had been completed,
soon after which post-evaluation could have been conducted.

103

The Special Study 2003 Environmental Policy Review: Achieving the Bank’s Environmental Mandate through Direct
Investments (EBRD Evaluation Department, January 2008) notes that a social specialist was not recruited until 2005.
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1. Resettlement Plan

The names of the households have been redacted for privacy reasons

2. EBRD Disclosure of Public Information 1996
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Епrореan Вank
for ReCoDstruction and Development

••

Contents

EBRD policy

Benefits

оп

disclosure

о! sharing

о! information

information

2

3

Disclosure policy guiding principles

4

Publications programme

4

New initiatives

6

Environmental policy and information

8

Limits

о! information

disclosure

1О

Cost recovery

11

Requests for information

11

Contact details

12

EBRD policy оп disclosure
of information

Benefits of sharing
information

The European Bank for Reconstruction and Development
(EBRD) was estaЫished in 1991 to foster the transition towal'ds
open maтket-oriented economies and to promote private and
entrepl'eneurial initiative in the countries of central and еаstеш
Ешоре and the former Soviet Union. PI'oviding information
about the Bank's operations and the countries and sectors in
which it operates is а vital part of its role in this transition.

Accountability

The EBRD recognises the increasing puЫic interest in its
operations and operational policies. The EBRD's disclosure
policy, approved Ьу the Board of Directors in Арri1199б, aims
to impart this information to а wide variety of audiences. This
policy includes а number of new information initiatives to make
the Bank's operations more transpaтent and to enhance understanding of the countries and sectors in which it operates.
оп

the presumption that, whenever
the EBRD's орегаtiопаl
activities will Ье made available to the puЫic in the absence
of а compelling reason for confidentiality. While а transparent
approach to information is the EBRD's goal, this must Ье
caтefully balanced with the needs of its members and clients.

The policy is based

possiЫe, infOlшаtiоп сопсешiпg

The policy provides а mechanism for keeping the puЫic
informed about the Бсоре and creativity of the Bank's
operational activities, and increases the variety and volume of
publicly availaЫe information оп those activities. It will also
increase puЫic Ю'iатепеss of the information already availaЫe
through the EBRD's extensive puЫications pгogramme and its
Business Information Centre. The Bank will in future provide
information оп most projects before Boaтd сопsidегаtiоп, and
will continue to meet individual геquеsts fol" infогmаtiоп
whenever possiЫe.

The EBRD recognises that an appIOpriate policy of disclosure
of information will help to maintain puЫic БиРР0l1 for its role in
fostering the transition tоwагds open mагkеt - оriепtеd
economies and to pIOmote ргivаtе and епtrергепеuгiаl initiative
in the соuпtгiеs of operations. АБ а puЫicly funded institution,
tl1e Bank has а геsропsiЫlitу to disclose the nature, methods
and геsults of its operations in pursuing its objectives. ThIOUgh
the implementation of this policy, the EBRD hopes to iпсгеаsе
аwагепеss of its operations and its гоlе in the tгапsitiоп ргосеББ.

Project enhancement
Iпсгеаsеd transparency is beneficial in stimulating interest in
the Bank's operational policies. In рагtiсulаr, it facilitates local
consultation оп operations. This сап benefit both pl'oject design
and implementation.

Transition impact
The EBRD is an imp0l1ant vehicle fol" assisting the transition
РIOсеББ in its соuпtгiеs of operations. Other institutions, both
puЫic and ргivаtе, аге also iпсгеаsiпglу involved. Greatel"
аwагепеss of the EBRD's орегаtiопs helps in the coordination
of the wогk of these огgапisаtiопs and, in tuш, iпсгеаsеs the
Bank's influence Ьеуощl the Ьоuпdагiеs of its own ргоjесts.
Iпсгеаsеd puЫic аwагепеss сап stгепgthеп the Bank's
demonstl'ation гоlе to оthегs working in the геgiоп. It will also
inCI'ease maIket confidence and encourage practical financial
and technical support for the Bank's wогk .

This document seeks to provide а summary of the EBRD's
disclosure policy. It is hoped that this will prove а useful guide
to interested groups, business partners and members of the
puЫic.
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Disclosure policy guiding
principles

•

Procurement Policies and Rules

•

Environmental Policy

•

Environmental Procedures

'ЛIе

•

Teclmical Cooperation

EBRD's disclosure policy is guided
principles:
•

•

•

•

•

Ьу

the following basic

Periodicals

Every effort will ье made to foster а better understanding
of the EBRD's mandate in order to facilitate its operational
acti vities.

•

Annual Report

•

Transition Report (annual- with semi-annual updates)

All publicly available infопnаtiоп will Ье accessible to
individuals or organisations of апу member country.

•

Procurement Opportunities (monthly)

•

The Economics oJTransition (biannual)

Reasonable charges шау ье made to recoup the cost of
supplying such infопnаtiоп.

•

Environments in Transition (biannual)

•

Law in Transition (quarte!"ly)

Тhe

EBRD will not disclose infопnаtiоп that it dеtепniпеs
to ье confidential or sensitive. J Infопnаtiоп that а country,
client or co-financing institution has indicated to the EBRD
is confidential or commercially sensitive will Ье treated as
such. The Bank will observe agreements with third parties
оп the maintenance of confidential infопnаtiоп.

The EBRD's Annual Report contains financial and operational
!"esults, а review of opel"ations for the year and ап assessment
of their impact. It is available in the Bank's four working
languages (English, F!"ench, Gепnап and Russian).

Тhe

Organisational and administrative information

EBRD will encourage disclosure of infопnаtiоп to the
extent that it will not harm the interests of the Bank or those
of its members, clients, co-financing institutions or staff.

Publications programme

Financial information

In addition to the Annual Report, infOl"mation about the Bank's
o!"ganisational structure сап Ье found in vat-iоusJасtshееts.
Copies of the Agreement Establishing the EBRD are also
available.

Sectoral policy papers
Through its publications programme, the EBRD сuпепtlу
makes available а considerable amount of infопnаtiоп about its
organisation, its operational strategy and its assessment of the
economic climate in its countries of operations. The Bank also
releases infопnаtiоп about its operations and other matte!"s of
interest to the public. These publications are listed in the
Guide to Publications. Examples include:

•

Financing with the EBRD

•

Alternative Sources о! FinanceJor Small and Medium-sized
Projects in Central and Eastern Еuторе and the CIS
аге

provided

оп

Country strategies
Summat)' Country Strategies, covering the EBRD's assessment
and ope!"ational policy, Ю'е now being developed for each of its
countries of operations.

Refel'ence puhlications

Further deta ils

Boat'd-app!"oved sectoral policy papers address the EBRD's
pGlicy fo!" operations in particular business sectors, and асе
updated as necessary. These а!"е usually available in all four
of the working languages of the Bank.

page 10 under the heading
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Economic analysis
The аппиаl Tramition Report provides а detailed assessment of
the state of transition in each country of operations. Updated
semi-annually, it summarises the conditions and prospects for
investment in the region, and the state of enterprise development. А comprehensive аппиаl economic analysis of central
and eastem Ешоре and the CIS is also included.
The Economics 0/ Tramition is а Ыаппиаl joumal produced in
collaboration with а commercial publisher. This joumal, to
which the EBRD is а regulaI contributor, provides а platform
for debate оп economic issues conceming the transition
process.

Other sources of information
The EBRD issues press releases оп тапу of its operations, as
well as factsheets about the Bank's history, organisation, and
operations. Speeches Ьу the EBRD's President and other staff
are Ieleased to the public, and тапу presentations Ьу Bank
staff members in conferences and seminars ате also available.

New initiatives
Beginning оп 1 September 1996 the EBRD will release Project
Summary Documents (PSDs) fогрubliс and private sector

projects. Shortened Board reports
also Ье made available.

оп

public sector p1'ojects will

The new Project Summary Document
А PSD will normally Ье prepared for each public and private
sector project. Release of PSDs for private sector projects will
normally оссш at least 30 days prior to the pIoject's consideration Ьу the Board of Directors. For public sector projects the
PSD will Ье released as soon as possible after the project has
passed its Initial Review Ьу the Bank's management (typically
four-five months before Board consideration). PSDs will Ье
updated if material changes are made to the project following
the release of the original PSD.

б

PSDs will Ье made available unless the EBRD's client or со
financing institution provides sound reasons for confidentiality.
In аН cases, confidential infoImation supplied to the Bank Ьу
its clients will not Ье Ieleased without the client's prior consent.
In the event that а pIoject is consideIed to Ье confidential in its
entirety, по PSD will Ье produced.
PSDs will Ье available f1'Oill the EBRD's Publications Desk and
will Ье posted оп the Bank's planned WOIld Wide Web site оп
the Intemet.

Board documents and technical information for
pubIic sector projects
Опсе а public sector ршjесt has Ьееп approved Ьу the Board of
DiIectors, а shortened veIsion of the Board report will usually
Ье available to the public оп Iequest. InfoImation identified Ьу
the Bank in consultation with the client as confidential от
sensitive о!" likely to impair Ielations between the Bank and its
members will Ье removed from the published version. In
exceptional cases, involving extensive issues of confidentiality,
the EBRD тау decide not to make апу document available.

Additional, non-confidential, factual technical inf01шаtiоп оп
public sector projects тау Ье provided оп Iequest if арршvеd
Ьу the staff тетЬет responsible for the ршjесt, after consultation with the relevant govemment and апу affected co-financier.

Use of the Internet
The planned establishment of ап EBRD World Wide Web site
will allow the public to browse or download PSDs, as well as
тапу of the Bank's publications and other documents of general
interest. Extracts from the Annual Report, Transition Report and
Financing with the EBRD, as well as press releases and
speeches Ьу the President of the EBRD, will also Ье available.
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Environmental policy and
information
The EBRD's Environmental Policy r'equires that project
sponsors provide govemments and the general public,
especially potentially affected parties, with information оп апу
significant environmental impact associated with their proposed
operations. Comments and views of these parties are taken into
account in the EBRD's approval of individual operations.
At the Final Review stage of pr'oject approval, the EBRD's
EnviIOnmental Appraisal Unit (EAU) reports оп compliance
with the Bank's public consultation requirements.

Release of environmental documentation
The EBRD's Environmental Procedures include different
requirements foг the release of environmental information,
depending оп the environmental significance of ап operation.
"А"

Level Operations have potentially diverse and significant
impacts which саппо! Ье геаdilу identified and
quantified, and for which remedial measures cannot easily Ье
prescribed. Ап Environmental Impact Assessment (EIA) must
Ье prepared Ьу the project sponsor foг аН "А" level operations.
The project sponsor must ensure through а thorough appraisal
that аН key issues, and the role of the public in the appraisal,
have Ьееп identified.
епviгопmепtаl

The public геquiгеs adequate information оп the enviIOnmental
aspects of ап operation in ordeг to comment.
The comment period must соnfотт to nationallegislation,
although the EBRD will usually геquiге at least 3О days and
often longer. Private sector operations require а minimum of
60 days between the геlеаsе of the EIA and Boar'd consideration. For public sector operations а minimum of 120 days is
required. In exceptional private sectoг cases, whеге timing is
crucial and the EBRD's management is satisfied that in аН
other respects the Bank's Environmental PIOcedures have Ьееп
followed, the minimum геquiгеmепts тау Ье waived. The
waiver will Ье reported in the Board documentation.

Centre (ВIC) when they are released Ьу the project sponsor.
The EIA Summary is sent to the EBRD Board of Directors at
the same time. А summary of environmental issues will also
Ье included in the Project Summary Document.
For апу exception ог waiver of these requil'ements, private
sector project sponsors must ртоуе that commercial confidentiality considerations outweigh the benefits of public disclosure
prior to Board approval. For instance, the success of а project
might depend оп keeping the names of project sponsors
confidential until the time of Board decision. When exceptions
are granted, legal documentation will not Ье signed until public
consultation has Ьееп successfully completed following Board
appl'oval. In such cases, the scope and procedures for the
public consultation will have Ьееп agreed Ьу the Bank and the
project sponsor before EBRD Board consideration.
"В" Level Operations involve potentially significant
environmental impacts which сап Ье readily identified and
quantified, and for which preventive and remedial measures
сап Ье prescribed without much difficulty. The EBRD requires
ап Environmental Analysis of these projects. For public sector
operations this analysis is ап аппех to the PSD. For private
sector projects, а summary of key findings will Ье attached to
the PSD. The Bank has по formal notification requirements for
such projects, but environmental information оп the operation
must Ье released Ьу the project sponsor in accordance with
nationallegislation.

In some cases, the Environmental Analysis will indicate that
there have Ьееп significant environmental issues associated
with ongoing operations prior to the EBRD's involvement. For
example, facilities тау previously have failed to comply with
environmental ог health and safety requirements. In these
cases, in addition to release of information Ьу the EBRD, the
Bank will usually require the pIOject sponsor to release а stateтеп! оп remedial measures agreed with the Bank, prior to
disbursement.
"е" Level Operations аге those with по potentially significant
environmental impacts. There are usually по environmental
information disclosure l'equirements for such operations.

The EIA and ап EIA Summary ате made available to the public
(without EBRD comment) in the EBRD's Business Information
8
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Limits of information
disclosure
While а b:anspaTent approach to infO!"mation is the EBRD's
goal, this must Ье сю'еfullу balanced with the needs оЕ its
membeIs and clients, Confidential and sensitive infO!"mation
must Ье pIotected as appIopIiate, The Bank maintains а high
stапdЮ'd оЕ conduct with Iespect to confidential business
inf()l'mation, Fаilше to continue to obseIVe tllat stапdЮ'd would
not only affect the cIedibility оЕ the Bank with its existing
clients but could act as а dеtепепt to futше clients, Gепешllу,
confidential mateIials cannot Ье l'eleased without the agIeement
оЕ theiI O!"iginators,
Maintaining the confidentiality оЕ the iпtешаl delibeIations оЕ
EBRD decision-making bodies епsшеs ап iпtешаl fl'ee -flow оЕ
infOI-таtiоп and ideas, Making iпtешаl documents Ioutinely
available cOl11d disсошаgе new and шdiсаl thinking, As а
Iesponsible employeI, tlle Bank also has а duty to its staff to
maintain their pIofessional integIity and pIivacy and to pIOtect
peIsonal confidential information,
FOI tlle reasons outlined аЬоуе, ceItain categoIies
aIe not l'eleased, These include:
Ео!" iпtешаl ршроsеs

оЕ documents

•

project evaluation repolts which are pIoduced ЕО1' il1ternal
use only;

•

financial, business or propIietary information fIOill private
O!"ganisations о!" individuals l'eceived Ьу the EBRD in the
analysis or negotiation оЕ loans, unless permission is given
Ьу those private O!"ganisations or individuals to release trus
information; and

•

other information that EBRD management determines to Ье
confidential о!" sensitive,

Cost recovery
Increased public disсlоsше places additional demands оп
тапу EBRD staff, not just those diIectly involved in public
information, The Bank will recoup these incIeased costs, where
possible, Ьу char-ging ап appropIiate Еее ЕО!" certain publications. The majority оЕ the EBRD's publications will continue to
Ье provided fl'ee оЕ char-ge.
The Bank is committed to епsшiпg tl1at а char-ge Еог publications does not prevent intel'ested par-ties Егот obtaining
infol'mation about the EBRD.

•

documents intended

only;

•

Вою'd

documents, unless they aIe intended fOI public
[elease and Boar-d approval Ео!" Ielease is given;

Requests for information

•

ргivilеgеd

Requests ЕО!" documents al'e handled Ьу the EBRD's
Publications Desk, and тау Ье sent Ьу Еах, таа or telephone
to the address below. Documents ше also available to personal
callers at the EBRD's Business Information Centre.

infO!"mation, sucll as legal advice and
,vitl1 ехtешаllеgаl adviseIs;

соггеsропdепсе

а

infoImation that might prove
оЕ membel' gоvешmепts;

•

infOI-таtiоп

in the EBRD's possession that was not created
Ьу the Bank and is identified Ьу its oIiginato!" as being
sensitive and confidential о!" when the oIiginato!" has
Iequested tllat its release Ье Iestricted;

•

infoImation Ielated to РIосшеmепt pIocesses, including
pIe-quаlifiсаtiоп informatiol1 submitted Ьу pIospective
biddeIs; tender's, PI'oposals 01' pl'ice quotations; о!" recO!"ds
оЕ dеliЬешtivе processes;
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thIeat to the national

sесшitу

•

The new Project Summary Documents and otl1er documents оЕ
general interest will Ье made available both in plint and оп the
EBRD World Wide Web site now being developed. As well as
being а popular- and convenient method оЕ disseminating
information, use оЕ the Web site will also help reduce costs.
Individual l'equests for infol'mation should Ье directed to the
EBRD Communications Depar-tment. The Bank's Resident
Offices in its count:Jies оЕ operations ше also expected to play
ап increasing role in the dissemination оЕ infO!"mation.
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Contact details
European Bank for Reconstruction and Development
Опе Exchange Square
London ЕС2А 2ЕН
United Кingdom
Switchboard

Tel: +44 171 338 6000
Fax: +44 171 3386100
Telex: 8812161 EBRD L G
Swift: EBRD GB2L
External requests for EBRD information

EBRD Communications Department
Tel: +44 171 338 7236
Fax: +44 171 3386754
External requests for EBRD documents and
pubIications

EBRD puыiationss Desk
Tel: +44 171 3387553
Fax: +44 171 3386690
For personal callers to the EBRD headquarters

(Advance notice of а visit is advisable to
documents ате available.)

еПБите

relevant

Business Information Centre
Те!: +44 171 3386747
Fax: +44 171 3386155

Cantact details 0/ atheI" ЕВнп Dерагtmе nts and Resident
Offices аге available in the Annual Repart and /·egulaгly
updated /actsheets.

EBRD Web site: http://www.ebrd.com
(jram 2 September 1996)
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