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Abstract
Too often overlooked, an effective and efficient insolvency system is a critical part of a sound and stable economy. 
Many transition countries have made significant strides in the development of their insolvency systems, but there  
is much to be done. This edition of Law in transition online focuses on making an insolvency system work and 
features articles that consider key pillars of an insolvency system: the laws and regulations upon which the system 
is built, the judiciary and regulators who apply and interpret the law, and the insolvency practitioners who make the 
system run.
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Globally, we continue to experience a period 
of relatively stable economic growth, with 
generally low inflation and low interest 
rates. Entrepreneurial activity continues 
to be strong and business failures are at 
an all-time low. As the summer of 2007 
unfolded, liquidity issues emerged and the 
credit market displayed signs of weakening. 
Market participants in structured finance and 
leveraged acquisition began experiencing 
challenges that reflected this weakness.  
Despite these recent events, the outlook 
is for a continued relatively strong global 
economic climate. But even in this period of 
strength it is vital that we remain constantly 
vigilant to ensure that insolvency systems 
continue to develop and adapt to the 
changing business environment.

Insolvency is not a domestic issue. An 
economy is a complex network of trade 
and investment that is linked into a global 
system. Corporations and capital move 
around the world with increasing velocity, 
bringing development and employment, but 
the movement is based on a number of 
factors, not the least of which is the stability 
and predictability of the investment climate.  

A major part of any investment decision is 
the strength and efficiency of the insolvency 
and restructuring environment. Inconsistency 
or inefficiency in the application of the law 
can frustrate a country’s ability to attract 
investment and the benefits that come with 
it.  Volatility in the global capital market 
has increased the need for a responsive 
infrastructure that reduces friction in the 
system.

It is for this reason that those in the 
international community, such as the 

European Bank for Reconstruction and 
Development (EBRD), INSOL International, 
the World Bank and the United Nations 
Commission on International Trade Law 
(UNCITRAL), are working together to assist 
the development of effective and efficient 
insolvency systems around the world; 
systems that work not only in the home 
jurisdiction, but that also work seamlessly 
with those in other countries.

INSOL International works on a global scale, 
holding conferences, advising governments 
on legal reforms and training insolvency 
practitioners. One of its constituent 
organisations, INSOL Europe, has taken an 
active role in insolvency-related activities in 
central and eastern Europe, most notably 
through its Accessing Countries Committee 
(ACC). The work of the ACC is designed to 
supplement and build on the work being 
carried out by the EBRD, other multilateral 
organisations and national development 
aid agencies with an emphasis on training 
professionals who subscribe to the highest 
ethical standards and professional codes of 
conduct.  

Together, we are working to build insolvency 
systems that are based on three pillars: (i) 
rules and regulations, normally in the form of 
laws and secondary legislation; (ii) a judiciary 
that is well trained and free of corruption; 
and (iii) insolvency professionals. 

The three pillars are reasonably well 
established in the major economies, but 
most transition economies continue to 
exhibit weakness in one or more of them. 
We have seen a great deal of progress in 
many of the EBRD countries of operations 
– new laws are being adopted and old ones 

Foreword

Making an insolvency system work

Robert Sanderson
President, 
INSOL 
International1
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amended; regulators, both private and governmental, 
are being set up; associations of professional 
insolvency practitioners are being created; and judges 
are being trained in insolvency issues. 

Serbia provides an excellent example of cooperation 
between INSOL, the EBRD, the World Bank, the United 
States Agency for International Development (USAID) 
and Gesellschaft für Technische Zusammenarbeit (GTZ), 
each of which is active in the country and each of which 
has focused its efforts on helping to develop part of 
the insolvency system. INSOL Europe recently held its 
ACC meeting in Belgrade, providing technical training 
and useful insights into cross-border insolvency issues 
to practitioners from across the region. For its part, the 
EBRD has focused on developing regulatory capacity, 
helping the Serbian Bankruptcy Supervisory Agency train 
and regulate the country’s insolvency practitioners.

However, work in the transition countries, as well 
as the major economies, is not finished. There is a 
need to constantly improve the training of insolvency 
professionals and judges. Laws must be periodically 
amended to keep pace with economic developments 
and all countries need to focus on the realities of cross-
border insolvency brought on by economic globalisation.

In this issue of Law in transition online we look at all 
of these important subjects, focusing on making an 
insolvency system work. Articles written by EBRD staff 
present the results of a survey undertaken by the EBRD, 
which examined the regulation of insolvency office 
holders in south-eastern Europe, set out a series of 
principles for the regulation of insolvency office holders 
and examine the impact of the Basel II agreement 
on banks in the EBRD’s countries of operations. 
Other contributors look at the USAID Commercial 
Court Administration Strengthening Activity and the 
Bankruptcy and Enforcement Strengthening projects 
in Serbia, the insolvency-related work of UNCITRAL, 
developments relating to the use of derivative 
instruments in Russia, and important issues relating to 
cross-border bank insolvency.

In this period of economic strength, and bearing in mind 
the number of challenges facing the global economy, 
it is my hope that the work of the EBRD, INSOL and 
others will help to minimise the obstacles on the road 
to further economic development, which is promising 
even if a little bumpy from time to time. Together we 
can prepare the system so that it can handle the shock 
of any future economic downturn, minimise the pain 
and set us back on the course of economic growth and 
renewal.

INSOL International is a world-wide federation of national 
associations for accountants and lawyers who specialise in 
turnaround and insolvency.  See www.insol.org

1.
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Most insolvency regimes provide for the regulation of 
IOHs1 in some form or another. The degree of regulation 
can range from the bare minimum – for example, simply 
providing that anyone can be appointed without any 
requirement for qualifications, supervision or discipline 
– to a high degree of regulation that takes away a lot of 
the IOH’s independence. 

Whatever the degree, IOH regulation is an important 
part of an insolvency law regime because an IOH’s 
powers and functions are significant. For example, the 
IOH will normally:

collect and take possession and control of a 
debtor’s assets

consider and admit or reject claims of creditors

administer proceedings to set aside pre-
commencement payments and disposals of the 
debtor’s assets 

administer proceedings on the debtor’s behalf (for 
example, to recover debts payable to the debtor)

propose some form of reorganisation of the debtor

sell the debtor’s assets and distribute the proceeds 
to creditors.













Therefore, where the relevant law provides for 
the appointment of an IOH upon the opening or 
commencement of an insolvency case, it is highly 
desirable – if not essential – that the law provides 
for the general eligibility, qualifications, standards of 
conduct and practice and regulation of these office 
holders. 

The survey
Mindful of the importance of IOHs in many insolvency 
systems in the EBRD’s countries of operations, the 
Bank carried out a survey in south-eastern Europe to 
examine the legislation governing these individuals. 

This comparative survey reviewed how the laws of 
eight south-eastern European countries provide for 
the qualification, licensing, appointment, removal/
retirement/replacement, standards of work and 
conduct, discipline and remuneration of IOHs. Although 
the survey focused on the statutes, or, “laws on the 
books” and did not seek to examine or evaluate the 
effectiveness of such a regime as it applied to IOHs, 
clearly a regime that provides for the appropriate 
qualification, licensing and standards of conduct of 
office holders is likely to be more effective than one 
that does not.

Insolvency office holders in  
south-eastern Europe

When applying an insolvency law regime, certain 
parties are required to conduct and steer the 
insolvency process. Sometimes this is a court, court 
officials, government officials or the debtor itself but 
in most cases it is private sector persons appointed 
to administer insolvency cases. This latter category of 
person, termed “insolvency office holder” (IOH), is the 
subject of this article.

Jay Allen 
Counsel, 
EBRD

Ronald Harmer 
Consultant 
to EBRD
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The countries surveyed were Albania, Bosnia and 
Herzegovina, Bulgaria, FYR Macedonia, Montenegro, 
Romania, Serbia and Slovenia. The survey was carried 
out as part of the EBRD Serbia and South Eastern 
Europe Insolvency Regulation Capacity Building Project 
with funding from the Swiss State Secretariat for 
Economic Affairs (SECO).

Methodology

The survey was conducted by reference to a checklist 
of fundamental issues concerning office holders that 
may be found in the legal provisions (or another form of 
regulation, such as a self-governing professional regime) 
of countries where office holders have been used in 
insolvency cases for some time. This checklist was 
consistent with the World Bank Principles for Effective 
Insolvency and Creditor Rights Systems,2 the 2005 
UNCITRAL Legislative Guide on Insolvency Law and 
the general practice experience of those conducting 
the survey.3 As such, the checklist may be deemed to 
reflect best practice of IOH regulation.

A detailed questionnaire (covering some 30 issues) was 
compiled to examine the laws of the surveyed countries 
to ensure that the fundamental issues on the checklist 
were covered. The review was limited to providing 
general answers to show how far each issue was dealt 
with in the relevant law. The issues and questions 
covered are set out at the end of the article.

The responses to the questionnaire were used to 
assess how far each country complied with the basic 
standards of practice, and to rate the surveyed 
countries accordingly. It also provided a useful basis of 
comparison between the surveyed countries. 

The survey was conducted on the basis of relevant laws 
in force as at 31 December 2006. 

Results
The results of the survey showed that three of the 
eight countries were in high compliance with best 
practice while three countries were rated as having low 
compliance. The results are set out in Table 1, with 
individual country results shown in the graphs contained 
in Chart 1 – a “fuller” chart indicates a higher level 
of compliance with the identified standards. However, 
the standards represent only a fraction of what is 
required for a well-functioning insolvency system and a 
higher score in the survey should not be interpreted as 
reflecting effective implementation.4 

Chart 1 shows that FYR Macedonia scored highest in 
all categories examined. The score is indicative of the 
effort made to ensure that IOHs are properly regulated. 
This in itself is a positive step towards ensuring that an 
insolvency system is efficient. 

Qualifications 

An IOH is given significant responsibility and, as a 
result, should have the basic qualifications necessary to 
fulfil those responsibilities.5 Generally speaking, these 
qualifications include general ability and intelligence, 
experience, professional knowledge and good character. 

In many jurisdictions, professions – including that 
of IOHs – are regulated by a system of licensing. 
Licensing is a highly desirable process that validates 
the individual’s qualifications, telling the world that he or 
she has met the requirements to practise and that he 
or she is capable of undertaking work in a professional 
manner. This is important for ensuring confidence 
among creditors and debtors alike. Licensing can be 
carried out by a government agency, as in Serbia, or by 
a private organisation, as is now the case in Romania. 

Chart 2 shows that most countries provide appropriate 
qualification and licensing criteria. Five of the countries 
stipulated as necessary qualifications education, 
experience, good character and that the office holder 
passes an exam, and six of the surveyed countries 
require an office holder to be licensed. 

Table 1: Quality of insolvency office 
holder legislation in south-eastern 
Europe - Level of compliance with 
international standards

High compliance Medium 
compliance

Low compliance

Bulgaria 
FYR Macedonia 

Slovenia

Romania* 
Serbia

Albania 
Bosnia and 
Herzegovina 
Montenegro

* Given the amendments were made after the survey 
results were finalised, it is likely that Romania would now 
score in the high compliance category.

International standards are taken to mean the World Bank 
Principles for Effective Insolvency and Creditor Rights 
Systems and the 2005 UNCITRAL Legislative Guide on 
Insolvency Law. 

Source: EBRD Report on Insolvency Office Holders in South-
Eastern Europe, 2007
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Chart 1: Quality of Insolvency Office Holder legislation in south-eastern 
Europe/Compliance with international standards
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Source: EBRD Report on Insolvency Office Holders in South-Eastern Europe, 2007 
 
Note: A “fuller” chart indicates a higher level of compliance with the international standards, namely the World Bank Principles for 
Effective Insolvency and Creditor Rights Systems and the 2005 UNCITRAL Legislative Guide on Insolvency Law.
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The laws of Albania and Bosnia and Herzegovina, 
however, did not appear to deal with qualifications 
and licensing. Both countries lacked rules regarding 
education and character and neither required IOHs to 
be licensed. Albania also lacked rules requiring IOHs 
to pass an exam (as did Montenegro). Bosnia and 
Herzegovina was found to lack any requirement for prior 
work experience. 

Appointment in an insolvency case 

It is important that the process for determining an office 
holder’s appointment to an insolvency case has regard 
to the need for transparency and impartiality, that both 
creditors and debtor have a real interest in who might 
be appointed and that there may be a possible need for 
particular skills in certain cases. 

In all cases, the laws provide for the appointment of 
IOHs and they establish the basics of how an IOH is 
appointed. For this reason all the insolvency regimes, 
save Romania, rated relatively highly on this issue (see 
Chart 3). 

However, when examined in more detail, all of the 
regimes could be seen as deficient in this area. In 
most of these countries the court is given no selection 
guidelines so it could be assumed that the appointment 
process is largely ad hoc and uncertain. Creditors have 
very few rights to be involved in the selection of IOHs 
before the initial appointment – even when they initiated 
proceedings themselves. Creditors were typically 
required to wait until the first creditors meeting before 
they could begin the process of removing a court-
appointed IOH. 

Removal of an office holder

In the same way that the appointment process is 
important, so also is the process of removing an 
IOH from a case. In each of the surveyed countries, 
appointment is by the court. To ensure discipline and 
confidence in the system it is essential that creditors 
have the right to change an IOH when they are 
dissatisfied with that IOH. 

There was a dramatic disparity between the surveyed 
countries on this issue (see Chart 4).

In all of the surveyed countries, removal is by order 
of the court. In most of the countries removal is 
at the request of the creditors. Half (Bulgaria, FYR 
Macedonia, Serbia and Slovenia) set out specific 
grounds for removal while the others relied on grounds 
that were vague and general. Even in those that had 
relatively specific provisions there were still elements 
of vagueness that could influence the transparency and 

fairness of the system. Without sufficient specificity it is 
difficult to predict the outcome of an application for the 
removal of an office holder. 

Replacement of office holder

Not only must an insolvency regime provide for the 
removal of an office holder, it must also provide for the 
replacement of one. 

Four countries – Bulgaria, FYR Macedonia, Serbia 
and Slovenia – have specific provisions dealing with 
the retirement or death of an IOH. All of the surveyed 
countries except Albania and Bosnia and Herzegovina 
had provisions dealing with the transition from one 
IOH to another and for the transmission of files 
and information from one to another. Unfortunately, 
not enough attention has been paid to the need 
for cooperation between a removed IOH and the 
replacement (see Chart 5).

Duties and responsibilities of an office holder

Professional standards and codes of conduct are the 
most useful way of establishing and measuring the 
level of performance expected of office holders. They 
guide the IOHs in their work, they provide users of the 
system (debtors and creditors) with an expectation of 
the course of action to be taken by an IOH, and they set 
benchmarks that can be used by courts and regulators 
to discipline IOHs.

Given that in all the countries surveyed the insolvency 
laws are relatively young and the “profession” of office 
holder has only recently been developed, there is a 
clear need for appropriate detailed standards. At the 
time of the survey, only two countries, Serbia and FYR 
Macedonia, had developed comprehensive codes or 
standards of work and practice.6 Other countries rely 
on vague, general criteria such as a requirement to 
be “conscientious” and “act with the diligence of a 
prudent merchant”. The law of Montenegro provides no 
standards at all (see Chart 6).

Regulatory and disciplinary matters 

The level of trust, responsibility and work standards 
required of an IOH requires a commensurate level of 
regulation and discipline.

Albania, Bulgaria, FYR Macedonia, Romania, Serbia and 
Slovenia met all or most of the minimum requirements 
for a disciplinary regime; they establish grounds for 
disciplinary action, identify the party that may initiate 
proceedings and they identify a possible sanction. 
Bosnia and Herzegovina and Montenegro have no 
disciplinary provisions in their laws (see Chart 7).
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Quality of Insolvency Office Holder legislation in south-eastern Europe/
Compliance with international standards

Chart 2: Qualifications 
necessary to become eligible 
for an appointment

Chart 3: Appointment of an 
office holder

Chart 4: Removal/retirement 
of an office holder
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Chart 5: Replacement Chart 6: Duties and 
responsibilities

Chart 7: Discipline
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Chart 8: Remuneration
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Source: EBRD Report on Insolvency Office Holders in South-Eastern Europe, 2007.

Note: The maximum score represents high compliance with international standards, namely the World Bank Principles for Effective 
Insolvency and Creditor Rights Systems and the 2005 UNCITRAL Legislative Guide on Insolvency Law.
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In general there are inadequate disciplinary regimes 
in the surveyed countries. Either the grounds for 
disciplinary action are general and vague (“fails to 
exercise duties or exercises them poorly”) or the type 
of sanctions that might be imposed are inadequate (a 
fine in the case of a clear dereliction of duty is hardly 
adequate). The grounds for action should be clearer 
and the available sanctions should be broadened 
to encompass a wider range of options, including 
requirements for additional training, suspensions and 
removal of licences.

Furthermore, there is too much focus on discipline 
within the context of a particular case, rather than 
viewing this conduct in aggregate over a number of 
cases.

Remuneration 

When taking on insolvency cases it is essential that 
IOHs have a realistic expectation of their remuneration 
and that creditors understand the cost of the services 
provided by them. To be effective, the law must provide 
a clear method for determining an IOH’s remuneration.

The surveyed countries, as a group, scored higher on 
this issue than any other (see Chart 8). Each presented 
a means of determining remuneration and each set out 
whose responsibility it is for doing so. In most cases, 
however, the basis for calculating remuneration is 
quite confined (value of assets). This takes no account 
of skills in terms of efficiency, time, value added or 
complexity of the case.

Issues for law reformers

It is clear that most of the surveyed countries comply 
considerably with the basic standards of conducting 
insolvency proceedingsby IOHs. This is encouraging 
given the relevant infancy of their insolvency laws and 
the profession of IOHs in those countries. 

The fact that five of the eight countries obtained high 
or high-to-medium compliance scores shows the 
considerable development in the area generally. FYR 
Macedonia obtained the highest result; its law and 
practice as regards IOHs provides an excellent model. 
So too do various aspects of some other countries, for 
example Serbia as regards the office holder regulatory 
agency regime. 

The Romanian model is primarily self-regulating and 
provides an important and interesting alternative to 
government-operated regulatory regimes. Its model may 
well provide a guide to possible future developments as 

the experience and professionalism of IOHs develops in 
the region. 

Unfortunately Albania, Bosnia and Herzegovina and 
Montenegro were all rated as having a low level of 
compliance, which will no doubt adversely affect public 
confidence in the office holder system. There needs 
to be considerable development and reform in these 
countries. 

What can be observed, however, is that even among 
the better performers there is significant room for 
improvement.

All of the countries should examine their criteria for 
selecting IOHs and make them more specific.

All of the surveyed countries should adopt 
provisions that allow creditors to challenge (or be 
involved in) the appointment of an IOH before the 
court finalises it.

Guidelines for removing an IOH should be more 
specific and all the countries should require that 
the replaced IOH cooperates with its replacement.

Comprehensive codes of conduct and practice 
directives should be developed in each of the 
countries lacking these essential documents.

The grounds for discipline should be made clearer 
and the list of available sanctions should be 
broadened.

Disciplinary focus should shift beyond an 
examination of a single case to a more 
comprehensive evaluation of the conduct of the IOH 
in aggregate.

Each of the countries should review the 
remuneration aspects of their respective laws to 
broaden the basis for calculating remuneration. 

There should be a wider choice as to who 
determines remuneration (rather than just a court), 
for example the general body of creditors or a 
creditors committee.

More information is available at: 
www.ebrd.com/country/sector/law/insolve/Princip

An important “aside” that emerged from this survey is 
that the area of IOH would benefit from a detailed set of 
standards or principles that might guide policy makers 
and legislators in encouraging the development of an 
effective body of office holders. This led to the recently 
published EBRD “Insolvency Office Holder Principles”, 
described in an article that is also featured in this 
edition of Law in transition online.
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The survey asked the following questions:  

A. Qualifications 

What are the basic qualifications required of a 
person who might seek to become an “office 
holder”? 

Must the person have educational standards? 

What experience must the person have? 

Does the person have to undertake an 
insolvency-based examination?  

Are there disqualification criteria?

B. Licensing 

Does the regime provide that an office holder 
must be licensed or registered?

Who is responsible for that function?  

How long is the registration period?  

Is it renewable without further criteria?  

What does a licence cost?  

C. Appointment in an insolvency case 

How is an office holder appointed to an 
insolvency case?  

Who makes that appointment?  

Are there rules or guidelines governing the 
selection of an office holder?  

Are there disqualification criteria in respect of 
appointment to a particular case?  

Can an appointment be reviewed?































D. Removal/retirement/replacement of 
office holder 

What are the criteria for the removal of an office 
holder from a case?

Who may remove or seek removal?  

Does the regime provide for retirement/death of 
an office holder?

What is the process for replacement?

Are there provisions for transmission of a case 
from office holder to office holder?

E. Standards of work and conduct 

Does the law provide criteria for the standards of 
work expected of an office holder?  

Does it provide standards of conduct?  

Does the law provide for the supervision or 
checking of an office holder’s work?

F. Regulatory and disciplinary matters 

Can disciplinary action be taken against an office 
holder?  

What are the criteria?  

Who may take such action?  

Who determines a disciplinary action?  

What penalties or sanctions may be imposed?

G. Remuneration 

On what basis may an office holder’s entitlement 
to remuneration be determined?  

Who determines the amount?  

Is a review of any such determination possible?

































EBRD Report on Insolvency Office Holders in South-Eastern Europe 
Checklist of issues
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Endnotes
The term “office holder” means a person who is appointed 
to administer an insolvency case and includes a trustee, 
liquidator, administrator and reorganiser.

The World Bank, Principles and Guidelines for Effective 
Insolvency and Creditor Rights Systems revised (2005).

For further information on the survey, see www.ebrd.com/
insolve.

Because there needed to be a cut-off date for examining 
legislation, the survey could not take into consideration recent 
changes to the Romanian insolvency system. Had these 
changes been considered, it is likely that the rating for the 
Romanian regime would have been higher.

See The World Bank, Principles and Guidelines for Effective 
Insolvency and Creditor Rights Systems revised (2005), p. 21 
and the UNCITRAL Legislative Guide on Insolvency Law(2005), 
p. 118.

Subsequent to the survey, Bulgaria and Romania have 
developed codes of conduct and practice standards.

1.
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3.

4.

5.

6.
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A critical part of an effective insolvency system is the 
insolvency office holder (IOH) and their quality is one of 
the key aspects to consider in determining whether an 
insolvency system is efficient, fair and predictable. 

IOHs, variously called trustees, administrators, 
receivers, liquidators or insolvency representatives, 
are responsible for making the systems of all countries 
work, including those within the EBRD countries of 
operations. They are required to act fairly, honestly, 
professionally and responsibly. Their powers and duties 
are extensive and they are required, frequently subject 
to the overall control of the court or the creditors, to: 

collect and have control over the management of 
the debtor’s assets

establish which parties are creditors and how, when 
and to whom the proceeds are to be distributed 

decide how the assets are realised and to whom 
they are sold

examine pre-bankruptcy transactions and, if 
necessary, recover assets on behalf of the 
creditors

participate in a reorganisation where possible.

Where an insolvency case involves a reorganisation of 
the business rather than liquidation, the IOH is often 











crucial in the preparation of the reorganisation plan 
and in ensuring that the creditors are sufficiently well 
informed to decide whether to accept the proposed 
plan. The assets under the IOH’s control can be of 
considerable value and a properly qualified, trained and 
regulated cadre of office holders is essential for the 
transparent, effective and efficient functioning of these 
systems. 

The EBRD regularly conducts assessments and surveys 
to measure the extensiveness and effectiveness of 
insolvency laws in its countries of operations. These 
laws are measured not against arbitrary or abstract 
factors, but rather against leading international 
standards and best practices as articulated by, among 
other things, the UNCITRAL Legislative Guide on 
Insolvency Law1 and the World Bank’s Principles and 
Guidelines for Effective Insolvency and Creditor Rights 
Systems.2

The World Bank’s Principles state the following with 
respect to IOHs:3

“The system should ensure that:

Criteria as to who may be an insolvency 
representative should be objective, clearly 
established and publicly available;



EBRD insolvency office holder principles

One of the necessary components for the development 
of a market economy, particularly in the early stages 
of transition, is the ability to attract substantial levels 
of direct inbound investment. In this context, it is 
widely accepted that an efficient, fair and predictable 
insolvency system including efficient insolvency office 
holders is essential. This article introduces the set of 
guidelines prepared by the EBRD to guide transition 
countries in regulating insolvency office holders.

Jay Allen 
Counsel, 
EBRD

Neil Cooper 
Consultant 
to EBRD
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Insolvency representatives be competent to 
undertake the work to which they are appointed and 
to exercise the powers given to them; 

Insolvency representatives act with integrity, 
impartiality and independence; and

Insolvency representatives, where acting as 
managers, be held to director and officer standards 
of accountability, and be subject to removal for 
incompetence, negligence, fraud or other wrongful 
conduct.”

The UNCITRAL Legislative Guide on Insolvency Law4 
provides more detailed guidance on issues such as 
qualifications, selection and appointment, oversight, 
duties and remuneration, but until now there have been 
no formalised principles directed specifically at IOHs. 

A need for direction
It is clear that in the development of many of the 
insolvency laws of emerging and transition economies, 
adequate attention has been given to the procedural 
aspects of the law – court proceedings, selection of 
committees, methods of asset disposal and treatment 
of claims. In contrast, provisions relating to IOHs have 
been dealt with superficially with the result that the law 
fails to provide for the properly trained and qualified 
IOH necessary to effectively and efficiently handle the 
day-to-day operations of insolvency cases. Many laws 
recognise the need for IOHs and while they make basic 
allowances for them, they fail to make provisions that 
would ensure that they have the requisite skills and 
supervision. 

In many ways, this is not surprising; bankruptcy is 
about getting money back to the creditors as quickly 
and efficiently as possible, while restructuring is about 
putting assets back into productive use. New laws often 
focus on creating an environment where realisation of 
value is possible rather than on the actual means of 
conducting that realisation.

This was most clearly demonstrated by the recent EBRD 
Survey of Insolvency Office Holders in South-Eastern 
Europe,5 which found that even among the leading 
regulatory systems there were significant shortcomings 
regarding many aspects of IOH regulation.

Recognising that the absence of guidance could be 
contributing to the failure to properly develop the 
institutional capacity surrounding IOHs, the EBRD 
has identified a set of principles to guide countries in 
setting standards for the qualifications, appointment, 
conduct, supervision and regulation of office holders in 
insolvency cases – the EBRD Insolvency Office Holder 







Principles. This endeavour was made possible by 
funding from the Swiss State Secretariat for Economic 
Affairs (SECO).

These Principles, which are set out below, articulate 
the core elements that should be reflected in those 
aspects of insolvency law regimes that provide for the 
appointment of an office holder who will administer 
the assets and affairs of a debtor upon the opening or 
commencement of an insolvency case. The Principles 
are meant as guidelines only. Invariably, the decision of 
how to apply the Principles will depend on the context of 
a given country’s legal system. 

The purpose of the EBRD Insolvency 
Office Holder Principles 
The EBRD Principles are intended to add detail to 
the World Bank and UNCITRAL guidance. They are 
designed to help law reformers identify issues to be 
resolved and to ensure that critical elements are not 
overlooked. They are intended to advance the integrity, 
fairness and efficiency of the insolvency law system by 
ensuring that only appropriately qualified professionals 
hold office in insolvency cases. They are not intended 
to be exhaustive, nor do they attempt to set out the 
entire ground work for this aspect of an insolvency law. 
However, the Principles are a tool to be used by law 
reformers to make insolvency regimes stronger. They 
may also serve as a guide for those who comment on 
legal regimes, providing another measure against which 
the thoroughness and effectiveness of a system can be 
examined.
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EBRD Insolvency Office Holder 
Principles
Principle 1 – qualifications and licensing 
generally

Because of the tasks that an office holder might be 
expected to perform, the responsibilities they will 
have and the trust that is placed in them, it is only 
right that they have some fundamental qualifications. 
These include general ability and intelligence, 
experience, professional knowledge and good 
character. Further, most professions are regulated 
by a system of licensing. Office holders should be 
regarded as a professional body of persons and 
licensed accordingly. 

The law or regulatory framework should therefore 
provide for:

(a) the qualifications of an office holder 

Qualifications should extend to appropriate 
educational standards, relevant experience, skills 
and good character. Certain factors (for example, 
a criminal conviction for a serious offence such as 
fraud) should disqualify a person from being eligible 
to apply to become an office holder.

(b) an examination in insolvency law and practice and 
other relevant subjects for office holder candidates 

An examination about insolvency law and practice 
and related subjects (such as accounting) is highly 
desirable. The function of developing an examination 
curriculum, conducting examinations and continuing 
education (see point (e)) may be conducted by a 
government body or a recognised autonomous 
professional body.

(c) the licensing or registration of a candidate who 
satisfies the qualification standards 

The function of licensing/registration may be 
conducted by a government body or a recognised 
autonomous professional body. 

(d) a register of licensed/registered office holders 

This should be a public register to which access 
should be available to every court having jurisdiction 
in insolvency cases. It should also be available to the 
public. This should be maintained by the authority 
undertaking the licensing function referred to above.

(e) a requirement for continuing education for office 
holders 

See comment under (b) above. This is a common 
feature of most professional bodies and should apply 
to the office holder profession.

(f) the renewal of a licence or registration 

This may be set as appropriate. Renewal should be 
subject to a number of factors, such as satisfactory 
conduct of insolvency cases and satisfactory 
continuing educational achievements.

(g) the licensing of a corporate body 

This should only be permitted if: 

the above qualifications apply to the principals of 
such a corporate body, and

those principals are personally responsible and 
accountable for the conduct of the corporate 
body.

Principle 2 – appointment in an insolvency 
case

There is a need for a predictable and fair process for 
the appointment of an office holder to an insolvency 
case. 

Accordingly, the law should state:

(a) the grounds upon which an office holder may be 
ineligible for appointment

This is not concerned with the general qualifications 
of an office holder. It is concerned with whether 
some factor exists that would make it undesirable 
or inappropriate to appoint a particular office holder 
in a particular case. Relevant factors would include 
that a proposed office holder is a creditor of the 
debtor, or there is a conflict of interest or an absence 
of independence from the debtor. This may include 
factors such as (but not limited to) an existing or 
recent close connection or professional relationship 
with the debtor (or, in the case of a corporate debtor, 
its officers or shareholders) or with a major creditor  
of the debtor. 

(b) the body that may appoint such an office holder 

This could be a court or other relevant authority or 
other body (such as the general creditor body or 
creditors committee).
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 (c) in the case of an appointment by a court (or other 
relevant authority), clear guidelines concerning the 
manner in which the court should select such an 
office holder 

This might involve the selection of an office holder 
according to a strict rota taken from the register of 
office holders. It might also involve the nomination of 
an office holder by the party who has the carriage of 
the insolvency proceedings (for example, the debtor 
or an applicant creditor). It might also involve the 
court’s referral of the issue of appointment to the 
general body of creditors. 

(d)  in the case of an appointment by the general body 
of creditors or a committee of creditors, the manner 
in which such appointment may be made 

This would normally require provision for a formal 
meeting and determination by resolution according to 
a required majority vote.

(e) in the case of an appointment by the debtor or a 
representative of a debtor, the manner in which such 
appointment may be made 

This would normally require provision for a formal 
appointment and notification. In the case of an 
appointment by a corporate debtor it might require a 
resolution of shareholders or directors. 

(f) that there is no restriction on the number of cases 
for which an office holder may be appointed 

This is necessary to remove any doubt that office 
holders may be engaged in a number of insolvency 
cases at the same time.

Principle 3 – review of an office holder 
appointment

It is important that the process for determining an 
appointment of an office holder to an insolvency 
case has regard to the need for transparency and 
impartiality and that both creditors and debtor, who 
have a real interest in who might be appointed, have 
the opportunity to oppose or complain about an 
appointment.

Accordingly, the law should enable the review of a 
decision to appoint an office holder by:

(a) providing the grounds upon which an appointment 
may be reviewed 

The grounds would include conflict of interest or 
other absence of independence, inability to properly 
administer the case (by reference to expertise, 
experience and resources) and so forth.

(b) providing a process for a review 

In the case of a review of a court appointment, 
an appeal against the decision to appoint the 
office holder would be required. In the case of an 
appointment by the general body of creditors (or a 
committee of creditors), the review would have to 
be conducted by a court or other relevant tribunal or 
authority. The process needs to be one that can be 
conducted speedily and transparently.

(c) if an appointment is set aside, providing for the 
appointment of another qualified office holder 

It is clearly necessary that when an office holder 
is removed, a replacement should be immediately 
appointed. The law should specify the means to 
achieve this. It may impose the same selection rules 
and procedure as for an initial appointment of an 
office holder. 

Principle 4 – removal, resignation and death 
of an officer holder

There may be cases in which the interested parties 
may wish to remove an office holder from office and 
other cases in which an office holder may wish to 
retire from office or may die.  

Accordingly, the law should provide for:

(a) the resignation of an office holder from office 

It may be anticipated that, for whatever reason 
or cause, an office holder may wish to resign an 
appointment. The law should facilitate that and 
state the process that must be followed, including 
the contemporaneous initiation of a process for the 
appointment of a new office holder. 

(b) the grounds upon which an office holder may be 
removed from an insolvency case 

These would normally include incompetence, 
negligence, breach of duty, fraud and undue delay.

(c) the process for the removal of an office holder 

This should normally involve an application to the 
relevant court or a relevant authority by a concerned 
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party (the debtor, creditors or a regulatory authority) 
and the conduct of a speedy and transparent hearing.

Principle 5 – replacement of an office 
holder

In the same way that the initial appointment process 
is important, so also is the process of appointing a 
replacement. 

Accordingly, in any case where an office holder dies, 
retires or is removed, the law should provide:

(a) for the prompt appointment of a new office holder 
to replace the former office holder 

For the appointment of a new office holder, see 
comments under Principle 3 (c). 

(b) that the new office holder is entitled, without 
delay, to the assets, books and records of the debtor 
in the possession of the former office holder 

This is an important part of the transition/
transmission process. The former office holder 
should be required to account for his/her trusteeship 
of the estate and affairs of the debtor to the 
incoming office holder.

(c) that the new office holder is entitled, without delay, 
to the books and records of the former office holder 
that concern or are related to the previous conduct 
of the administration of the insolvency case by the 
former office holder 

This is directed at records that have been kept in 
relation to the administration of the estate and 
affairs of the debtor by the displaced office holder.

(d) that the retiring or removed office holder must 
cooperate with and assist the new office holder in 
the transfer and transmission of the conduct of the 
insolvency case 

This should be provided for as a general and 
continuing obligation. Enforcement provisions may be 
necessary.

Principle 6 – standards of professional and 
commercial conduct

Standards are the most useful way of establishing 
and measuring the level of performance expected of 
office holders. 

Accordingly, the law should:

(a) through primary legislation, provide basic 
standards that are critical to proper professional and 
commercial conduct on the part of office holders 

The purpose is to establish basic standards of 
conduct for all office holders applicable in every 
case (for example to act honestly, to act diligently, 
to comply with professional standards). Then, to 
regulate and guide an office holder in the conduct of 
his/her work, a sub-set of professional standards are 
required. They would normally be made by secondary 
legislation in the form of rules or regulations, or by a 
recognised professional body of office holders that 
requires members of the professional body to comply 
with them.

(b) through secondary legislation (or otherwise), 
provide standards relating to:

reports

This should deal with reports on the administration of 
the insolvency case to creditors and a court or other 
relevant authority and should detail the contents of 
and time requirement for such reports.

initial collection and safeguarding of assets

This should cover things such as identifying assets, 
insuring assets, the inventory of assets, taking 
control of bank accounts and so forth.

trading of the debtor’s business after insolvency 
proceedings have been commenced or opened

This should cover such elements as the conditions 
under which trading may be continued; the liability for 
continuing obligations of the debtor; the records to 
be kept; and accounting for taxes on trading.

the keeping of records

This should be directed towards the maintenance of 
records of the administration of the case. 

convening and conduct of creditors meetings

This should be directed at content, publication of 
notices and timing of meetings, conduct of meetings, 
election of chair person, proposal of resolutions, 
conduct of voting and so forth.

sale and other disposal of assets
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This should deal with the alternative methods of sale, 
the conduct of an auction, the conduct of a tender, 
the conduct of a private sale and so on.

opening and operation of bank accounts

This should cover the separation of estate funds from 
those of the office holder, safeguarding, investment 
and use of estate funds.

reorganisation plan contents and explanatory 
memorandum

This should supplement any legislation regarding 
the information to be contained in the plan and that 
plan’s explanation.

Principle 7 – reporting and supervision

Creditors, the debtor and others with an interest in 
an insolvency case (for example, a court or regulatory 
body) are entitled to be regularly informed about the 
progress of the case and to have relevant information 
available to them. This may be best facilitated 
through reports. This also provides a basis on which 
the work of an office holder and the progress of an 
insolvency case may be monitored. 

Accordingly, the law should provide:

(a) that an office holder provide regular reports on the 
work undertaken and progress of the administration 
of the insolvency case 

Although this is mentioned in relation to standards 
under Principle 6, it is essential that the principal 
legislation require appropriate reporting by an office 
holder to enable those affected by the insolvency 
case to be kept informed.

(b) for the appointment, in appropriate cases, of a 
committee of creditors who may “oversee” the work 
of an office holder 

This is not to encourage interference in the 
performance of an office holder’s work, rather to 
enable a group of creditors to consider the progress 
and quality of the work. It can sometimes be 
achieved by close consultation between the office 
holder and the committee on the more important 
matters that arise. A committee of creditors will not 
be appropriate in all cases. Factors to be considered 
in determining whether a committee of creditors is 
needed include the size of the estate relative to the 





expense of a committee, the number of creditors and 
so forth. 

(c) that the performance of an office holder in an 
insolvency case be monitored 

This should not be required for every case, but rather 
would be something that could be instituted on an ad 
hoc, sample or “for cause” basis.

Principle 8 - regulatory and disciplinary 
functions

The level of trust, responsibility and work standards 
required of an office holder requires a commensurate 
level of potential regulation and discipline.

Accordingly, the law should:

(a) provide for a government or other body (including 
a recognised professional association) to have 
appropriate regulatory, investigatory and disciplinary 
powers in respect of office holders 

The question to be decided in each jurisdiction is 
what body should have the power.

(b) provide for the grounds upon which the conduct of 
an office holder may be investigated 

It is suggested that rather than provide broad general 
grounds, such as “for good reason or cause”, the law 
should detail more specific behaviour, for example a 
failure to comply with a relevant duty or standard. 

(c) provide for the powers of such a regulatory body, 
including the power to:

investigate the conduct of an office holder upon 
a referral from a court, upon the complaint of an 
affected third party or on its own motion 

This is intended to apply when the conduct of an 
office holder should be considered in the context of 
his/her eligibility to continue as an office holder. It 
is not intended to usurp the function of a court, for 
example, in considering a complaint from an affected 
third party in relation to a particular insolvency case.

intervene and be heard on any application to a 
court concerning the conduct of an office holder 
or for the removal of an office holder from an 
insolvency case 
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It is important that a court should have the 
assistance of a regulatory body (an “industry” view) 
in cases where an office holder has been alleged 
to have engaged in misconduct or where a court is 
asked to consider the removal of an office holder 
from an insolvency case.

impose disciplinary measures on an office 
holder in respect of whom misconduct has been 
established 

It may not be always appropriate that the regulatory 
body should have the power to impose penalties or 
sanctions. It might be preferable to refer any findings 
of the regulatory body to a court for a consideration 
of the appropriate penalty to be imposed.

(d) provide that disciplinary powers include a power 
to:

impose a fine on an office holder

suspend the licence or registration of an office 
holder

terminate the registration or licence of an office 
holder

require that an office holder compensate 
third parties who have been affected by the 
misconduct of an office holder

require that the office holder undergo further 
education and training

 The above remedies and sanctions are not 
intended to be exhaustive.

(e) provide for a right of appeal from the exercise of a 
disciplinary power 

The livelihood of an office holder should be respected 
and any decision that, directly or indirectly, affects 
that livelihood should be capable of review or appeal.  

Principle 9 – remuneration and expenses

Reward: the level and the manner in which it may 
be determined is a critical part of an IOH regime. 
Without it there will be no office holders.

Accordingly, the law should provide:

(a) for the entitlement of an office holder to be 
remunerated for their work and to recover expenses 
properly incurred in an insolvency case 

It is axiomatic that a private office holder should 
be entitled to be remunerated and that expenses 















properly incurred in the conduct of the case should 
be reimbursed.

(b) that the entitlement for remuneration of an 
office holder may be determined by a court, 
relevant authority or other institution (for example, a 
committee of creditors)

These can be alternatives or they may create a 
hierarchy – for example, if creditors fail to resolve the 
issue, the court may do so.

(c) the basis upon which the remuneration of an office 
holder may be calculated

This needs careful consideration and a balance is 
needed between remuneration based on “time” and 
a percentage of realisations and/or distributions.

(d) an appropriate mechanism for the review/appeal 
against the determination of the remuneration 
payable to an office holder

Depending on the approach taken in (b) above, this 
may be an appeal to a court or other authority.

(e) for the payment of such remuneration out of the 
assets of the estate of the debtor, including payment 
on account during the progress of the case 

Another possible source is some form of fund 
established by the government.

(f) an appropriate level of priority for the payment of 
such remuneration ahead of other claims 

With the possible exception of secured creditor 
claims, there should be no claims that have priority 
for payment over the remuneration of an office 
holder. To provide otherwise would run the certain 
risk of deterring office holders from accepting 
appointments. 

Principle 10 – release of office holder

The law should provide that, subject to any objection 
by a regulatory body or an interested party, an office 
holder may be released from his/her appointment as 
office holder in an insolvency case.

The law may provide that this may occur upon the 
expiry of a term of years (for example, X years from 
the payment of a final dividend to creditors or from 
the filing of final accounts or report) or by order of 
the court upon the application of the office holder. 

17



www.ebrd.com/country/sector/law Law in transition online October 2007

The effect of such a release is, normally, that 
it formally terminates the appointment of the 
office holder to the insolvency case. It may also 
release the office holder from all claims and 
liability in respect of things done or not done in the 
administration of the insolvency case.

Principle 11 – insurance and bonding

The law should require that an office holder must 
at all times maintain a bond or professional 
indemnity insurance cover to protect third parties 
against negligence or breach of duty or fraud by an 
office holder. 

This is necessary and is consistent with 
the requirement for such insurance in most 
professions.

Principle 12 – code of ethics

The law should encourage and facilitate the 
development of a code of ethics for office holders, 
preferably through a professional body. 

Such a code should deal with appropriate conduct, 
for example:

the need for impartiality

the need for integrity and accountability

the need for independence

the need to avoid the perception of possible 
conflicts of interest

the need for proper conduct between office 
holders (as, for example, if they are competing 
for appointment to an insolvency case). 

The law could compel the application of a code 
of ethics, either by setting that code or requiring 
that a code that has been established by a 
professional body be recognised as binding on 
office holders. 
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To remain solvent and fi nancially stable, banks and 
other deposit-taking institutions (collectively referred 
to in this article as banks) are required by national 
regulators to keep minimum capital reserves – known 
as capital requirements. While large capital reserves 
assure a bank’s solvency, they also tie up capital and 
therefore reduce the profi tability of a bank.

Domestically, each country sets out capital 
requirements that dictate how banks measure their 
capital and determine their holding requirements. The 
calculations are based on a series of risk factors that 
must be evaluated, including the types of loans being 
made and the recipients of those loans.  

Internationally, the Basel Committee on Banking 
Supervision (BCBS) is the key organisation for setting 
banking standards and it infl uences each country’s 
capital requirements. In 1988, the BCBS introduced the 
Basel Capital Accord – commonly referred to as Basel 
I – which introduced a common capital measurement 
system.

However, as the banking environment changed, the 
BCBS revised its standards governing the capital 
adequacy of internationally active banks and put 
together in June 2004 a new framework entitled 
“Basel II: Revised International Capital Framework”. 
Then in July 2006, the Committee combined it with 
several earlier pieces: (i) the elements of the 1988 
Capital Accord that were not revised during the Basel II 

process; (ii) the 1996 Amendment to the Capital Accord 
to Incorporate Market Risks; and (iii) the 2005 paper on 
the Application of Basel II to Trading Activities and the 
Treatment of Double Default Effects (see box on next 
page).

The Basel II framework describes a more 
comprehensive measure and minimum standard for 
capital adequacy that national supervisory authorities 
are now working to implement through domestic rule-
making and adoption procedures. It seeks to improve 
on the existing rules by aligning regulatory capital 
requirements more closely to the underlying risks that 
banks face. The framework is also intended to promote 
a more forward-looking approach to capital supervision, 
one that encourages banks to identify the risks they 
may face – today and in the future – and to develop or 
improve their ability to manage those risks. As a result, 
the revised framework is intended to be more fl exible 
and better able to evolve with advances in markets 
and risk management practices. Basel II is not simply 
a change in calculating some regulatory requirements. 
It will bring about major changes in fi nancial sector 
regulations that are likely to lead to an industry shake-
up of takeovers and mergers.

For most banks, the new framework will mean a 
signifi cant change in capital requirements with direct 
bottom-line implications – high capital requirements 
reduce the capital available to be lent which, in turn, 
reduces the bank’s potential profi ts.

Basel II and how it affects banking in EBRD 

countries of operations

Countries around the world are starting to implement 
the new Basel II framework for banking supervision. 
The framework fundamentally changes the rules, in 
particular those for calculating capital reserves. In 
doing so, it presents both opportunities and challenges 
for the banking sector throughout transition countries.

Sibel Beadle

Principal Banker, 
Financial 
Institutions Team,
EBRD
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The legal framework for Basel II and 

implementation timetables

When analysing how Basel II affects the banking sector 
in various countries, it is important to remember that 
it is only a framework and so it allows banks and 
national regulators a large degree of discretion in 
implementing it. However, to implement Basel II in the 
fi rst place, countries need to set the Basel II framework 
in their national legislation. In the European Union, 
the EU Capital Requirements Directive (CRD) defi nes 
how member states should do this, and for Basel II 
to become effective, all member states need to have 
incorporated the CRD into their national legislation. 

The CRD came into effect on 1 January 2007 and 
it is compulsory for banks in the European Union to 
adhere to it. At the time of writing banks could still 
report using Basel I and Basel II, but as of 1 January 
2008 all EU banks are required to switch entirely 
to Basel II. Member states can take advantage of 
various transitional arrangements and phase in certain 
aspects of Basel II until January 2010. Many emerging 
market countries, including several EBRD countries of 
operations that are not EU member states, are also 
likely to implement Basel II in the near future; either to 
take advantage of capital release benefi ts or because 
they are under market pressure to belong to the Basel 
II-compliant “club”.

The transition to Basel II and the dynamic environment 
it will generate is likely to create opportunities as 
well as require adjustments in the banking sector. 
It is important for regulators, the banking industry 
and international organisations to follow this rapidly 
changing environment and understand its implications 
for the banking sector. Legal frameworks should help 
support this transition. A key feature of Basel II is 
that it links bank supervision to the banks’ own risk 
management. As a result of this link, the new framework 
provides clear and strong incentives for banks to 
enhance their risk management systems and to use 
modern risk management techniques and instruments. 
This will give a much needed boost to capital market 
development in central and eastern Europe (CEE). At 
the same time, the large differences Basel II introduces 
to capital requirements for various banks will create 
challenges during the adjustment period.

By design, Basel II has an incentive system and rewards 
banks that invest in more complex risk management 
systems. Banks can choose from three increasingly 
complex and risk-sensitive options to calculate their 
credit risk:

the standardised approach (SA)

the fundamental internal ratings based approach 
(F-IRB)

the advanced internal ratings based approach 
(A-IRB).







The Basel Committee on Banking Supervision (BCBS) 
is based at the Bank for International Settlements in 
Basel, Switzerland. It was established in 1974 by the 
governors of the central banks of Belgium, Canada, 
France, Germany, Italy, Japan, Luxembourg, the 
Netherlands, Spain, Sweden, Switzerland, the United 
Kingdom and the United States – known as the Group 
of Ten.*  

The BCBS drafts supervisory standards, guidelines 
and recommended best practices that are then 
adopted by national regulatory authorities in a 
way that fi ts the national regulatory system.  The 
Committee does not have international supervisory 
authority and its accords and recommendations do 
not have the force of law.  Rather, the Committee 
works on the basis of voluntary adoption of its 
accords and recommendations.  

The BCBS’s goal is to promote a convergence 
of common approaches and standards for the 
supervision of banks rather than the actual 
harmonisation of domestic laws.

The infl uence of the BCBS extends beyond the Group 
of Ten and it is recognised as the key organisation for 
the establishment of international banking standards.  

For more information, see the Bank for International 
Settlements’ website at www.bis.org.

* The Group of Ten countries (G10) as defi ned by the 
BCBS actually includes 13 countries.

The Basel Committee on Banking Supervision
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While this allows banks fl exibility it also creates 
larger differences among banks depending on the 
sophistication of their risk management system and the 
approach chosen to calculate their credit risk. Therefore, 
for banks with a strong balance sheet, implementing 
the A-IRB approach brings large advantages and allows 
them to release capital through lending activities. The 
fi ndings of the quantitative impact studies, described 
below, demonstrate this point.

The expected impact of Basel II

The impact on the overall capital level of 

banks

To prepare for the introduction of Basel II, the Basel 
Committee launched several comprehensive fi eld tests 
for banks between 2001 and now. These studies are 
referred to as the quantitative impact studies (QIS) 
and focus on the impact of Basel II on capital levels. 
The latest of these studies, QIS-5, provides interesting 
insights into the effect of the various ways of calculating 
credit risk on a bank’s minimum capital requirements. In 
addition, some large changes in the results from earlier 
QIS help to shed light on the response of banks and 
regulators to Basel II. 

The results of QIS-5, summarised in Table 1, show how 
the effect of Basel II differs greatly in various countries 
and banks. According to these results, the minimum 
required capital under Basel II for banks using the A-
IRB approach would decrease signifi cantly from what 
it was under Basel I. For example, for Group 1 banks 
(large, internationally active banks) in G10 countries, the 
minimum capital requirement of banks using the A-IRB 
is expected to fall on average by 7.1 per cent, while it 
increases by 1.7 per cent for banks in this group that 
are using the standardised approach (SA). The large 
difference in minimum capital of banks that use the 
A-IRB approach as opposed to the SA is not as much 
of a problem for the banking sector in G10 countries, 
since the majority of banks in G10 countries are Group 
1 banks, and so are expected to adopt the A-IRB 
approach. 

There is a greater dispersion of results for non-G10 
countries. For example, for Group 1 banks in non-G10 
countries, which are adopting the A-IRB approach, the 
minimum capital requirement on average falls by 29.0 
per cent. This contrasts sharply with the increase in 
minimum capital requirement of 38.2 per cent for small, 
local banks (Group 2 banks) in these countries, which 
are likely to use the SA.

Table 1: Change in minimum required capital 

– Basel II relative to Basel I (in per cent)

SA F-IRB A-IRB

G10 Group 1 1.7 -1.3 -7.1

G10 Group 2 -1.3 -12.3 -26.7

CEBS Group 1 -0.9 -3.2 -8.3

CEBS Group 2 -3.0 -16.6 -26.6

Other non-G10 Group 1 1.8 -16.2 -29.0

Other non-G10 Group 2 38.2 11.4 -1.0

Source: Basel Committee on Supervision, QIS-5

Notes: 
Group 1 Banks: (i) Tier 1 Capital larger than €3 billion; (ii) 
diversifi ed; and (iii) internationally active.

Group 2 Banks: All other banks

G10 countries: Belgium, Canada, France, Germany, Italy, Japan, 
Luxembourg, the Netherlands, Spain, Sweden, Switzerland, the 
United Kingdom and the United States. 

CEBS countries: Committee of the European Banking Supervisors. 
Results include G10 and non-G10 countries. 

Non-G10 members: Bulgaria, Cyprus, the Czech Republic, Finland, 
Greece, Hungary, Ireland, Malta, Norway, Poland and Portugal.

Therefore it is not surprising that various CEE countries 
apply their supervisory discretion and take advantage 
of the transitional clauses or provisions of the CRD in 
order to implement Basel II in the banking sector. For 
example, Hungary is one of several EU countries that 
are applying provisions set in the CRD in order to avoid 
a punitive charge on capital because of the sovereign 
rating of the country.

How Basel II affects capital levels – the 

example of Hungary

In 2003, when the QIS-3 results were fi rst released, 
it was expected that Hungary would have to increase 
overall capital levels in its banking sector by 12.2 per 
cent in order to comply with Basel II. This was because 
Hungary was not able to benefi t from a decrease in 
credit risk that could counter-weight the increase in 
operational risk charge on capital that it faced under 
Basel II. The increase in credit risk was, in part, linked 
to the different treatment of sovereign debt under Basel 
I and Basel II. Under Basel I, Hungary, as an OECD 
country, received a 0 per cent risk weighting and so had 
a 0 per cent capital charge on its sovereign debt. 

In the risk-sensitive world of Basel II, however, all 
countries (including OECD countries) are treated 
according to their external credit ratings. So Hungary, 
with an A rating for its sovereign debt risk at the time 
the QIS-3 calculations were made, had to use a 20 per 



www.ebrd.com/country/sector/law Law in transition online October 2007

22

cent risk weighting on all the sovereign debt held by its 
commercial banks and a 50 per cent risk weighting on 
loans to banks. Therefore, despite large retail portfolios 
which would have indicated an ability to release capital, 
on balance, Hungarian commercial banks were not 
able to release capital as a result of the new risk rating 
system. 

In response to the QIS-3 results the Hungarian 
regulators decided to apply provisions set in the 
CRD to reduce the impact of the changes to the risk 
weighting of sovereign debt. In addition, Hungarian 
banks have responded to market pressures as well as 
the QIS-3 results and expanded their retail mortgage 
portfolios and other retail loan portfolios in order to 
prepare for Basel II and take advantage of commercial 
opportunities. Further, as the advantages of the IRB 
approach became more obvious, banks increasingly 
decided to implement the more sophisticated Basel II 
approaches. 

Consequently, according to the QIS-5 results, for banks 
in Hungary that use the IRB approach, the capital 
requirement under Basel II is expected to fall by 22.8 
per cent relative to Basel I, contrasting sharply with the 
earlier estimate of a 12.2 per cent increase. Table 2 
compares the results of the earlier QIS-3 study with the 
most recent QIS-5 results for Hungary. 

Table 2: Change in minimum required capital 

in Hungary – QIS-3 vs. QIS-5 (in per cent)

QIS-3 QIS-5

SA SA IRB

Credit risk 1.6 -9.1 -30.2

Operational risk 10.6 14.0 7.5

Total 12.2 4.9 -22.8

Source: Hungarian Financial Supervisory Authority
Note: Some totals may not add up due to rounding.

While the results of the QIS studies are striking, to 
what extent banks will actually release capital in 
any European country remains to be seen. Under 
supervisory pressure, banks that must increase their 
capital levels under Basel II would do so rapidly. 
However, banks that can release capital may hesitate to 
act precipitously and may choose to adjust their capital 
base over time. This is likely for two reasons. First, the 
regulators set EU-wide fl oors on capital relief that banks 
can call on during the transitional period, mandating a 
slow adjustment because banks would not be able to 
go below those fl oors (see Table 3). Secondly, markets 
and rating agencies may react negatively to banks that 
release capital too rapidly. 

Table 3: Floors on capital relief during 

transition (in per cent)

SA F-IRB A-IRB

2007 - -5 NA*

2008 - -10 -10

2009 - -20 -20

2010 - Full advantage Full advantage

Source: Capital Requirement Directive. 

* Not applicable. According to the CRD, EU banks are allowed to use 
the more advanced A-IRB approach from 2008.

The impact of Basel II on bank lending 

Recognising the lower default rates in various lending 
categories, Basel II reduces the risk weighting for 
various categories. This clearly affects bank lending to 
various sectors.

A clear winner of Basel II is retail lending, including 
mortgages. For example, retail mortgage lending, 
which under Basel I had a 50 per cent risk 
weighting, has a lower risk weighting of 35 per cent. 
A lower risk weighting for retail mortgage lending 
provides large incentives to banks to expand their 
mortgage portfolios.

The impact on lending to sovereigns and banks will 
depend on the credit quality of the borrower.  

Lending to OECD countries and OECD registered 
banks – lending that was unconditionally favoured 
under Basel I – that have credit ratings below AA 
will be negatively affected.  

Lending to the corporate sector may not be 
affected signifi cantly because most companies 
will continue to be unrated, where capital charges 
remain unchanged.  

Low-rated corporate sector companies incur a 
higher capital charge than unrated companies and 
might choose to have their rating withdrawn. 

The impact of Basel II on risk mitigation

Compared with Basel I, the new framework recognises 
a wider range of more complex risk mitigation 
instruments, such as securitisation, and a deeper level 
of protection provided by them. 

For example, Basel II sets new rules regarding the 
calculation of risk-weighted assets for securitisation 
products and reduces capital charges on securitisation 
tranches with low risk, while introducing punitive 
charges for tranches that carry larger risks. The changes 
in the calculation of risk-weighted assets for various 
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tranches leads to changes in risk transfer opportunities 
and makes the involvement of international fi nancial 
institutions in such transactions more attractive than 
under Basel I.

In more general terms, Basel II requires banks and 
regulators to use instruments that allow the real 
transfer of risk. The capital relief opportunities that 
Basel II provides give a large incentive to banks to 
improve their risk management practices. As part of this 
process, the use of risk mitigation will accelerate. 

The expected impact of Basel II in the CEE

The banking sector in the CEE has been changing 
rapidly in recent years. Basel II is likely to accelerate 
some of these changes and provide an additional 
incentive for banks to adjust to a rapidly changing 
environment.

Basel II is providing a major impetus for CEE banks 
to enhance their risk management and supporting 
IT systems. Demand for risk management 
techniques as well as risk mitigating instruments is 
bound to increase as a result. 

Given the large advantage Basel II brings to 
residential mortgage lending and to other retail 
lending, a further expansion of retail lending in this 
region may be likely.

Risk mitigation is in its infancy in the region. This 
will change as banks’ capital comes under pressure 
with the ongoing rapid credit growth and because of 
Basel II’s incentives for high quality risk mitigation. 

Some banks in the region are likely to see their 
regulatory capital increase in the range of 10 per 
cent to 50 per cent. The results for individual 
banks will depend on the bank’s portfolio, the 
chosen risk calculation method, as well as Basel II-
induced behavioural changes (increased use of risk 
mitigation, portfolio shake-outs, better risk-based 
pricing).

Indigenous (locally-owned) banks have to cope 
with Basel II on their own, without the support of a 
parent bank. This can be a challenging task.

Small local banks in this region are likely to 
choose the standardised approach in credit risk 
calculations. This could mean that, in countries 
with a very heterogeneous banking system, small 
local banks with a strong balance sheet could 
become prime takeover candidates, leading to 
more rapid banking sector consolidation. 

Banking sector consolidation in the CEE is driven 
by various external pressures, and as mentioned 
above, Basel II is likely to contribute to this 















process. Larger banks that can afford resource-
intensive upgrades in their risk management and IT 
systems will have a competitive edge.

It is unlikely that overall capital fl ows to the CEE 
will be much affected. While risk weightings 
are going up on lending to CEE sovereigns and 
banks, the positive effects of other factors such 
as convergence related to EU membership and 
prospective eurozone entry will likely outweigh the 
impact of higher capital costs of this asset class.

Conclusion

Basel II is not simply a change in calculating some 
regulatory requirements. It will bring about major 
changes in fi nancial sector regulations that are likely 
to lead to an industry shake-up. For most banks it will 
result in a signifi cant change in capital requirements 
with direct bottom-line implications. Banks and 
regulators are already making preparations and should 
continue to do so, making critical choices about how to 
implement Basel II and the impact of various credit risk 
measurement options on the banking sector. 

For banks in the European Union, there will be potential 
winners and losers. Transitional clauses of the CRD 
that allow countries to phase in some aspects of 
Basel II could be particularly important for countries 
with a relatively heterogeneous banking sector. Banks 
whose capital requirements will be reduced will need to 
consider how they will use freed-up resources. Banks 
whose capital requirements will be increased will have 
to scrutinise their whole portfolio and risk management. 
Large banks investing in expensive cutting-edge risk 
management and IT systems will have a comparative 
advantage over medium and smaller banks that cannot 
afford the associated costs. This may lead to mergers 
and acquisitions in the region. Pricing policies for 
various products and risk mitigation instruments may 
also change. 

Non-EU countries that are planning to implement 
Basel II in the near future could benefi t greatly from 
analysing the impact of Basel II on individual member 
states. Regulators should avoid a one-size-fi ts-all 
approach and remember that capital levels can change 
signifi cantly depending on the country and bank-
specifi c circumstances. Large differences in capital 
requirements from bank to bank could be more of a 
concern in countries with a heterogeneous banking 
sector. 

In addition to Basel II legislation and implementation, 
regulators should consider reviewing other legislation 
that could help develop the banking sector and ease 
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the transition to the new framework. For example, 
legislation for credit risk mitigation instruments, such 
as securitisation law, could give banks additional means 
to reduce capital requirements. Further, in order to 
promote lower risk lending, such as retail lending, the 
legal framework for mortgage lending, repossession and 
retail lending should be reviewed.

Sibel Beadle
Principal Banker
EBRD
One Exchange Square
London EC2A 2JN

Tel: +44 207 338 6034
Fax: +44 207 338 6150

Email: beadles@ebrd.com
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The focus of this article, making an insolvency system 
work, goes to the heart, at least in so far as it relates to 
establishing an effective and efficient legal framework, 
of UNCITRAL’s work on insolvency since the early 
1990s.

UNCITRAL was established by the United Nations 
General Assembly in 1966 with a general mandate to 
promote the progressive harmonisation and unification 
of international trade law – it had become evident that 
divergences in the laws of different states regarding 
international trade constituted one of the obstacles to 
the development of world trade. UNCITRAL’s early work 
on international trade law covered topics such as the 
sale of goods, dispute resolution and transport, and 
it was not until the early 1990s that insolvency was 
suggested as a topic for possible future work.1

Since that time, UNCITRAL has completed two texts on 
insolvency, the UNCITRAL Model Law on Cross-Border 
Insolvency in 1997 and the UNCITRAL Legislative 
Guide on Insolvency Law in 2004, and is currently 
working on two further insolvency projects dealing 
with corporate groups and facilitating cooperation, 
direct communication and coordination of cross-border 
insolvency proceedings, including the use of protocols.

Proposing a topic for work by 
UNCITRAL
A range of factors can trigger a proposal for work by 
UNCITRAL, for example developments in technology, 
changes in business practices, international trends and 
developments, economic and financial crises and other 
forces affecting international trade. 

A proposal can originate in a number of ways, for 
example by a government approaching the Commission 
directly, as a result of consultation with various 
international organisations or of special colloquiums 
and seminars, or because a topic that is related to 
a subject is already under discussion in the working 
groups.

Before UNCITRAL can decide whether to undertake work 
on a particular topic, there must be an examination of 
the relevant laws, whether domestic or international, 
with emphasis on the efficiency and effectiveness of 
those laws for achieving certain policy objectives. 

Depending on the topic, that examination might reveal 
the absence of the necessary legislative frameworks 
or a wide divergence of approaches in different 

UNCITRAL’s work in promoting sound 
insolvency regimes

Efficient and effective insolvency regimes are key to 
successful international trade. As part of its effort 
to modernise and harmonise insolvency regimes 
around the world, the United Nations Commission on 
International Trade Law (UNCITRAL) published two 
texts: a Model Law on Cross-Border Insolvency in 1997 
and a Legislative Guide on Insolvency Law in 2004. 
This article looks at why these two texts came about, 
their aims, and work UNCITRAL has since undertaken 
to elaborate on them.

Jenny Clift 
Senior Legal 
Officer 
UNCITRAL

Claudia Gross 
Associate Legal 
Officer 
UNCITRAL
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jurisdictions. Some jurisdictions might have well 
developed laws on the topic while others have no laws 
addressing the issue at all. For example, preparatory 
studies on cross-border insolvency regimes undertaken 
before starting work on the Model Law indicated the 
absence of legislative frameworks that would enable 
the quick, coordinated response required to ensure that 
cross-border insolvency proceedings could be conducted 
effectively and efficiently. 

The question of whether a particular topic should be 
added to UNCITRAL’s work programme involves the 
consideration of a number of factors and how they 
affect that particular area, for example: its global 
significance; whether it is of special interest to 
developing countries; and the desirability of responding 
to developments in technology and changing trends in 
commercial practice. The decision to undertake work 
also depends on the Commission agreeing that work on 
that particular topic can be successfully completed and 
a widely accepted and adopted text developed. 

The UNCITRAL Model Law on  
Cross-Border Insolvency
Background

As trade and investment expanded globally, the 
number of cross-border insolvency cases increased. 
However, this global expansion was not accompanied 
by the development of legal regimes that were 
equipped to address insolvency cases of a cross-
border nature. Therefore the suggestion2 to consider 
insolvency law duly noted the lack of harmonisation in 
insolvency proceedings in general, as well as problems 
encountered in international insolvency proceedings, 
such as clashes over jurisdiction and unequal treatment 
of foreign and domestic creditors.

There were (and still are, in many cases) numerous 
obstacles to judicial cooperation, access to courts 
and recognition of foreign proceedings. This is 
mainly due to the diversity of approaches taken in 
different jurisdictions and the lack of satisfactory 
legal frameworks. These obstacles frequently result in 
inadequate and uncoordinated approaches that not only 
hamper the rescue of financially troubled businesses 
and the fair and efficient administration of cross-border 
insolvencies, but also impede the protection and 
maximisation of the value of the assets of insolvent 
debtors and are unpredictable in their application.3 

Development of the text

The focus of UNCITRAL’s work was to develop a text 
establishing basic principles and threshold rules that 
would enable a quick and efficient response to cross-
border insolvency cases, while respecting national 
procedural and judicial systems. The Model Law on 
Cross-Border Insolvency does not suggest material 
changes to national insolvency laws, but rather focuses 
on the coordination of insolvency proceedings in 
different jurisdictions, providing an interface between 
those different laws. A model law does not bind states, 
but gives them the opportunity to fit the text into their 
national laws, its flexibility and non-binding character 
often making it easier for states to accept.

Throughout the preparatory work, the drafters assumed 
that the final text would be a model law rather than 
a convention. One reason for this was the close 
relationship between insolvency law and national 
judicial and civil procedure laws. When international 
negotiations, of the type conducted by UNCITRAL on 
a range of legal topics, implicate issues related to 
national laws and procedures, experience has shown 
that it is often difficult to agree on solutions. 

What is a model law?

A model law is a legislative text that states are 
recommended to enact as part of their national 
law. It is an appropriate vehicle for modernising 
and harmonising national laws when it is 
expected that states will wish or need to adjust 
the text of the model law to accommodate local 
requirements, or where strict uniformity is not 
necessary or desirable.

It is this flexibility that makes a model law 
potentially easier to negotiate than a text 
containing obligations that cannot be altered. It 
also promotes greater acceptance of a model law 
than a convention dealing with the same subject. 

Despite this flexibility, states are encouraged 
to make as few changes as possible when 
incorporating a model law into their legal system 
so as to increase the likelihood of achieving a 
satisfactory degree of unification and to provide 
certainty about the extent of unification  (The 
UNCITRAL Guide, 2007, paras 34-35, United 
Nations publication, ISBN 978-92-1-133768-6).
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Moreover, the working group’s desire to finalise and 
adopt a text in 1997 was accompanied by recognition 
that negotiating a treaty would require more work 
and the resulting text would likely prove difficult to 
accept. Noting the lack of success in achieving treaties 
on cross-border insolvency, the International Bar 
Association was of the view that “prospects for adopting 
legislation that would genuinely improve the real world 
of cross-border insolvency lay in model legislative 
provisions”.4 Other delegates felt model provisions 
should be adopted before any feasibility of preparing 
a treaty was considered; because the procedure for 
ratifying and adopting a treaty is often complex and 
protracted, a treaty could not improve the situation 
regarding cross-border insolvency in the short term.

The main thrust of the Model Law 

The Model Law focuses on what is important for 
insolvency proceedings – quick action to avoid 
dissipation of assets.5 The text is organised around four 
key elements: 

access to local courts for representatives of foreign 
insolvency proceedings and for creditors

according recognition to foreign insolvency 
proceedings, where those proceedings meet the 
definition contained in the Model Law

providing relief to assist those recognised foreign 
proceedings

facilitating cooperation among the courts of states 
where the debtor’s assets are located.

To enable a quick response, the court may grant 
provisional relief to protect the assets of the debtor 
as soon as the foreign representative has applied 
for recognition. The decision to recognise the foreign 
proceedings should be taken quickly, and should be 
accompanied by an automatic relief of a kind specified 
in the law. In this respect, the Model Law applies 
neither the law of the recognising jurisdiction nor the 
law of the foreign proceedings, specifying the types of 
relief that should be available to assist those foreign 
proceedings. In some cases, the relief available under 
the Model Law might be broader than the relief available 
under local law. 

The Model Law also aims to further the cooperation 
between courts involved in different insolvency 
proceedings by calling on them to cooperate and 
permitting them to communicate freely with foreign 
counterparts or the foreign insolvency representatives, 
in order to prevent dissipation, fraudulent concealment 
of assets or liquidation without reference to other more 
advantageous solutions. 









Cooperation between courts in cross-border insolvency 
gives creditors better protection and enhances the 
debtor’s interests. Cooperation allows courts to act in 
concert, treating the debtor’s assets as a whole while 
considering the rights of all creditors when decisions 
are made. It prevents courts from working at cross-
purposes and it allows all courts and participants to 
have full knowledge of all of the proceedings. As the 
idea of courts cooperating and communicating is fairly 
new to some jurisdictions, the Model Law includes a list 
of possible forms of cooperation.

The UNCITRAL Legislative Guide  
on Insolvency Law
Background

The various financial crises of the mid to late 1990s 
exposed weaknesses in not only the insolvency and 
debtor-creditor laws of the affected countries but also 
in the structure of the international financial system. 
In Asia, for example, “the crisis brought to the fore 
the failings of the insolvency regimes of the region, 
such as the lack of frameworks for the systematic 
restructuring of debt or the efficient liquidation of 
businesses incapable of being restructured, which 
posed impediments to economic recovery, complicated 
the rehabilitation of financial sector institutions, stifled 
foreign investment and inhibited the growth of the 
region’s domestic debt markets”.6 

The efficacy of insolvency laws and practices became a 
recurring theme in a number of international forums and 

Countries that have adopted the UNCITRAL 
Model Law
Country Year
Eritrea 1998

Japan 2000

Mexico 2000

South Africa 2000

Montenegro 2002

Poland 2003

Romania 2003

Serbia 2004

British Virgin Islands, overseas territory of 
the United Kingdom of Great Britain and 
Northern Ireland

2005

United States 2005

Columbia 2006

United Kingdom 2006
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it was increasingly recognised that there was a serious 
and urgent need to strengthen national insolvency 
regimes, not only as a means of crisis prevention but 
also of crisis management. A number of international 
groups and organisations started working in the late 
1990s on ways of improving national insolvency 
regimes, including the G22,7 the Asian Development 
Bank (ADB),8 the European Bank for Reconstruction and 
Development (EBRD),9  the International Monetary Fund 
(IMF)10 and the World Bank.11 

At the same time, UNCITRAL received a proposal from 
Australia to undertake work on harmonising substantive 
insolvency law.12 The proposal recognised that past 
efforts to address insolvency laws and policies through 
forums at the global and even the regional level had met 
with mixed results.13 

Harmonising insolvency laws is problematic; those 
laws must be in harmony with the relevant local legal, 
business and cultural frameworks, and as such reflect 
a diversity of functions, national purposes and public 
policy objectives. Insolvency laws interact with other 
national laws and policies, are closely related to other 
legal rules and statutory provisions governing, for 
example, property, contracts, companies, financial 
transactions, partnerships and secured transactions. To 
be effective they must be supported by an appropriate 
institutional framework, including, for example, courts 
and tribunals, a profession of insolvency practitioners 
and insolvency regulators. A consequence of the 
interaction of these domestic factors is that an 
insolvency regime that is successful in one jurisdiction 
will not necessarily work effectively in another, 
particularly where different weight or priority is attached 
to the different factors.

The essence of the Australian proposal was, however, 
that notwithstanding these difficulties, it should be 
possible to crystallise from successful insolvency 
regimes basic essential principles that should be 
reflected in a country’s insolvency laws and that assist 
in giving effect to the public and international policy 
objectives that countries sought to achieve through 
such laws.14 

The proposal was directed to UNCITRAL because it 
successfully concluded the UNCITRAL Model Law on 
Cross-border Insolvency and is consequently familiar 
with national policy issues connected with insolvency, 
and because UNCITRAL working methods offer the 
opportunity for broad participation and discussion. It 
was also suggested that taking on such work would 
not only advance agreement on the technical content 
of national approaches to insolvency systems, but the 
very existence of a working group, and its resultant 

product (i.e. the Legislative Guide), would also heighten 
awareness in developing economies of the importance 
of insolvency law, thereby raise the national priority 
given to implementing insolvency law reforms.15 

The first draft of the UNCITRAL Legislative Guide on 
Insolvency Law was considered by an UNCITRAL working 
group in July 2001 and the final text was adopted by 
UNCITRAL in June 2004. 

The aim of the Guide

The purpose of the Guide is to help establish an 
efficient and effective legal framework to address 
the financial difficulty of debtors. It is intended as a 
reference tool for national authorities and legislative 
bodies when preparing new laws and regulations or 
reviewing the adequacy of existing ones. The advice in 
the Guide aims to strike a balance between public policy 
concerns, addressing the debtor’s financial difficulty as 
quickly and efficiently as possible and the interests of 
the various parties directly concerned with that financial 
difficulty, principally creditors and other parties with a 
stake in the debtor’s business. 

The Guide identifies a number of key objectives of an 
effective and efficient insolvency law and discusses 
issues central to the design of that law. These 
issues range from the types of procedures available 
to address insolvency (for example the increasing 
use and importance of tools other than formal court 
proceedings, such as restructuring negotiations entered 
into voluntarily between a debtor and its key creditors, 
which are not regulated by the insolvency law) through 
the commencement of proceedings; the participants 
in those proceedings and their respective rights and 
duties; the effects of commencement of proceedings, 
including application of a stay; treatment of assets 
and contracts; management of the proceedings, 
including claims and priorities; to the conclusion of the 
proceedings. Despite numerous differences in policy 
and legislative treatment, those objectives and key 
issues are recognised in many legal systems.16 

The Guide does not provide a single set of model 
solutions to address the issues central to an effective 
and efficient insolvency law, but helps the reader to 
evaluate the different approaches available and to 
choose the one most suitable in the national or local 
context. The first section of each chapter contains a 
commentary identifying the key issues on a particular 
topic and analyses the various approaches adopted 
by insolvency laws. The second part contains a set of 
recommended legal principles dealing more specifically 
with how those key issues should be addressed 
in an insolvency law. It also includes a statement 
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of the purpose of provisions on a particular topic 
in an insolvency law and an outline of the content 
recommended for inclusion in those provisions. 

These recommendations are intended to help establish 
a legal framework for insolvency that reflects modern 
developments and trends. They are not meant to be 
enacted as part of national law. Rather, they outline the 
core issues that it would be desirable to address in that 
law, with some recommendations offering guidance on 
how certain provisions might be drafted. 

The recommendations adopt different levels of 
specificity, depending on the issue. Some use legal 
language to detail how a particular issue should be 
addressed in an insolvency law, reflecting a high 
degree of consensus regarding the approach to be 
adopted. Others identify key points to be addressed 
by an insolvency law on a particular topic and offer 
other approaches, indicating the existence of different 
policy and procedural concerns that might need to be 
considered. By adopting this flexible, soft law approach, 
the Guide can address issues on which, at the time the 
work was started, it was thought impossible to agree.

The Guide recognises that other areas of law affect 
both the design of an insolvency law and the conduct 
of insolvency proceedings commenced under that law. 
It also recognises that for an insolvency regime to be 
successfully implemented, various measures beyond 
the establishment of an appropriate legal framework 
are required, in particular an adequate institutional 
infrastructure, organisational capacity, technical 
professional expertise and appropriate human and 
financial resources. 

Although these matters are discussed in the 
commentary, they are not generally addressed in the 
recommendations, except where they relate to the 
insolvency professional appointed to administer an 
insolvency estate. This is because UNCITRAL’s mandate 
covers the harmonisation of law but does not extend 
to the detail of institutional and regulatory frameworks 
required to make the implementation of those laws 
effective. 

Those issues are, however, addressed by the World 
Bank’s Principles and UNCITRAL has worked closely with 
the World Bank to develop a unified standard that the 
Bank and the IMF can use when assessing a country’s 
institutional practices against an internationally 
recognised standard and, if needed, provide 
recommendations for improvement. That standard 
ensures that the complementary perspectives of these 
two publications can serve as important reference 
points for countries to evaluate and strengthen their 

insolvency and creditor rights systems in line with 
generally recognised standards of good practice that 
cover not only the legislative but also the institutional 
and regulatory frameworks. 

Extending the legislative framework
The successful completion of the Model Law and the 
Legislative Guide led in 2006 to a series of proposals 
for further work in insolvency. These proposals included:

treatment of corporate groups in insolvency

cross-border insolvency protocols in transnational 
cases

post-commencement financing in international 
reorganisations

directors’ and officers’ responsibilities and 
liabilities in insolvency and pre-insolvency cases

commercial fraud and insolvency.17 

While the Guide was being developed, the topics 
of treatment of corporate groups in insolvency and 
post-commencement financing arose. Recognising 
the magnitude and complexity of the first topic and 
its potential to overwhelm the deliberations on the 
Guide, treatment of the subject was limited to a 
brief introduction of some of the issues.18 Post-
commencement financing, however, was addressed in 
some detail, but only regarding an individual debtor in 
the domestic context;19 issues arising specifically from 
post-commencement financing in a corporate group 
context involving cross-border proceedings were not 
taken into account. Both topics raise issues increasingly 
encountered in insolvency proceedings, but generally 
not addressed in national laws.

In considering the proposal for work on these topics, 
the Commission acknowledged that further work 
would build on and complement what had already 
been completed. It was also noted that the proposal 
on cross-border insolvency protocols was closely 
related to and complemented the promotion and use 
of the Model Law on Cross-Border Insolvency, Article 
27 of which refers to “agreements concerning the 
coordination of proceedings” as being one possible 
means of implementing the cooperation referred to 
in chapter IV of the Model Law. At the time of that 
discussion in 2006, the Model Law had been enacted 
by 11 jurisdictions and was the subject of increasing 
interest and discussion. It was therefore considered 
appropriate to see how the implementation of the Model 
Law’s coordination and cooperation provisions could be 
facilitated by making the legal and judicial experience 
with respect to the negotiation, use and content of 
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protocols available, in some form, to the international 
legal community.20

A working group is now developing a text on corporate 
groups, both in the domestic and cross-border contexts, 
which includes post-commencement financing. Two 
working group meetings have so far been held, the first 
in December 2006 and the second in May 2007.21 

The proposal to consider this work noted that the great 
majority of domestic insolvency and corporate law 
regimes do not address the treatment of corporate 
groups in specific legislation, or at all. In some other 
regimes, the issues that arise in insolvencies within 
corporate groups are dealt with by somewhat “creative” 
practices that rely heavily on a pragmatic approach 
by the courts for their legitimacy.22 Accordingly, there 
is little existing law that could be the subject of 
harmonisation in the sense in which that term has 
traditionally been used in UNCITRAL. 

The work is therefore based on the Legislative Guide 
and, taking its recommendations as a starting 
point, the working group is examining whether those 
recommendations are equally applicable in the context 
of a corporate group. If they are not, the working group 
will look at changes that might need to be made to 
ensure the efficient and effective conduct of insolvency 
proceedings involving members of a corporate group. 
The final form of that work has yet to be decided.

Some difficult issues being considered include: 

arriving at a clear working definition of “a corporate 
group” to consider and determine the scope of the 
substantive issues

the interaction, in insolvency proceedings, of 
solvent and insolvent members of a group and, in 
particular, protection of their respective creditors

the concept of a corporate group and the extent to 
which the group, as opposed to individual members 
of the group, should be recognised in insolvency 
and the purpose and effect of that recognition

addressing these issues in the context of cross-
border insolvency. 

The working group will meet again in November this 
year. 

Cross-border protocols

Cross-border protocols provide a kind of ad hoc solution 
on a case-by-case basis to a number of issues that 
might arise in cross-border insolvency proceedings, 
which individual courts work out in the absence of a 
treaty or legislation.23 









Protocols constitute agreements between courts 
that have jurisdiction over the same debtor in cross-
border insolvency proceedings in different countries24 
and which see the need to coordinate the different 
insolvency proceedings. Courts can thus determine in a 
protocol how to coordinate and harmonise the different 
insolvency proceedings, resolving procedural issues, 
avoiding potential conflicts on both substantive and 
procedural issues and additionally addressing issues 
that may not have been addressed in either national 
laws or the Model Law. Many protocols have been 
entered into by courts of both common law jurisdictions 
such as the United States, England and Canada,25 and 
civil law jurisdictions, such Switzerland26 and Israel.27 

Initial work to compile practical experience of 
negotiating and using cross-border insolvency protocols 
is being conducted informally through consultation with 
judges and insolvency practitioners, most recently at the 
Seventh Multinational Judicial Colloquium held in Cape 
Town, South Africa.28 Participants with experience of 
protocols – both from the judicial side in approving them 
and the practitioner side in drafting them – emphasised 
the usefulness of protocols in facilitating coordination 
and cooperation and how a well-drafted protocol could 
greatly assist judges involved in cross-border cases, 
including cases involving groups of companies.

Those participants not familiar with the use of protocols 
expressed some reservations, particularly with regard 
to procedural and substantive differences between 
jurisdictions and how they could be addressed. 
The discussion emphasised the practical need, in 
any consideration of how to facilitate cross-border 
cooperation in insolvency cases, to address those 
substantive and procedural differences and to take 
account of the diversity of local legal conditions and 
traditions that might affect cross-border cooperation, 
and in particular the use of protocols.

Text on the drafting and use of protocols and cross-
border cooperation has been outlined and the 
UNCITRAL Secretariat is currently preparing the first 
draft. This draft will study cross-border protocols, 
their advantages and the circumstances in which 
they can help facilitate cross-border cooperation and 
coordination of proceedings, identify common issues 
and examine how they have been addressed. The draft’s 
aim is to provide guidance to judges who may have to 
consider and possibly approve protocols in cross-border 
cases and the professionals who may be involved in 
their drafting. 
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Technical cooperation and assistance 
in implementing legislative texts 
The work described above has focused on the 
development of harmonised texts and has, to date, 
accounted for the principal part of UNCITRAL’s work. 
UNCITRAL has developed a succession of such texts 
in the many different areas of law touched on in this 
article. But while obtaining a global consensus on the 
technical content of a text is a signal achievement, in a 
sense concluding that text is just the beginning of the 
work. Without implementation by states, the text may 
simply remain an interesting volume on the shelf. 

The first step to successful implementation is a text 
being accepted by states. The composition of the 
Commission and its working groups, their working 
methods and UNCITRAL’s past successes hopefully 
increase the probability that each text will be widely 
acceptable to national law and policy makers as a 
basis for modernising trade laws. With a convention, 
acceptability is relatively easy to judge by reference 

to the number of countries that have deposited 
instruments of accession or ratification.  With 
model laws, and more particularly with legislative 
guides, acceptance is a little more difficult to gauge. 
Legislative reform based on an UNCITRAL model law 
may go unreported or the reform may make such 
fundamental changes to the model law that it becomes 
unrecognisable from the original text. Use of a 
legislative guide is typically discovered purely by word of 
mouth; examining the content of a new law may suggest 
that a particular guide has been considered, but many 
other factors may be in play.

The second step is disseminating information on the 
text and highlighting its benefits and advantages. 
Unfortunately, it is not enough to assume that, since 
UNCITRAL is an intergovernmental body with 60 
member states, all of those states will necessarily know 
about a particular text and if they do, that they will see 
the advantages of adopting or otherwise using it. 

Insolvency activities linked to EBRD countries of operations

At the invitation of the United States Agency 
for International Development (USAID), a joint 
regional training workshop was held on the 
theoretical and practical aspects of jurisdiction 
and the recognition of insolvency proceedings. 
The workshop was attended by judges and 
government officials from Albania, Bosnia 
and Herzegovina, Croatia, FYR Macedonia, 
Montenegro, Romania and Serbia. The workshop 
discussion included the UNCITRAL Model 
Law on Cross-Border Insolvency, adopted by 
Montenegro, Serbia and Romania, as well 
as the intersection between the Model Law 
and the European Council (EC) Regulation No. 
1346/2000 of 29 May 2000 on insolvency 
proceedings (EC Regulation). The workshop 
was organised by USAID/Commercial Courts 
Administration Strengthening Activity (CCASA)/
Community Assistance for Reconstruction 
Development and Stabilization (CARDS) Regional 
Project 2003 (European Union and Council of 
Europe) (Belgrade, Serbia, 17-20 April 2006).

Further adoptions of the UNCITRAL Model Law 
on Cross-Border Insolvency in 2006, in particular 
by the United States and the United Kingdom, 
raised interest in the text and its interaction 
with the EC Regulation within the European 
Union. The UNCITRAL Secretariat participated 





in a number of seminars and conferences in 
Europe with the aim of promoting adoption of 
the text by EU member states as a framework 
for facilitating coordination of cross-border 
insolvency proceedings between EU member 
states and non-member states. Participants 
included officials from some EBRD countries 
of operations, for example the Czech Republic, 
Estonia, Latvia, Lithuania, Poland, Romania, 
Russia and Slovenia.

UNCITRAL co-sponsored the Seventh UNCITRAL/
INSOL/World Bank Multinational Judicial 
Colloquium (Cape Town, South Africa, 17-18 
March 2007) with 65 judges and officials 
attending from 42 countries. The colloquium 
focused on issues of cross-border cooperation 
in insolvency cases, including adoption of 
the UNCITRAL Model Law on Cross-Border 
Insolvency, and implementing cross-border 
cooperation and coordination, in particular 
through the use of cross-border protocols. 
Informal work is being undertaken by the 
Secretariat to compile practical experience of 
negotiating and using cross-border insolvency 
protocols. Participants included judges and 
officials from Azerbaijan, Hungary, Latvia and 
Poland.
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Promoting UNCITRAL texts

For those reasons, UNCITRAL is giving more attention 
to promoting the adoption of texts and providing the 
technical assistance that states often need. Technical 
cooperation and assistance29 covers a variety of 
activities on subjects ranging from promoting regional 
harmonisation of trade law based on relevant UNCITRAL 
texts to reviewing the drafting of specific laws that 
enact UNCITRAL model laws or draw on UNCITRAL 
legislative guides. Although this work is recognised as 
a core activity of the Commission, it suffers from a lack 
of funding. As one commentator recently observed, 
resources available to the UNCITRAL Secretariat remain 
far below what would be necessary for it to make a 
global impact.30 

To some extent, that lack of funding can be overcome 
by forming strategic relationships with other bodies 
responsible for, or interested in, law reform, whether 
nationally, regionally or internationally, and these 
relationships may provide opportunities for promoting 
the use of UNCITRAL texts. The World Bank and 
regional development banks such as the EBRD are 
examples of such bodies, as are bilateral development 
and technical assistance agencies. Non-governmental 
organisations and their members may also have a 
role to play in promoting UNCITRAL texts, particularly 
where those same organisations were represented in 
the working groups that developed those texts. All of 
these organisations tend to have, to a greater or lesser 
extent, the resources that UNCITRAL lacks and the 
potential to promote national, regional and international 
convergence around UNCITRAL norms.
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Since Russian markets were liberalised 15 years 
ago, derivative instruments have evolved robustly in 
the context of financial transactions. This is despite 
the absence of a supporting legal framework and 
impediments to their use and enforcement. As a result, 
financial instruments whose broad purpose is to hedge 
risk have, in some cases, been accompanied by a 
higher-than-normal risk because of doubt about the 
extent and circumstances of their enforceability. 

The development of an adequate supporting legal 
framework has lagged behind actual use of derivatives 
partly because precise legal mechanisms would need 
to be adopted across a wide and diverse range of 
regulatory areas. 

However, as at mid-2007, some of the foundations 
for full legal recognition of derivatives and their 
enforcement under Russian law have been adopted, and 
others are being considered and favoured for adoption 
by the end of 2007. This is a reflection of modifications 
devised largely following the 1998 financial crisis and 
the disastrous impact that certain judicial decisions had 
on forward contracts at that time. 

The concept of derivatives
One of the themes of this article is that the Russian 
legal framework is only very slowly recognising the 
concept of derivatives, leaving these instruments 
unregulated or only partially regulated. 

As a point of reference, therefore, we assume that, 
according to commonly accepted definitions in the 
international market, a derivative is “a contract whose 
value is based on the performance of an underlying 
financial asset, index, or other investment. For example, 
an option is a derivative because its value changes in 
relation to the performance of an underlying stock. A 
more complex example would be an option on a futures 
contract where the option value varies with the value of 
the futures contract which, in turn, varies with the value 
of an underlying commodity or security. Derivatives are 
available based on the performance of assets, interest 
rates, currency exchange rates and various domestic 
and foreign indexes. Derivatives afford leverage and, 
when used properly by knowledgeable investors, can 
enhance returns and be useful in hedging portfolios…”.1

Derivatives and insolvency in Russia: recent 
developments

Despite strong growth in the Russian derivatives 
market – especially since 2004 – the legal framework 
to support it has not developed at the same pace, 
leaving these instruments largely unregulated. This 
article looks at how Russian law has evolved in 
an attempt to regulate derivatives and what legal 
impediments still remain to their enforcement, 
particularly at the time of an insolvency.
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“Over the counter derivatives such as currency swaps 
and interest rate swaps are privately negotiated bilateral 
agreements and are transacted off the organized 
exchanges. In the currency markets, forward delivery 
contracts allow traders to lock in current prices when 
buying or selling baskets of currencies for future 
delivery. Derivative securities are bond-like securities 
created when pools of loans and mortgages are 
packaged and sold to investors and are another type of 
derivative widely used.”2

Growth of Russian derivatives
According to statistical data maintained by the Moscow 
Interbank Currency Exchange (MICEX), in 2004 the 
annual turnover of US dollar futures contracts traded 
on MICEX came to US$ 470 million. This figure grew 
geometrically to US$ 6.5 billion in 2005 and to US$ 
32.9 billion in 2006. In the first half of 2007 the annual 
turnover of US dollar futures contracts traded on MICEX 
came to US$ 25.4 billion.

It is fair to say that growth has been strong, and 
continues to be so in spite of numerous obstacles to 
the enforcement of derivatives in Russia – although 
at the beginning of 2007 some of these obstacles 
could be deemed overcome. The amount of derivatives 
traded on MICEX is dwarfed by the volume of derivatives 
worldwide. Since June 1998 the International Swaps 
and Derivatives Association (ISDA)3 has been publishing 
every six months a market survey on the overall trends 
in outstanding interest rate swap, currency swap and 
interest rate option transactions. According to the 2006 
mid-year survey, the notional amount4 outstanding of 
interest rate derivatives grew by nearly 14 per cent 
to US$ 285.7 trillion in the second half of 2006. The 
notional amount of credit default swaps grew by 32 
per cent in the last six months of the year, from US$ 
26 trillion at mid-year to US$ 34.4 trillion at year-end. 
Finally, the notional amount outstanding of equity 
derivatives, which comprise equity swaps, options and 
forwards, grew by 12 per cent from US$ 6.4 trillion to 
US$ 7.24 trillion in the second half of the year. 

How the legal treatment of derivatives 
has evolved
The 1999 and 2002 decisions

Shortly after the Russian financial crisis of 1998, 
Russian courts held that non-deliverable forward 
foreign exchange transactions should be deemed 
unenforceable gambling contracts (wagers) within the 
meaning of Article 1062 of the Russian Federation Civil 

Code (the “1999 Decision”).5 As a result, any cash-
settled derivative transaction that did not envisage the 
physical delivery of the underlying asset was at risk of 
being held unenforceable if governed by Russian law. 

The 1999 Decision expressed the view that the 
particular contract for difference – where only the price 
difference was payable at the performance date rather 
than the currency bought and sold under the contract 
being deliverable – presented no apparent “business 
purpose”. While this conclusion may be debatable, the 
court also stressed that “applicable legislation does not 
regulate these transactions and contains no guidance 
for providing judicial protection to such transactions”.

Subsequently, a Western commercial bank submitted 
a petition challenging the constitutionality of Article 
1062 as it had been applied to defeat non-deliverable 
cash forwards, arguing that it violated the principle of 
freedom of contract. In 2002, Russia’s Constitutional 
Court refused to satisfy this petition (the “2002 
Decision”).6 As in the 1999 Decision, the Court 
referred to the legislators’ failure to identify particular 
“risk transactions” that ought to be granted judicial 
protection, and referred to the particular responsibility 
of the legislators to create the foundations for an 
organised market for these derivatives, including rules 
for access to these contracts, and the forms and 
methods for regulating them.

The Constitutional Court also determined that, in the 
absence of civil legal regulation of forward contracts, 
Article 1062 would still not be deemed to prevent 
enforcement where the relevant court could determine 
that enforcement would be appropriate in light of the 
principle of freedom of contract under Article 421 of the 
Civil Code.

Therefore, some cash-settled derivative transactions 
could, theoretically, be enforceable. However, neither 
the Constitutional Court’s decision nor Russian 
legislation provided any clear criteria for differentiating 
between unenforceable gambling contracts and those 
that should be viewed as part of normal commercial 
activities, and therefore as enforceable.

In contrast to this, courts viewed deliverable derivatives 
as ordinary commercial contracts where something is 
bought, sold and delivered, and accordingly eligible for 
judicial protection.

It has been asserted that the absence of legal 
protection for non-deliverable forward contracts 
adversely affected the development not only of the 
domestic derivatives market (both on-exchange and 
over-the-counter (OTC)), but also the markets of the 
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underlying assets. There are forceful counter-arguments 
to this insofar as these decisions undermined only one 
type of OTC derivative instrument. Although the 1999 
and 2001 decisions might have damaged confidence in 
other types of derivatives, particularly those on the OTC 
market, at the same time there were other independent 
impediments to derivatives in general.

Derivatives as an undefined class

The 1999 and 2002 decisions dealt only with non-
deliverable forward contracts – just one kind of 
derivative instrument in an almost limitless variety of 
derivatives that financial markets can produce.

At the time of the 1999 Decision, Russian legislation 
offered no definition or explicit recognition of 
derivative instruments per se. The forward contract 
had to be analysed by the court from a simple civil law 
perspective, where the only guidance came from the 
Civil Code principles on contracts in general and other 
special Civil Code rules, including the rule of Article 
1062 prohibiting enforcement of gambling contracts.

On the one hand, it was indisputably clear that non-
deliverable forwards would remain unenforceable until 
a change in legislation was brought about. On the 
other hand, a certain group of indexed derivatives that 
were traded on exchange – futures and options – were 
deemed enforceable.7 

At the same time, the wide array of other derivative 
instruments that might be available on international 
markets, but that do not fall neatly into either of these 
categories on which judicial or legal pronouncements 
have been made, remained and today remain largely 
unregulated. 

Regulation in other financial areas

Against this backdrop, in the late 1990s a number of 
regulations in banking, tax and securities began to 
appear that either described or referred to derivative 
instruments generically (not limited to non-deliverable 
forwards). We may see this as implicit recognition that 
derivatives were increasingly present on the market and 
balance sheets of financial institutions and ordinary 
businesses, and somehow needed to be regulated 
– quite apart from their enforceability.

As early as July 1999, Central Bank Directive 603-U 
briefly identified derivative instruments as a class, 
although it never defined them directly, even while 
the Civil Code and federal laws remained silent about 
them. Directive 603-U referred to the term “financial 
instruments” as encompassing “securities or time-

based contracts, the underlying asset for which is 
securities”.8 The word “derivative” was not used. 

Then, in December 2001, Central Bank Directive 1086-
U defined “derivative financial instruments” as “financial 
instruments tied to other particular instruments, ratios 
and goods and through which trading in particular 
financial risks is effected independently from trading in 
the main instrument. Derivative financial instruments 
include options (currency, interest, commodity, 
etc.), traded financial futures, warrants and other 
instruments, such as agreements on currency and 
interest swaps”.9

And in the area of tax, with effect from January 2002, 
Article 301 of the Tax Code established that “financial 
instruments of time-based transactions (transactions 
with deferred performance) shall be understood to be 
agreements of participants to time-based transactions 
defining their rights and obligations in respect of the 
underlying asset, including futures, options, forward 
contracts, and also agreements of participants to time-
based transactions not envisioning a delivery of the 
underlying asset, but defining the terms for settlements 
of the parties to the transaction in the future depending 
on the change in the price of other quantity-based ratio 
for the underlying asset in comparison to the figure of 
this ratio as it has been established (or the principle 
for determination of which has been established) by the 
parties at the time of conclusion of the transaction. The 
term underlying asset for financial instruments of time-
based transactions shall be understood to mean the 
subject-matter of the time-based transaction (including 
foreign currency, securities and other property and 
property rights, interest rates, credit facilities, price and 
interest rate indices, other financial instruments of time-
based transactions)”.

Interestingly, despite the fact that the Supreme Court 
would not grant judicial enforcement to them, Article 
301 of the Tax Code specifically encompassed non-
deliverable forwards in its regulation: “agreements of 
participants to time-based transactions not envisioning 
a delivery of the underlying asset, but defining the terms 
for settlements of the parties to the transaction in the 
future”. 

Beginning in April 2001, the Federal Commission on 
the Securities Markets (now the Federal Service for 
Financial Markets, or FSFM) began to refer to the 
terms “derivative financial instrument” and “financial 
instrument of a time-based transaction”.10

More importantly, the December 2002 amendments 
to the Law on the Securities Market (“Securities Law 
amendments”)11 introduced a reference (in Article 13) 
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to “transactions, the performance of obligations under 
which is dependent upon the change in prices for 
securities or indexes calculated based on aggregated 
prices for securities (stock exchange indexes), including 
transactions envisaging a sole obligation of each party 
to pay cash depending upon the change in prices for 
securities or stock exchange indexes”. This provision 
defines a particular class of financial instruments 
without giving them a specific name. 

Up to this point there had been a practical and 
piecemeal attempt to deal with derivatives in various 
regulatory contexts, but as yet no attempt to introduce 
an overarching definition or general law concerning 
them. Market participants were left to argue that 
although the above definitions were established in 
connection with regulatory law, they may and should 
be applied by analogy also in the context of general 
civil law, as evidence of the general recognition of 
derivatives (if not constituting gambling contracts). From 
a certain perspective, the cited regulations covered 
derivative transactions adequately for their narrow 
purpose and, over four or five years, have gradually 
legitimised and created acceptance of derivatives as a 
class, although not in any systematic manner. 

Finally, in late 2003, legislators saw the gaps in the 
statutory treatment of derivative financial instruments 
and at least three draft laws were introduced for 
consideration in the Russian State Duma. One draft 
attempted to provide full regulation of each type of 
derivative, naming and defining forward contracts, 
futures and options, in each case based on any type of 
asset, including securities, currency, goods or financial 
products. A competing draft focused on permitting 
authorised or licensed banks to engage in derivative 
transactions by means of amending the Civil Code to 
ensure the enforceability of forward contracts. A third 
draft proposed separately amending the Civil Code and 
introducing a law governing financial derivatives. As 
discussed below, it was the second option that emerged 
victorious. So, for the time being, the trend of defining 
and governing derivatives as a class in a federal statute 
appears to have been set aside. 

Legislative remedies to specific 
impediments in 2007
Exemption from the ban on gambling 
contracts

We have seen that judicial decisions based on Civil 
Code Article 1062 stood as an impediment to the use 
of non-deliverable forward contracts. Therefore the 
business community welcomed Law No. 5-FZ of 26 

January 2007 that finally amended Civil Code Article 
1062, with effect from 9 February 2007. 

Article 1062 originally provided that gambling contracts 
could not benefit from judicial enforceability – leading 
to the widespread failure during and after the 1998 
financial crisis of non-deliverable forwards, because of 
the judicial interpretation placed on those contracts. 

However, the revised text of Article 1062 now specifies 
that certain types of claims whose amounts depend 
on variations in prices for underlying assets or indices 
are exempted from this rule under a new Clause (2). 
The revision does not offer a specific term for this 
category of claims, and does not refer to the specific 
term “derivative”, but the description clearly mirrors the 
commonly accepted concept of derivatives. 

The new wording of Civil Code 1062.2 provides that: 
“The rules of this Chapter shall not apply to claims 
related to participation in transactions envisioning 
the obligation of a party or parties to the transaction 
to pay monetary amounts depending on variations in 
prices for goods, securities, rates of currency exchange, 
interest rate levels, the level of inflation, or on indices 
calculated on the basis of the aggregate of the 
foregoing indicators, or on the occurrence of another 
circumstance which is envisioned by law and in relation 
to which it is not clear whether it will or will not occur. 
Such claims shall be subject to judicial enforcement, 
if at least one of the parties to the transaction is a 
legal entity holding a license for the conduct of banking 
operations or a license for the conduct of professional 
activity on the securities market, or at least one of the 
parties to a transaction concluded on an exchange is 
a legal entity holding a license on the basis of which 
conclusion of transactions on an exchange is possible.

Claims related to participation of individuals in the 
transactions identified in this clause shall be subject to 
judicial enforcement only on the condition that they are 
concluded on an exchange.”

The new wording of Clause (2) is similar but not identical 
to the 2002 Securities Law amendments mentioned 
above, in which Article 13 refers to “transactions, under 
which the performance of obligations is dependent upon 
the change in prices for securities or indexes calculated 
based on aggregated prices for securities (stock 
exchange indexes), including transactions envisaging 
a sole obligation of each party to pay cash depending 
upon the change in prices for securities or stock 
exchange indexes”. 

It is important to note that Clause (2) of Article 1062 
refers to claims where the holder is obligated “to 
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pay monetary amounts”, in other words, cash-settled 
contracts as opposed to deliverable contracts. In 
contrast, the Securities Law reference in Article 
13 refers to a broader class of transaction where 
performance depends on variations in prices of 
underlying assets or indices, including those that 
envisage cash settlement. We can only surmise that 
the drafters wished Clause (2) to be narrowly drawn 
specifically to neutralise the effect of the 1999 and 
2002 decisions – without wishing to question the 
presumptive existing enforceability of other types of 
derivatives. 

Although Article 1062 does not cover every type of 
derivative, it is important in that it has established the 
principle that derivatives may be exempted from the 
prohibition on the enforcement of gambling contracts. 
The legislators are free to adopt later laws that submit 
new types of derivatives to the same treatment. 

For the benefit of licensed institutions only 

The positive effect of protecting cash-settled derivatives 
is partly offset by the fact that the benefit is only 
offered to claimants that are licensed banks, brokers 
or financial institutions. Clause (2) protects only “…[1] 
a legal entity holding a license for the conduct of 
banking operations or [2] a license for the conduct of 
professional activity on the securities market, or at 
least one of the parties to a transaction concluded on 
an exchange is [3] a legal entity holding a license on 
the basis of which conclusion of transactions on an 
exchange is possible.”

Article 1062 also provides that where an individual is 
a party to the transaction, the transaction will qualify 
for the exemption only if it was entered into on an 
organised exchange. 

These restrictions express a concern to manage the 
introduction and flow of derivative transactions on 
the Russian market in a particular way. By limiting 
the judicial protection of these transactions to cases 
where licensed financial institutions are a party, 
there is perhaps an effort to restrict speculation by 
non-banks (though of course financial institutions 
could theoretically engage in speculation). Similarly, 
individuals are arguably protected to a certain degree by 
being forced into either using a broker or participating 
in the derivatives market only on organised exchanges 
that are subject to some overt regulation as well as self-
regulation standards. 

Financial institutions outside Russia

There has been much debate over whether Article 
1062 can be applied to financial institutions licensed 

or regulated outside of Russia. This is important 
for international lenders since they may offer credit 
derivatives to Russian borrowers to hedge against 
floating interest rates. Where the borrower or other 
counterparty is not a Russian bank, and since the 
exemption requires at least one party to be a “legal 
entity holding a license for the conduct of banking 
operations…” the offshore bank is concerned to know 
that, as a foreign bank, it qualifies under Clause (2). 

As a preliminary matter, Article 2.1 of the Civil Code 
states plainly that Russian civil law will apply equally to 
foreign entities and persons, unless otherwise stated 
by law. So assuming a transaction is governed by 
Russian law, Article 1062 would apply to both domestic 
and foreign contract parties in general. The more 
precise issue, however, is rather whether the wording 
of Clause (2) should be understood to exempt only 
Russian-licensed financial institutions or also foreign 
banks “holding a licence for the conduct of banking 
operations”.

If the law is read literally, it is clear that Clause (2) does 
not state or include any explicit limitation or restriction 
in its terms to Russian-licensed banks or brokers. As 
a matter of international customary law and Russian 
civil law (Article 1202 of the Civil Code) Russian courts 
are expected to recognise the determinative force of a 
legal entity’s “personal law” as the law under which that 
person was organised for the purposes of establishing 
its legal status, form, and similar issues of corporate 
authority and liability. By analogy it may be argued that 
proof of a foreign banking or brokerage licence could be 
submitted into evidence before a Russian court. 

However, from a practical perspective, Russian courts 
may in many cases be expected not to accept and 
examine expert evidence on foreign law to establish 
whether a foreign bank is duly licensed within the 
meaning of Clause (2). Until a test case is successfully 
pursued through the courts to the Supreme Court, it is 
difficult to avoid the conclusion that, based on current 
trends, Russian courts would be likely to restrict the 
scope of eligible counterparties by applying the Clause 
(2) exemption to Russian licensed entities only. 

Ultimately this remains a question of legal interpretation 
until there is sufficient legal or judicial guidance to 
resolve it. In disputes between domestic and foreign 
contract parties that are submitted to international 
arbitration for resolution,12 international arbitral 
tribunals are perhaps more likely and better equipped 
to accept and examine foreign-law evidence on the 
licensed or unlicensed status of a foreign bank 
counterparty.13
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As long as this ambiguity remains, foreign financial 
institutions may wish to hedge their enforceability risk 
by ensuring that a Russian subsidiary or affiliate bank 
signs the derivative contract with it or in place of it. 

Recognising and enforcing derivatives in 
insolvency

Close-out netting 

As well as carrying the risk of being unenforceable 
because they are classed as gambling contracts, 
derivatives transactions have faced the separate 
impediment that their standardised close-out netting 
provisions would probably be unenforceable at the time 
of the counterparty’s bankruptcy because of certain 
features of Russian civil and insolvency legislation.

This concern exists for banks and credit institutions 
whose insolvency would be governed primarily by 
Federal Law No. 40-FZ dated 25 February 1999 on 
Insolvency (Bankruptcy) of Credit Institutions (the “Bank 
Insolvency Law”), as well as for counterparties whose 
insolvency is regulated by the generally applicable 
Federal Law No. 127-FZ on Insolvency (Bankruptcy) 
dated 26 October 2002 (the “Bankruptcy Law”).

Close-out netting is the term that has evolved among 
market actors and practitioners using standardised 
ISDA documentation to designate the mechanism of 
one-time aggregation of amounts owed and amounts 
owing under multiple derivatives transactions, where all 
such transactions were concluded under an overarching 
framework or master agreement. Logically a set-off 
of sorts, close-out netting is intended to be distinct 
from simple set-offs, not least because set-offs may 
be subject to varying restrictions from jurisdiction to 
jurisdiction.

Early drafts of amendments to the Federal Law on 
Insolvency of Credit Organisations that aim to enable 
close-out netting to be enforced are being discussed, 
with relevant agencies such as the Russian Central 
Bank, the FSFM, the anti-monopoly agency and the 
Ministry of Finance providing comments. The proposed 
revisions would envisage the aggregation, and thus 
“netting-out” of all claims and obligations of a bank as 
counterparty to derivatives transactions under a master 
derivatives agreement, in the context of insolvency. If 
this legislation is enacted the Russian market would 
be a step closer to applying ISDA documentation and 
standards to Russian derivative transactions.

The dominant international practice for OTC derivative 
transactions is to govern them through a master or 
framework agreement. These framework agreements 
envisage the netting-out of a number of different trades 

and transactions entered into at different times, so 
that the final amount owed between the two parties 
is calculated on a net basis. The market has come to 
recognise that this structure allows parties to reduce 
credit risk.

Although Russian law does not explicitly state that 
close-out netting is unenforceable, there is a strong 
argument that close-out netting provisions under a 
master agreement would be deemed, in an insolvency, 
as prohibited set-offs within the meaning of the Bank 
Insolvency Law.  

The Bank Insolvency Law prohibits set-offs between 
a creditor and an insolvent credit organisation during 
bankruptcy proceedings. Separately, according to 
the generally applicable Bankruptcy Law, set-offs are 
allowed subject to the mandatory priority of claims 
set out by the law. Therefore, close-out netting might 
or might not be allowed, depending on the case. 
Moreover, under Russian insolvency law the liquidator or 
bankruptcy administrator is entitled to accept or reject 
the validity of individual contracts without regard to their 
constituting parts of a framework agreement. 

Therefore, where the liquidator or bankruptcy 
administrator has the power to reject or affirm 
contracts, a counterparty of, for example, an insolvent 
bank that has concluded other parallel derivatives 
transactions with that bank, might find that the 
administrator has rejected one contract while accepting 
the validity of others. Although the counterparty may 
file a claim for funds owed (or for damages) against 
the estate of the insolvent company in respect of the 
rejected contract,14 it cannot anticipate recovering more 
than a fraction of the claim. At the same time, it may 
face having to perform fully and to pay full value to the 
estate under those contracts whose validity has been 
accepted. 

This selective recognition of derivatives transactions, as 
opposed to recognition of the integrity of the framework 
agreement as a single contract, prevents close-out 
netting and neutralises the reduction of credit risk that 
would otherwise have occurred.

A working committee of the Association of Regional 
Russian Banks has produced draft legislation to amend 
the Bank Insolvency Law.15 The aim of the proposed 
amendment is to limit the above-mentioned powers 
of the liquidator or bankruptcy administrator and to 
distinguish close-out netting from the prohibited form of 
set-off.

In accordance with the proposed amendment, the 
range of counterparties and transactions eligible for 
the benefits of close-out netting is limited to those 
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transactions concluded under the master agreement. 
Some defining characteristics of the master agreement 
are an early termination clause and a procedure for 
calculating early termination amounts. In addition, the 
Central Bank must recognise and approve the master 
agreement by issuing a recommendation to banks to 
use master or framework agreements produced by 
international organisations and associations for the 
derivatives industry. 

The draft law does not intend to include within its 
definition of master agreement the full range of bilateral 
derivative financial instruments that are available 
globally, but rather to keep pace with instruments 
available on the Russian market. Draft legislation is now 
anticipated to be introduced for formal hearing in the 
State Duma in September or October 2007.

Since credit derivatives and other derivatives are 
entered into not just by financial institutions, it is 
evident that achieving transparent enforceability for 
close-out netting is equally desirable for ordinary 
companies when they become insolvent. It is hoped that 
similar amendments will be proffered in relation to the 
Bankruptcy Law.

ISDA Master Opinion for Russia

The standard documentation produced by the ISDA and 
broadly accepted in global markets – the ISDA Master 
Agreement – has reduced the cost of using privately 
negotiated derivatives around the world. One of the key 
elements in introducing the ISDA Master Agreement 
in any transition economy is ensuring that it will be 
enforceable in that jurisdiction and, in particular, that 
close-out netting will be enforceable, thus allowing 
counterparties to manage credit risk. 

In a global effort since 1987, ISDA has sponsored the 
preparation, issuance and publication of legal opinions 
addressing the enforceability of certain provisions of 
the Master Agreement.16 The scope of the opinions now 
includes the enforceability of the termination, bilateral 
close-out netting and multi-branch netting provisions of 
the ISDA Master Agreement. 

Observers are watching closely to see how soon a 
master opinion can be supported by the changing 
Russian legislative framework. Issuance of the ISDA 
opinion for the Russian market will be a watershed in 
the development of derivatives in Russia. 

Strategies for further improvements

Government policy documents recognise the need 
for further improvements to the legal framework to 
facilitate the development of the derivatives market. The 

Financial Market Development Strategy for 2006-2008 
(the FM Strategy), approved by the Russian government 
on 1 June 2006,17 contains a chapter devoted to the 
legal framework required to promote new financial 
products. 

The FM Strategy stresses that apart from achieving 
judicial protection of cash-settled derivative 
transactions, it is advisable to set out the methodology 
for establishing appropriate bank reserves and for 
calculating bank capital for banks holding options 
for long-term risk hedging. It directs the securities 
regulatory agency to develop regulations protecting the 
rights of market participants, specifying the assets 
that may underlie derivatives and setting standards for 
participants in order to manage operational risk. The 
government also aims to enable the development of 
commodity derivatives in energy, grain and metals, as 
well as introduce a federal law on warehouse receipts. 

For more complex derivative securities, the FM Strategy 
also puts as a priority the introduction of a Russian 
law on escrow accounts and pledges of bank accounts 
to improve the credit quality of mortgage-backed 
securities. 

Conclusion 
The amendment this year to Article 1062 of the Civil 
Code to exempt cash-settled non-deliverable forward 
contracts from the rule against enforcing gambling 
contracts is certainly an important step forward in 
assisting the progress of derivatives in Russia. At 
the same time, it is broadly accepted that unless the 
proposed amendments to the Bank Insolvency Law, and 
later to the Bankruptcy Law, are made to permit close-
out netting, the growth of this market in Russia will 
continue to be hampered. Fortunately this initiative is 
gaining momentum and is expected to be implemented 
in the near future.

In parallel, it remains an open question whether in a 
civil law jurisdiction it is good policy not to introduce 
a general law on derivatives. As a result, in the case 
of each particular derivative product, the question of 
whether it is regulated or how it is regulated is answered 
differently. The Civil Code in articles 142 and 143 
provides an exhaustive list of instruments that are 
deemed “securities” – at present, notwithstanding the 
2007 amendments discussed above, this list includes 
neither the generic term “derivative” nor any example 
of derivatives, such as options, futures, forward 
contracts or swaps. Yet certain types of securities 
that are derivatives will be deemed securities and 
regulated as such, such as mortgage-backed bonds. 
At the same time, since 2002 the Securities Law 
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refers to derivatives as potentially subject to regulation 
by the FSFM. And certain types of OTC derivatives 
contracts will simply remain contracts not benefiting 
from securities oversight. The fact that the concepts of 
derivatives and securities are not linked may, in some 
cases, render certain financial products more attractive, 
albeit potentially more risky for the public because they 
are outside the reach of securities regulation. 
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In the absence of an international insolvency legal 
regime, the solution to the liquidation of a bank 
with branches and subsidiaries in several countries 
needs to be based on national legal regimes and on 
the voluntary cooperation between different national 
authorities. This cooperation is often uneasy and the 
division of responsibilities between home and host 
country authorities remains a matter of controversy. 
For instance, the issue of foreign ownership of banks 
makes some host jurisdictions (where foreign ownership 
is high) reluctant to rely on home country control. 
Benston and Eisenbeis (2006)2 have studied this 
issue, which has relevant implications in many eastern 
European countries. 

The challenge is further compounded by the fact that 
insolvency laws differ greatly from country to country 
and they differ in various ways. Given the intimate link 
between insolvency law and other areas of commercial 
law, different legal traditions have given rise to different 
insolvency rules. Some laws are more favourable to 
creditors while others are more pro-debtor. The choice 
between lex generalis (general law) and lex specialis 
(more specific law) leads to different approaches 
to bank insolvency. In some jurisdictions banks are 
treated like other corporations (lex generalis), in other 
words they are subject to the general insolvency law. 
This is the case in England, where ordinary insolvency 
principles are applied to banks (with some modifications 
for financial contracts, netting and set-off) under court-
administered proceedings. In other jurisdictions, banks 

are subject to a special insolvency regime (lex specialis), 
administered by the bank supervisor or the depositor 
protection agency (for example, in Canada, Italy and the 
United States).

The case for a lex specialis
Differences between corporate and bank 
insolvencies

The case for a lex specialis with regard to bank 
insolvency can be supported by the fact that bank 
insolvency proceedings have different goals from those 
in corporate insolvencies.3 According to Schiffman,4 
corporate insolvency laws should seek to fulfil two 
principal objectives: (i) fair and predictable treatment of 
creditors; and (ii) maximisation of the debtor’s assets 
in the interests of creditors. However, the main goals 
in bank insolvency proceedings are the safety and 
soundness of the financial system at large and the 
integrity of the payment systems (that is, the payment 
clearing for cheques, bank transfers, etc). Furthermore, 
prompt payment to depositors and minimising the 
costs to the insurance funds are also important 
considerations (certainly in the United States).5 

Besides the specificity of the goals, there are other 
differences between the insolvency of a corporation and 
the insolvency of a bank. Some of these differences 
are rooted in the specialty of banks (given their role 

Cross-border bank insolvency

The growth in cross-border banking activities presents 
a number of challenges for regulators around the 
world. These challenges, such as the division of 
responsibilities between home and host country, are 
certainly relevant for countries in eastern Europe, the 
Commonwealth of Independent States and Mongolia, 
where the framework for financial regulation and 
supervision is an emerging issue.1
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as credit providers, deposit takers and payment 
intermediaries), the risk of contagion in the case of 
bank failures (special vulnerability – under a fractional 
reserve system a bank will be unable at any time to 
honour the convertibility guarantee) and the public 
interest associated with sound banking and the smooth 
functioning of the payment systems. 

Creditors have a more active role in general insolvency 
than in a bank insolvency.6 They can initiate insolvency 
proceedings and act individually (under the right to be 
heard) or collectively (through creditor committees) but 
bank supervisors typically have the power to commence 
the insolvency proceedings.

Definition of insolvency

In banking, the definition of insolvency (the trigger 
point for an insolvency proceeding) is sometimes 
controversial. As acknowledged, there are two 
traditional definitions of insolvency in commercial 
bankruptcy laws: 

failure to pay obligations as they fall due (known as 
equitable insolvency)

the condition when liabilities exceed assets (known 
as balance sheet insolvency).7 

The controversy lies in the fact that, in banking, the line 
of demarcation between illiquidity (lack of liquid funds) 
and insolvency is not always clear. An economically 
insolvent bank is not always declared legally insolvent 
by the responsible authorities and may be offered 
financial assistance instead. The test of insolvency 
as the inability to meet payments as they fall due is 
not applicable to banking since the inability to honour 
the convertibility guarantee of deposits is not proof of 
insolvency, but rather evidence of illiquidity (Hüpkes, 
2003). 

A bank is considered to have failed when the competent 
authorities order it to cease operations and activities. 
However, the authorities are often wary of liquidating a 
bank (in part because an “orderly liquidation of assets” 
is not always easy, due to the possible contagion effect 
on other institutions) and therefore choose instead to 
rehabilitate the bank. As a matter of good policy, the 
bank should be closed as soon as the market value of 
its net worth reaches zero because at this moment, 
direct losses are only suffered by shareholders. If the 
bank is declared legally insolvent when the market value 
of its net worth is already negative, losses will accrue 
not only to shareholders, but also to uninsured creditors 
and/or to the insurance fund/government. 





In banking, the pre-insolvency phase is fundamental 
and in recent years prompt corrective action (PCA) rules, 
including structured early intervention and resolution, 
have been advocated. In the United States, these rules 
are now legally binding since the enactment of the 
Federal Deposit Insurance Corporation Improvement Act 
(FDICIA) in 1991. PCA rules are only effective if they are 
enshrined in law, in particular the mandate to initiate 
early closure when the bank still has capital (even if it is 
critically undercapitalised). As Goodhart (2004) points 
out, “the window of opportunity between closing a 
bank so early that the owners may sue and so late that 
the depositors may sue may have become vanishingly 
small”.

Liquidation or reorganisation?

Insolvency proceedings typically imply liquidation or 
reorganisation (sometimes they are carried sequentially, 
that is, liquidation proceedings will only run their 
course if reorganisation is unlikely to be successful or 
if reorganisation efforts have failed). Bank insolvency 
proceedings take on unique features which are not 
present in general insolvencies because the failure 
of a bank is often a matter of public interest and can 
disrupt the payment system if not properly handled, and 
because the bank supervisor has the power to initiate 
insolvency.

Though liquidation is the simplest resolution procedure, 
it is not necessarily the least costly; as a valuable 
depositor base dissipates, vital banking services in 
a community may be disrupted and confidence in the 
banking system may be seriously damaged. In banking, 
liquidation typically entails a system of depositor 
preference, i.e., depositors’ claims are typically paid 
before those of general creditors. If the country has a 
deposit guarantee scheme, the insured depositors are 
paid off up to the insurance limit; uninsured depositors 
and other creditors are likely to suffer losses in their 
claims. 

In the case of bank rehabilitation, reorganisation or 
restructuring, the laws vary widely from country to 
country. A takeover or merger (also called purchase 
and assumption, that is, purchase of assets and 
assumption of liabilities) generally preserves the 
going-concern value of an institution, as the acquirer 
succeeds to both a deposit base and a base of loan 
customers. In contrast with a straight liquidation, a 
takeover or merger eliminates the danger that vital 
banking services in a community will be disrupted. 

A merger can be “unassisted”, which is when the 
acquirer assumes all assets and liabilities (also called 
“whole bank’s acquisition”), and “assisted”, when only 
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the good assets go to the acquirer (also referred to 
as “clean bank’s acquisition”) and the bad assets are 
subject to special administration. Sometimes, failed 
banks may be placed under special administration in 
the form of bridge banks, new banks, special funds 
or other arrangements. This is often meant to be a 
temporary solution in order to take over a failed bank’s 
operations and preserve its going-concern value while 
the government fiduciary seeks a more permanent 
solution or until an acquirer is found. 

In some cases an implicit or explicit “too big to fail” 
policy is applied, whereby large banks are propped up 
by government or regulatory activity to ensure that they 
do not fail. That was the case with Continental Illinois 
in the United States and Credit Lyonnais in France. 
Government-led rescue packages may not only induce 
moral hazard behaviour, but may also pose questions 
of fair competition, particularly when the too-big-to-fail 
doctrine is applied, as other smaller or less troubled 
institutions may have to navigate through crises or 
problems on their own. In the United States, the FDICIA 
requires the resolution of bank failures on a “least 
cost basis” to the insurance fund, unless it threatens 
to trigger a payment system breakdown, in which case 
FDIC and Federal Reserve may recommend a more 
costly solution (FDICIA, 12 USC 1823 (c)(4)). 

The Basel Committee on Banking Supervision 
acknowledges that in a market economy, failures 
are part of risk-taking and that a prompt and orderly 
liquidation of institutions that are no longer able to meet 
supervisory requirements is a necessary part of an 
efficient financial system, as forbearance normally leads 
to worsening problems and higher resolution costs. 

However, the Committee explicitly states that “in some 
cases the best interests of depositors may be served 
by some form of restructuring, possibly takeover by 
a stronger institution or injection of new capital or 
shareholder. Supervisors may be able to facilitate such 
outcomes. It is essential that the end result fully meets 
all supervisory requirements, that it is realistically 
achievable in a short and determinate timeframe and 
that, in the interim, depositors are protected”.8

International law principles governing 
insolvency

“Most nations currently apply a territorial approach to 
cross-border insolvencies. This simply is a consequence 
of the domestic focus of most insolvency laws.” 
(Krimminger, 2005)

Sovereignty as a supreme power is typically exerted 
over the territory of the state (known as the principle of 
territoriality). The demise of national frontiers in today’s 
global financial markets highlights the limitations 
and inadequacies of the concept that a state may 
exert sovereign control over financial conglomerates, 
international holding structures and cross-border 
banking and finance.9 These inadequacies are 
particularly evident in the case of insolvency (although 
this paper does not address the challenges involved in 
the liquidation of a financial conglomerate).

The principle of “plurality of bankruptcy” – which goes 
hand-in-hand with the separate entity approach to 
liquidation – means that bankruptcy proceedings are 
only effective in the country where they are initiated 
and so there is a plurality of proceedings, as they need 
to be initiated in every country in which the insolvent 
bank holds realisable assets or branches. Thus, this 
principle assigns territorial effect to the adjudication of 
bankruptcy. 

Under a separate entity approach a domestic branch of 
a foreign bank receives a liquidation preference, as local 
assets are segregated for the benefit of local creditors 
(the practice of “ring fencing”).10 Ring fencing is contrary 
to the pari passu principle, since some creditors receive 
more favourable treatment than others.11 Under the 
separate entity approach, local branches of the foreign 
bank are treated as separate entities. This is the 
approach the United States applies to the liquidation of 
US branches of a foreign bank. US bank insolvency law 
is territorial for US branches of a foreign bank.

The principle of “unity and universality of bankruptcy” 
– which goes hand-in-hand with the unitary or single 
entity approach to liquidation – means that there is only 
one competent court to decide on the bankruptcy of the 
bank (unity), and that the bankruptcy law of the country 
in which the insolvency has been initiated is effective 
in all other countries where the bank (that is, the 
parent entity) has assets or branches (universality). All 
assets and liabilities of the parent bank and its foreign 
branches are wound up as one legal entity. Therefore 
this principle assigns extra-territorial effect to the 
adjudication of bankruptcy. 

Under this unitary system it is impossible to start 
separate insolvency proceedings against a domestic 
branch of a bank that has its head office in another 
country. US law applies this unitary principle to the 
liquidation of a US bank with foreign branches. The 
FDIC, as receiver of a failed bank, collects and realises 
all assets and responds to all claims of the institution 
regardless of their situs. US bank insolvency law is 
universal with respect to US banks. (However, US law 
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applies a different regime to the liquidation of US 
branches of a foreign bank, as explained above).

The inconsistency of the US legal approach to the 
liquidation of multinational banks,12 depending on 
whether it is dealing with foreign branches in the United 
States or with US branches of a foreign bank, illustrates 
the difficulties of reaching a common international 
platform regarding the liquidation of multinational 
banks. 

Cross-border bank insolvency
Bank insolvency laws vary widely across jurisdictions. 
Cross-border insolvency adds a layer of complexity 
to the resolution of a failed bank. Since complexity 
frustrates accountability, it is important to reach 
a clear understanding of what the applicable rules 
are before things turn sour. Institutions with global 
operations and aspirations may wish to explore the 
opportunities presented by legal arbitrage. Conflicts 
or inconsistencies may arise and, in some cases, 
the temptation to exploit legal inconsistencies or 
possible legal vacuums with fraudulent intentions 
cannot be ignored (take, for example, the case of 
BCCI). In addition, some jurisdictions present important 
deficiencies or gaps in their legal systems (for example, 
offshore centres and some emerging economies).13 

Although there is no international treaty on insolvency 
law, there have, however, been some attempts to 
agree on common international rules (mostly “soft 
law”). Throughout its 31 years of existence the Basel 
Committee has addressed various issues concerning 
the allocation of supervisory responsibilities between 
home countries and host countries, capital regulation 
and other principles for the effective supervision of 
international banks. However, the Basel Committee 
provides little guidance on bank exit policies and the 
problems involved in the resolution of cross-border 
banking crises.14

International rules on insolvency 
UNCITRAL (the United Nations Commission on 
International Trade Law) adopted the Model Law 
on Cross-Border Insolvency in Vienna in May 1997. 
However, this Model Law contains an optional clause 
whereby special insolvency regimes applicable to banks 
may be excluded from its scope.15 The Model Law deals 
with the recognition of foreign insolvency proceedings, 
the cooperation between judicial authorities and 

administrators and other issues concerning the 
coordination of concurrent insolvency proceedings in 
multiple jurisdictions.

In 1999, UNCITRAL began work on the Legislative 
Guide on Insolvency Law, considering corporate 
insolvency. Work proceeded through a joint colloquium 
with INSOL International (a worldwide federation of 
national associations for accountants and lawyers 
who specialise in insolvency) and the International 
Bar Association. The Legislative Guide was completed 
in 2004 and adopted by the United Nations General 
Assembly on 2 December 2004.16

The World Bank has coordinated the effort of the 
UNCITRAL Legislative Guide with its own Global Bank 
Insolvency Initiative to articulate a set of standards on 
insolvency and creditor rights for the purposes of the 
World Bank/International Monetary Fund (IMF) initiative 
on standards and codes. Accordingly, the World Bank, 
in collaboration with IMF and UNCITRAL staff and 
other experts, has prepared a document setting out a 
unified insolvency and creditor rights standard (the “ICR 
standard”), which integrates the World Bank Principles 
for Effective Creditor Rights and Insolvency Systems17 
and the UNCITRAL recommendations (included in 
the UNCITRAL Legislative Guide on Insolvency). This 
document was published on 21 December 2005.18

This ICR standard (one of the 12 areas identified by 
the World Bank and the IMF in their joint initiative 
on standards and codes)19 will be used in assessing 
member countries’ observance of these standards 
and codes. The ICR standard recognises that banks 
may require special insolvency laws when it talks 
about ‘exclusions’ (in point 3): “Exclusions from the 
application of the [general] insolvency law should be 
limited and clearly identified in the insolvency law.”

The explanatory footnote concerning these “exclusions” 
further states that: “Highly regulated organizations 
such as banks and insurance companies may require 
specialized treatment that can appropriately be provided 
in a separate insolvency regime or through special 
provisions in the general insolvency law.”

The EU insolvency regime

The EU insolvency regime consists of one regulation 
on insolvency proceedings (Council Regulation (EC) 
No. 1346/2000 of 29 May 2000) and two directives: 
Directive 2001/24/EC of 4 April 2001 on the 
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reorganisation and winding-up of credit institutions, and 
Directive 2001/17/EC of 19 March 2001 concerning 
the reorganisation and winding-up of insurance 
undertakings.

The EU insolvency regime is binding for all EU member 
states. As such, the EU regime is the clearest 
example of binding supranational/regional rules in 
insolvency law in general and of bank insolvency law in 
particular. However, the EU rules are mainly of a private 
international law character. They introduce the principles 
of unity and universality of bankruptcy, conferring 
exclusive jurisdiction to the home member state, but 
they do not seek to harmonise in a substantive way 
national legislation concerning insolvency proceedings, 
which remain different across the EU member states. 

The difficulty in reaching common standards in this area 
of law is illustrated by the hurdles and delays that the 
European Union has faced over the years in trying to 
agree on some common principles on bank insolvency. 
Indeed, only in 2001 has the Directive on the Winding-
Up and Liquidation of Credit Institutions been adopted 
(Directive 2001/24/EC), though the proposed directive 
was published in 1988. This Directive does not seek 
to harmonise national legislation on reorganisation 
measures and winding-up proceedings, rather it 
ensures mutual recognition and coordination of 
these procedures by the member states, based on 
the principle of home-country control.20 It embraces 
the principles of unity and universality, single entity 
approach to liquidation and the equal treatment of 
creditors.

Given the differences in bankruptcy laws in the EU 
member states, large banking institutions and financial 
conglomerates should be incorporated as European 
companies and a specific insolvency regime should 
apply to them. 

Bilateral rules
In the absence of a formal international insolvency 
legal regime, countries resort to bilateral agreements, 
often in the form of a memorandum of understanding, 
to establish some principles of cooperation in the 
regulation of cross-border establishments. 

Conclusion
The need for a coordinated liquidation of multinational 
banks would be best served by the adoption of an 
international convention or regime on cross-border bank 
insolvency, based on the principles of lex specialis, 
single entity approach to liquidation and unity and 
universality. However, these last two principles can 
only be accepted in an environment of mutual trust 
and recognition, a prerequisite of which is a minimum 
harmonisation of essential rules. In the European Union, 
mutual recognition presupposes the equivalence of the 
objectives of national legislations and the existence of 
similar public interest goals. At the international level, 
the rules to be agreed by the national regulators should 
be preceded by an agreement on the objectives to be 
pursued, which in turn will generate mutual trust. Some 
rules and objectives must be harmonised to foster 
mutual trust. 

What is a European company?

A European company – known formally by its Latin name “Societas Europaea” (SE) – is a company set up in 
the territory of the European Union under the European Company Statute. 

It means that companies that operate in more than one EU member state can be established as an SE 
in order to operate throughout the European Union with one set of rules and a unified management and 
reporting system, rather than under all the different national laws of each member state where they have 
subsidiaries, saving time and administration costs.

The Statute consists of two pieces of legislation: a Regulation (Council Regulation 2001/2157/EC of 8 
October 2001 on the Statute for a European Company) and a Directive (Directive 2001/86/EC of 8 October 
2001 supplementing the Statute for a European company on employee involvement). 

See http://ec.europa.eu/internal_market/company/se/index_en.htm#legislation for further details.
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The reform of the bankruptcy system in Serbia began in 
2001. Serbia’s efforts were encouraged and supported 
by the international donor community – USAID, the 
World Bank, the European Bank for Reconstruction 
and Development (EBRD), Deutsche Gesellschaft für 
Technische Zusammenarbeit (GTZ) and others.

As in many transition countries, it took time to build the 
consensus needed to adopt the new Law on Bankruptcy 
Procedure, which was enacted by parliament in August 
2004, effective February 2005. The new law provided 
for a transparent legal mechanism to accomplish 
an efficient, fair and equitable reorganisation of an 
enterprise when it can be saved, and to achieve an 
orderly and effective liquidation when it cannot.

This was seen as a significant step forward for Serbia, 
and the Law is considered one of the most advanced 
in the region by international donor institutions such 
as USAID, the World Bank, the IMF and the EBRD. The 
Law was also envisaged as being an effective way 
of dealing with companies that could not be sold as 
part of the privatisation programme; it meant that the 
transformation of the economy’s remaining social and 
state ownership elements could be completed.

Increased accountability, transparency and timeliness 
have been built into the Law. However, one of the most 
important changes is the expanded role of bankruptcy 
administrators and the establishment of licensing 

procedures to ensure that bankruptcy administrators 
have the professional capabilities needed to meet the 
challenges of this new role.

Under the Law two new key institutions were set up: 
the Bankruptcy Supervision Agency (BSA) and the 
Privatisation Agency Bankruptcy Unit (PABU). The BSA 
examines and licenses bankruptcy administrators, 
monitors their conduct and acts as the regulator. 
The Privatisation Agency established the specialised 
bankruptcy unit, the PABU, to act as the official 
bankruptcy administrator in cases where the debtor is 
a majority state- or socially- owned enterprise (SSOE). 
In such cases, the agency itself is appointed as the 
bankruptcy administrator according to the law. To 
perform these tasks, the PABU in turn employs case 
managers and subcontracts with field agents who are 
typically licensed bankruptcy administrators. 

By establishing these two institutions, Serbia’s new 
bankruptcy system now has essentially three pillars: the 
commercial courts, the BSA and the PABU. 

Since the Bankruptcy Law was enacted there has 
been significant institutional development to ensure 
that these institutions function effectively with each 
other. In 2004, USAID launched the Commercial Court 
Administration Strengthening Activity (CCASA) and in 
2006 the Bankruptcy and Enforcement Strengthening 
(BES) project, with the understanding that if these 

The bankruptcy regime in Serbia:  
progress over the last three years

Since the enactment of the new Law on Bankruptcy 
Procedure in 2005,1 Serbia has made great strides 
in enhancing the infrastructure of its bankruptcy 
system. This article looks at progress so far as well 
as activities planned for the near future, particularly 
from the view of international donor assistance 
programmes.

Milo Stevanovich 
Chief of Party, 
CCASA and BES 
Projects
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institutions implemented the Bankruptcy Law effectively, 
a transparent court system and efficient enforcement 
of judicial decisions would result in sustainable 
improvements to the Serbian bankruptcy system, and so 
improve the business climate and attract the investors 
needed to revive the Serbian economy. 

Modernisation and reform of 
commercial courts
The previous situation

In Serbia, commercial courts are the institutions that 
businesses turn to for the enforcement of business 
laws, including the Law on Bankruptcy Procedure. 
The Serbian commercial court system consists 
of 17 first-instance commercial courts, the High 
Commercial Court as second-instance court, and the 
specialised Commercial Disputes Panel of the Serbian 
Supreme Court as the third-instance body dealing with 
commercial disputes. Among other things, these courts 
are responsible for handling bankruptcy, enforcing 
rulings and determining the validity of foreign court and 
arbitration decisions. Commercial courts play a crucial 
role in economic development by providing security for 
domestic and foreign investments, which is why their 
proper functioning is essential to a successful market-
oriented economy. 

According to a 2003 World Bank study, enforcement of 
a contract claim required 1,028 days. Serbia scored at 
the bottom of the EBRD’s 2003 Transition Report in the 
rule of law governance indicator.2 There was little or no 
automation of court filing or record keeping, ineffective 
information gathering, lack of effective budgetary 
processes and funding, sub-standard working conditions 
and facilities, outdated procedural laws and delays in 
case processing causing large backlogs.

What has changed?

In March 2004, USAID launched the CCASA project 
to help the Serbian commercial court system improve 
the courts’ ability to process cases impartially and 
efficiently. 

CCASA activities included improving court processes 
and procedures; enabling data collection and evaluation; 
fostering professional development; strengthening the 
Serbian Judicial Training Centre; supporting effective 
internal and external communications; and helping to 
improve the public’s confidence in the courts.

Virtual private network (VPN) and web portal

In its first phase, CCASA installed more than 550 
computers and 269 printers in the 17 commercial 
courts and provided the courts with a virtual private 
network (VPN). This gives all commercial court judges 
access to the internet, judicial materials (including laws 
and other legal research material) and other documents 
and publications via the CCASA-designed web-based 
portal at www.trgovinski.sud.srbija.yu.

Case Data Collection Instrument

While courts had gathered statistics before, there 
was no consistent approach to data collection, so 
following the creation of the VPN and web portal, CCASA 
developed and implemented a standardised, court-wide 
statistical gathering system called Case Data Collection 
Instrument (CDCI). Judges are now able to review the 
average case duration and many other data points 
court by court and over time. Over 150 inconsistent and 
separately kept reports were eliminated, reducing the 
number to only six. As a result, reporting compliance is 
now automated and specialised case statistic reports 
are being generated. 

The commercial courts now have an objective and 
accurate mechanism to assess the efficiency of 
their case handling, identify backlogs and monitor 
improvements. Compared with the 1,028 days it 
allegedly took to enforce a contract claim in Serbia in 
2003, that statistic was reduced to 430 days in first six 
months of 2006. 

The Commercial Court Administration 
Strengthening Activity

The Commercial Court Administration 
Strengthening Activity (CCASA) was set up in 2004 
and is a comprehensive $12.8 million, three-year 
programme of technical assistance. It is funded by 
USAID and implemented by Booz Allen Hamilton.

It was established to upgrade the Serbian 
commercial court system and transform it into 
a modern and reliable mechanism for resolving 
commercial disputes. Initially designed as a three-
year project, CCASA was extended in 2007 by an 
additional [x] to expand case management system 
automation to commercial courts in Serbia. This 
extension was jointly agreed by USAID, the US 
Embassy in Belgrade, the Serbian Ministry of 
Justice and the High Commercial Court.
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From December 2006, a new “Statistics and Hearing 
Schedule” module became available to the public via 
the web portal. Visitors can now access information 
on pending and resolved cases either court-wide or by 
individual court, cases in which a petition for initiating 
bankruptcy proceedings was filed as well as hearing 
schedules, date, time, type and outcome of hearings, 
case types, and names of judges for specific cases. 

Case management system

CCASA’s third phase involves the implementation of the 
more comprehensive case management system (CMS). 
CMS is an automated event and document tracking 
system on par with advanced automated systems in use 
in Europe and the United States. CMS provides judges, 
staff, lawyers, litigants and the public with online 
access to detailed case information, pleadings and 
documents. As of June 2007 it had been implemented 
in two pilot courts – Novi Sad and Belgrade. 
Implementation in remaining commercial courts is 
scheduled to be completed by September 2008. 

CMS implementation necessitates a change in the 
internal case workflow, shortening the time it takes to 
register and process court document submissions, and 
creating electronic accessibility to all case data. CMS 
electronic records provide judges and staff with the 
information needed to monitor case progress, identify 
and resolve causes of delay, and dramatically improve 
case disposition times for all cases. It eliminates 
certain redundant registry books, creating scanned 
document archives, thus freeing judges and staff from 
the manual registry books and paper file systems. CMS 
makes judicial proceedings more open and transparent, 
which in turn increases public confidence. 

The system inherently changes the way court employees 
work and interact with the public. It serves as a driver 
of change to a more transparent, efficient, accountable 
public service. While court employees understood that 
they were implementing automation, they were in fact 
implementing transparency measures and current best 
practices that were already built into the system. 

Judicial training

In conjunction with the Serbian Judicial Training Centre’s 
working group, CCASA supported the development of 
over 35 different training courses, designed for four 
different categories of judges and court employees.3 
In 175 separate training seminars 2,970 individuals 
received training. Some of these seminars were 
video recorded and posted on the commercial court 

web portal. This is the first time that Serbian judges 
have direct online access from any location to all the 
materials that allow them to improve professional 
knowledge and skills. 

In addition, CCASA developed a computerised 
professional education database to schedule training 
seminars; coordinate invitation and attendance lists; 
coordinate training facilities; and integrate with the 
Judicial Training Centre (JTC) working group’s three-year 
strategic training plan. In March 2007, the database 
and training materials were passed to the JTC working 
group, which continues to maintain the database.

Court Management System features

Tracking of all case activity. CMS enables all 
case activity to be tracked and analysed, and 
allows key events to be compared, for example 
numbers of hearings, times between them and 
the time between the last hearing and written 
opinions. This means that data can be mined for 
unusual correlations between case functionaries 
and results achieved, which should help detect 
collusion. 

Random selection. CMS enables the automatic 
random assignment of judges to cases at the 
initial case filing. The party filing the case learns 
of the assigned judge before the judge does. This 
feature eliminates collusive case assignments. 

Hearing schedules and dockets online. CMS 
permits public access to daily hearing schedules 
online. Docket sheets display case activity, 
allowing the parties to assess case status with 
minimal or no employee intervention.

Scanned case files and documents. CMS 
enables actual scanned documents to be viewed 
online. (However, at present case file contents 
are deemed confidential and not accessible to the 
general public. Changes in the applicable laws are 
expected, so as to enable the full implementation 
of this feature.)

Financial controls. CMS provides other features 
such as automatic court fee calculation, which 
reduces the possibility for fraud or error.
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BES institutional strengthening and 
legislative “fine tuning”
Supplemental to the CCASA assistance project, 
support was provided to the Serbian government to 
(i) strengthen non-court regulatory and institutional 
frameworks that are key to implementing bankruptcy 
legislation and (ii) improve the efficiency and success of 
enforcing creditors’ rights in Serbia. The project works in 
harmony with insolvency-related projects being carried 
out by the EBRD and GTZ.

To this end, USAID established the Bankruptcy 
and Enforcement Strengthening (BES) project in 
2006. In addition to institutional reform and direct 
advisory support for the two key non-court bankruptcy 
institutions in Serbia, the PABU and BSA, the BES 
project will assist efforts in refining the Bankruptcy Law 
and related regulations (known as “national standards”), 
as well as helping with automation and computerisation. 
These efforts are detailed below. 

Refinement of bankruptcy legislation

Now that Serbia has been applying the Law on 
Bankruptcy Procedure for two years, there is enough 
practical experience to begin identifying issues and 
obstacles for practical implementation. As is common 
with new laws, a certain degree of fine-tuning may be 
needed to ensure that its potential is fully realised. 

In December 2006, the BES project developed an 
“issue tracker” (discussion paper) which collected 
and categorised a number of possible amendments 
to the Bankruptcy Law. It contained issues that key 
stakeholders, as well as the World Bank, the EBRD and 
GTZ, reported as hindering the implementation of the 
Bankruptcy Law in a series of roundtable discussions 
and seminars held in 2006. 

This list, which also contained possible solutions and 
preliminary recommendations, was the basis for a 
series of roundtable discussions starting in January 
2007. BES convened the Key Bankruptcy Leadership 
Group to compile and discuss the gaps, constraints 
and blocks to effective implementation of the Law, with 
the goal of facilitating broader professional discussion 
and consensus on possible solutions. The group 
consisted of judges of the Commercial, High, Supreme 
and Constitutional courts, directors of the PABU and 
BSA, as well as representatives of the Agency for Bank 
Rehabilitation and the donor community.

The group’s work resulted in the distinction between 
issues relating to inconsistent implementation of 
the Law and those requiring amendment. It is hoped 
that this effort will be helpful to a future bankruptcy 
legislative drafting committee (expected to be formed by 
the Ministry of Economy and Regional Development in 
the near future). 

The Key Bankruptcy Leadership Group finalised its work 
in July and presented its results in mid-July 2007.

Computerisation

Based on the BES baseline assessment performed 
in June-July 2006, the current information technology 
infrastructure in the Serbian bankruptcy system needs 
to be upgraded. The BES project is therefore working to 
strengthen the bankruptcy stakeholder IT infrastructure 
at the PABU and BSA and, in particular, to develop 
an electronic reporting system (ERS) for bankruptcy 
administrators.

ERS and risk-based regulatory system

The ERS component will automate and standardise 
basic elements of the bankruptcy administrator’s work, 
including compilation of activity data and standardised 
reporting. The system is expected to increase 
compliance with laws, regulations and standards, 
enable the collection and comparison of bankruptcy 
data, and enable more effective BSA oversight. 
Electronic submission to the BSA of all currently 
required monthly reports is being contemplated.  

Bankruptcy and Enforcement 
Strengthening

The Bankruptcy and Enforcement Strengthening 
(BES) project is a four-and-a-half year, $9.5 million 
programme funded by USAID. It started on 31 May 
2006 and is implemented by Booz Allen Hamilton. 
The project focuses on two main components: 

Bankruptcy – the project supports bankruptcy 
system reforms by helping to implement all 
aspects of new bankruptcy legislation, as well as 
accelerated privatisation of insolvent state- and 
socially-owned companies through bankruptcy as a 
privatisation mechanism.

Enforcement – the project supports reforms to 
the system of enforcing creditor rights and the 
more efficient enforcement of commercial court 
decisions, including non-judicial remedies and pre-
judgment expedited procedures.
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The resulting database will provide the regulator with 
key statistics and enable the comparison of activity 
individually or cumulatively and from period to period. 
Ultimately, the BES project is expected to develop a 
“risk-based” regulatory oversight function that will 
electronically review the data collected and identify 
questionable activity for follow-up investigation by the 
BSA. With this system, it is hoped that the BSA can 
more effectively leverage its resources, focusing on 
areas that present a strong likelihood of mistake or 
misconduct. 

Implementation is planned for May 2008, and includes 
the training of approximately 330 practising bankruptcy 
administrators (both PABU-engaged and private 
practitioners) in Serbia.

Pilot cases: successful privatisation tool 

BES is also planning to identify two pilot bankruptcy 
cases – reorganisation and/or fast and efficient 
liquidation – to serve as examples of properly applied 
procedures and to demonstrate that SSOEs can 
transform their ownership using bankruptcy proceedings 
where standard privatisation procedures could not be 
accomplished. 

Conclusion
With the enactment of the Bankruptcy Law and the 
establishment of two key bankruptcy-related agencies, 
the PABU and BSA, the licensing of over 300 bankruptcy 
administrators and improvements in case processing 
in the commercial courts, Serbia has indeed made 
significant strides in developing its bankruptcy 
infrastructure over the past three years. Further 
activities, including planned international donor project 
assistance comprising both advisory support and 
automation, should yield even further gains in efficiency 
and effectiveness in the near future.  

Endnotes
All references are to the Serbian Law On Bankruptcy Procedure, 
Official Gazette of the Republic of Serbia , No. 84/04, enacted 
23 July 2004, effective 2 February 2005, unless otherwise 
noted.

The rule of law governance indicator measures perceptions of 
the effectiveness of the judiciary, the enforceability of contracts 
and the incidence of crime.

These categories are: (i) judges with three or more years of 
experience; (ii) judges with less than three years’ experience 
and court assistants with more than four years’ experience; 
(iii) court assistants with less than four years’ experience and 
interns; and (iv) other court staff.

1.

2.

3.

Milo Stevanovich 
Chief of Party, 
USAID-funded CCASA and BES Projects 
Smiljaniceva 24 
11000 Belgrade 
Serbia

Tel: +381 11 308 8132 
Fax: +381 11 308 8922

Email: milovision@aol.com 
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