PUBLIC

NenskraHPP Compliance RevieReport
EBRD Project Complaint Mechanism
Case2018/08
July2020

@ ~ Project
- Complaint

European Bank = NMachanism

for Reconstruction and Development  :

PUBLIC



PUBLIC

Table of Congénts

t

a

h e

ABBREVIATIONS . ...ttt ettt s e s besbesseeseeneeseesesensessens 4
EXECUTIVE SUMMARY........oootiiiiiiiteieieieste ettt aesaesaestesaessesseesaensessensensessessenes 5
1. Case INtrOAUCTION.........c.c.coiiiiicicieecee ettt be e enas 11
1.1. The Project Cited in the Complaint................ccooiniiiiiniee 11
1.2. The Parties t0 the Case...........ccceeueiiiiiiiriireeee e 12
1.3, The COMPIAINL........ccoooiiiieieee et 13
1.4. Peer IFI Accountability COmPpIaml..............cccooeviririeiieee e 13
1.4.1. Complaint Filed with the ADB Compliance Review Panel....................... 13
1.4.2. Complaints Filed with the EIB Complaint Mechanism....................c......... 14
2. Case Processing and Compliance Review Methodolagy............c.cccceoevineininienene. 15
2.1. Compliance Review ODJECHVES...........cccooeirireirieeee e 15
2.2. PCM Case Processing Prior to the Compliance Review...............cccccccvvennne. 15
2.3. Compliance Review Methodology..............cccoceveirininiiinincsecereee e 15
3. Compliance ReVieW FrameWOIK................ccceirereineneneiriiceeesee e 17
31. The Bank’'s Obligations in t.he..Appl7 catio
32. Overview of the Project’s Gap Analysis
Environmental and Social Due DIlIgeNCe..............cocovveiirienieieeeceeeeeeee e 18
3.2.1. The Project Gap ANAlYSIS..........cccooveiirieiiieseeecee e 18
3.2.2. Additional Supplementary Environmental and Social Studies................ 19
4. Analysis of the EBRD's Compl.i.anc.e..wilt h
4.1. PR 7:Indigenous PEOPIES...........ccoiiiiriceeeeeee e 21
411. Parties’ . ..RPOS .1 i 0n.S. e 21
4.1.2. Policy Obligations: Requirements under PR.7............cccccovvevivnvercvennnen. 23
4.1.3. Compliance ASSESSMENL...........cccoiriirieieereere e 24
4.1.4. Compliance Review FINdINg..........ccccccovvierieiineneeecceee e 30
4.2. PR 1: Assessment ath Management of Environmental and Social Impacts and
ISSUEBS......eeeeeeeee ettt ettt b e et b e e bt e be e et e e bt e e be e ehe e e be e e ne e e beenaeeebeenaee 31
421 Parties’ . .RPOS .l i 0n.S. i, 31
4.2.2. Policy Obligations: Requirements under PR.L...........cccccoovvvvvevvrcvennnnen. 32
4.2.3. Compliance Assessment and FiNdings............ccccceevvvevieiescieseese e, 35
4.3. PR 5: Land Acquisition, Involuntary Resettlement and Economic Displacement
431 Parties’ . ..POSd. .l i 0N.S. e 43
4.3.2. Policy Obligations: Requirements under PR.5.............ccccooovriinenenenene, 43
4.3.3. Compliance ASSESSMENL ..........ccccooeiririiieireeeeere et 44

PUBLIC 2



PUBLIC

4.3.4. Compliance Review FINding...........cccccoviiiiininiiinnieneeeeseseeee e 52
4.4. PR 8: Cultural Heritage..............coeiririiieinieeee e 52
441 Parties’ . ..POSd. .l i 0n.S. e 52
4.4.2. Policy Obligations: Requirements under PR.8............ccocooviiienenenennnn. 53
4.4.3. ComplianCce ASSESSIMENL.........cccoeiiriririirieee e 54
4.4.4. Compliance Review FINdING..........cccooeiirininienieeeeeeee e 56
4.5. PR 10: Information Disclosure and Stakeholder Engagement........................ 56
451 ThePart es’ P.0.S.i.1.i.0N.S. e, 56
45.2. Policy Obligations: Requirements under PR 1Q..........c.cccccevveiveveneniennene. 57
4.5.3. Compliance ASSESSMENL ..........ccccoeiiriirieiieiriereetee et 59
45.4. Compliance Review FOINGS............cccooiiiiiiinineiereeeeeee e 61
5. RECOMMENUALIONS........cc.ooiiiiiriiiiieieietese ettt st sttt e b e b 62
5.1. Systemic and Procedural Recommendations to Address EBRD Hompliance
62
5.2. Projectspecific Recommendations to Address EBRD Nepmpliance............... 65

PUBLIC 3



PUBLIC

ABBREVIATIONS
Abbreviation Long Form
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BCRC Board Compliance Review Committee of the Asian Developm
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CIA Cumulative Impact Assessment
cic Client’s International Consul
CRP Compliance Review Panel
CSO CivilSociety Organisation
EAR Eligibility Assessment Repofor the Nenskra HPP Complaint
EIB European Investment Bank
EIB CM European Investment Bank Complaint Mechanism
EPC Contractor Engineering, Procurement and Construction
E&S Environmental and Social
ESD Environment and Sustainability Departmentf the EBRD
ESIA Environmental and Social Impact Assessment
ESMP Environmentaland Social Management Plan
ESP EBRD Environmental and Social Policy
GEL Georgian Lari
GIP Good International Practice
HPP Hydropower Project
IFC International Finance Corporation
IFI International Financial Institution
IPOE Independent Panel of Experts
JSCNH JSC Nenskra Hydro
LALRP Land Acquisition and Livelihood Restoration Plan
Lenders ADB, EBRD and EIB
LTA L e n d eechrical Adivisor
MAP Management Action Plan
PCM Project Complaint Mechanism
PCM RPs 2014 Project Complaint Mechanism Rules of Procedure
PPA Power Purchase Agreement
PR Environmental and Social Policy Performance Requirement
SEP Stakeholder EngagemenPlan
SIA Social Impact Assessment
SPS Safeguard Policy Statement
ToR Terms of Reference
UNESCO The United Nations Educational, Scientific and Cultural Organizati
UsD US dollars
WBIP World Bank Inspection Panel
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EXECUTIVE SUMMARY
1. The Progct

The Nenskra Hydropower ProjectNenskra HPPor the Projech proposes a large dam with an
installed capacity of 280 Megawatts, to be located in the upper reaches of the Nenskra and Nakra
valleys in Georgia.lt is being developed by JSC Nenskra Hydro, special purpose vehicle
established for the sole purpose of constructing the Projec1ICNHor the Clienf). The Ppject is
being developed by JSChlnd would be owned by KVater (75%)- a Korean stateowned ultility;
the Government of Fare@lby)iarsthesEurépaan Banlefor Réconptruction
and Development EBRD (10%). The EBRD would provide a loan of up to USD 214 million and
make a portage equity investment of up to USD 15 million. EBRD afADB are lead arrangers of
the Lender group which also includes the European Investment Bank EIB, the Korean
Development Bank(KDB) the Korea Trade Insurance Corporatio(K-Sure) and potentially the
Asian Infrastructure Investment BankAIIB.

2. The Complaint 8bmitted to PCM

The EBRD’ smplRimnt Mécleanigm PCM received a Complaint from community members
of Chuberi, Georgia, csubmitted with civil society organisation§CSOs)CEE Bankwatch Network
and Green Alternative (th€omplainantg, relating to the Nenskra HPPthe ComplaintllegesBank
non-compliance with its 2014 Environmental and Social Policg@14 ESP, in relation to the
following ESP Performance RequirementBRS:

1 PR 7-Indigenous Peoplesjn relation to the absence of categorisation of the Project
affected Svan communityas Indigenous Peoplefor the purposes of the Project as defined
under the 2014 ESP

1 PR 1-Assessment and Management of Environmental and Social Issués,relation to
the assessment of Project alternatives, cumulative impacts, associated facilities and
gender considerations

1 PR 5-Land Acquisition, Involuntary Resettlement and Economic Displacemeintrelation
to the reparation of economic displacement;

1 PR 8- Cultural Heritage in relation topotential impacts of the Project on theSvan culture
and community wellbeing;, and

1 PR 10 - Information Disclosure and Stakeholder Engagement in relation to the
consultation process undertaken in consigration of the Project scale.

TheComplaint was deemedkligible fora PCMCompliance Reviewnder the criteriaoutlined in the
2014 PCM Rules of ProceduréPCM RP}s

3. Complaints Sibmitted to Peer IFb

In addition to the Complaint filed with the EBRD PCM, four additional complaints have been filed
with the ADBCompliance Review Pand/ADB CRPand EIB Complaint Mehanism (EIB CM)in
relation to the Roject, alleging norcompliance with their respective environmental and social
safeguard policies.

4, Compliance Review Methodology

The Compliance Revievinvolved a range of methodological approachesn considerationof the
nature and the complexity of ComplainTheseincluded:
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() an indepth reviewof internal and externalProjectrelated documents
(i) direct engagement withall parties to the Complaint
(i) a sixday field visit to Georgia in February 2019, conducted joiptwih the EIB CM
(iv) the commissioning of an internationallyecognised Indigenous Peoples specialist g
support the assessment of PR7 compliance, appointed jointly the PCM and EIB CM,;
(v) consideration of additional documentation provided by the parBein the months
following, both in response to the sitevisitah t o t he PCM Brdpert’' s reqg
(vi) the consideration of comments and documentation provided by Bank Management, the
Complainants and the Client on the draft Compliance Review Report issuethi® parties
for comment.

5. Compliance Review Framework

As per the 2014 PCMRPs,the objective of the Compliance Review is to determinef t he Bank’
conduct with respect tathe Nenskra HPResulted in noncompliance withthe 2014 ESP (and if so,

how and why).To providea basis for this assessment, the Compliance Revidvegins by providing

a framework that

() looksatt he extent of t nthe Pp@ication of theo2bl¥ ESP #Rsi whiohs
differ from those of the Client. Based on paras. 4, 56 and 36 of the 2014 ESP, he
assessment of the Bank' s esthedilijenca empleyedby t hi s
Bank Management in:

0 identifying any gaps and corrective actions thateeded tobe undertaken by the
Client in order to fulfil the 2014 ESAPRs; and

o employing ongoing, meaningful review and monitoring of the implementation of
those corrective actions.

(i) outlinest he Pr oj ect’ s ¢ Manageameatl sy ssuisb ssenqdu Bratn ke nv i r on
social due diligence undertaken between2015 and 2017 .

The Compliance Review then undertakes a detailed analysis of tBean k' s compl i ance
2014 ESP.Where noncompliance is identified, the Compliance Review recommends Project
specific and systemic/proceduratemedial actions, to address said nosompliance.

6. Findings
The Compliance Review Repddentifies Bank noncompliance in relation to:

PR 7-Indigenous Peoples;

PR 1-the Assessment and Management of Environmental and Social Impacts and Issues
(with respect to cumulative impacts, Rject alternatives and gender);

1 PR 5-Land Acquisition, Involuntary Resettlement and Economic Displacement;

1 PR 8-Cultural Heritage; and

1 PR 10-Information Disclosure and Stakeholder Engagement.

1
1

The keyComplaintallegations andfindings of the Compliane Revieware summarisedbelow.
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6.1 PR 7:Indigenous Peoples

Allegation:the Complaint alleges that Bank Management failed to establish the applicability of PR
7 during the environmental and social assessment process, agid not properly categoriseSvans
(the impacted group) as Indigenous Peoples. According to the Complaint, thiil not provide the
Svans with theright to determine their developmentor to identify further adverse impacts to thé
communities.

Findings: the Compliance Revievassessedthe robustness of theprocessBank Management used
to determine the inapplicability of the PR 7 eligibility criterianot the validity ofthe determination
itself, as towhether the PR 7 eligibilitycriteria were correctly or incorrectlgpplied. In other words,
the Report assesses whether th8 a n knétlsodological approacHulfilled the ESP requirements,
but does notmake any assessment or determination as t@hetherthe Svans should be considered
Indigenous Peoples under the 2014 ES®&ligibility critria.

As the Bank commits to ‘seek to ensure’ that its
good international practice(GIP)under para.6 of the 2014 ESR the Compliance Review identifies

what constitutes GIP methodologies for determinirigdigenous Peoplespolicy applicabilityin the

international financial institution (IFI) space, further validated through expertise from an
internationallyrecognised Indigenous Peoples specialigappointed jointly with the EIB CM)The

Indigenous People specialiststressesthat whatis commonamong thepublished IFI GIRs:

i. the quest for best possible information in assessing whether a group qualifies for
consideration as anindigenous Peoplecoupled with

ii. consultingthe pertinent groups themselves ato whether they meet the applicable criteria
of indigenousnesst

The Compliance Review determinddank Management to be norcompliant with paras. 4, 5, 6 and

36 of the 2014 ESPwith respect to PR7, as Bank Management did not adequately appraise the

Ci ent ' s e ofathei potantial application of the PR 7 eligibility criteria. WhilBank
Management correctly identified the need for the Client t@mploy GIP inassessingthe PR7

eligibility criteria,Bank Managementdid not to subsequentlyseek to ensure that those requests

were fulfilled. Specifically, the EBRD approved
evidence that:

1 the analysis did not ensure that best possible information was sought, as it did not include
diverse views and exgrtise in the assessment otthe eligibility criteria applicability; and

1 the Client did not consult Projecaffected communities on the applicability of alk014
ESPeligibility criteria.

6.2 PR 1: Assessment and Management of Environmental and Sot¢iapacts and Issues
Cumulative inpacts:

Allegation:the Complairants argue that theenvironmental and social impact assessment for the
Project lacked an assessment of cumulative impagcts light ofi) the plans to develop no less than
35 hydropowerprojects in the Svaneti region, and iijhe existence ¢ natural resources icenses
bordering the Project area.

Findings: the Compliance Review findBank Management to be norompliant withparas. 4, 5, 6
and 36 of the 2014 ESPwith respect to PRL (cumulative impacts), as Bank Managementorrectly
identified the need for a Cumulative Impact AssessmenCIA to be undertaken during the gap

1 Indigenous Peoples Expert Opinion, tiad 24 August 2019, p. 7.
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analysis, but did not seek to ensure that the CIA met the HRequirements. Bank Management
ultimately approved the Rwsject without adequate research to ensure the identification of all
reasonably foreseeable extractive or forestry activities.

Associated Rcilities:

Allegation:the Complaintassertsthatt he i mpacts of the Project’s as
adequately assessed

Findings: the Compliance Review finds Bank Management to be compliant with paras. 4, 5, 6 and

36 of the 2014 ESP with respect to PR, para. 9 (associated facilities), as the Bank adequately

sought to ensure that the Client fulfilled th&eSP requirements for the assessment of associated

facilities.

ProjectAlternatives

Allegation:the Complaint argus that the Project lacked an examination of the technically and
financially feasiblealternativesgiventhePr oj ect ' s envrcialimpaose nt al and so

Findings: The Compliance Review finds Bank Management to be roompliant with paras. 4, 5, 6
and 36 of the 2014 ESP with respect to PR (Project alternatives) as the 201%nvironmental and
Social Impact Assessmenf2015 ESIA and the Suppementary Ewvironmental and Social Studies
(Supplementary E&SBtudies) did not provide an analysis of alternatives with due consideration to
environmental and social impacts as required by PR 1 para. 18.addition, the Compliance Review
finds that the Bank failed to seek to ensure that the Client attempted to collaborate wittine
relevant third party (.e., the Government of Georgia) to meet thalternatives assessment
requirementsset out in PR1, asoutlined in para. 39 of the 2014 ESP.

Gender bksues

Allegation:the Complaintraises concerns over the adequacy dhe gender impact assessment
undertaken for the Projectand the mitigation measures it established It also argues that
appropriate consultations with local women to identifigenderedimpacts or measureswere not

undertaken. In particular, the Complaintaises concernghat the Project did not adequatelydentify

or consider the gendewelated risks resulting fromthe large influx of predominantly)male workers

into the communityas a resultof the Project

Findings:the Compliance Review finds Bank Management to be noampliant with paras. 4, 5, 6
and 36 of the 2014 ESPwith respect to PR Xgender) asBank Management did not seek to ense
that the Client: fulfilled the 2014 ESP requirements on gender, neglecting to identify material
shortcomings in the Project approachor undertook meaningful gender inclusiveengagement
during stakeholder consultation, as required by PR 10 paras. 10 and 12.

6.3 PR 5: Land Acquisition, Involuntary Redlement and Economic Displacement

Allegation:the Complairants argue that the Client failed to design an adequate Land Acquisition
and Livelihood Restoration PlaLALRP}hat effectively mitigateseconomic displacement caused
by the Project through thdoss ofresources,assets, income and livelihoods.

Findings:the Compliance Review findthe Bank to be norcompliant withparas. 4, 5, 6 and 36 of
the 2014 ESP with respect to PR5, as Bank Managementdid not seek to ensure that PR5
requirements relaed to livelihood restoration were metand allowed an arbitrary threshold for
livelihood restorationto be established (i.e., where those incurring losses >10% would not be
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eligible for restoration measures, despit€®R 5 requirements tarestore livelihoodsand standards
of living).

6.4 PR 8: Cultural Heritage

Allegation:the Complaint invokes PR 8 to allege that the Project poses a threat to Svan culture and
the weltbeing of the communitystating that the environmental and social impact assessment does
not addresspotential Projectimpacts to the Svan culture and languagéi.e., elements of intangible
cultural heritage)

Finding:the Compliance Review finds Bank Management to be noampliant with paras. 4, 5, 6
and 36 of the 2014 ESP,as Bank Managenent approved theC | i eenvirdnmmental and social
impact assessment without seeking to ensure that the Project met importardommunity
consultationrequirements under PR 8. Bank Management did not identiflyese areas as needing
further corrective actionand therefore did not request or monitor their implementation. As a result,
the Bank did not seek to ensure that important potential impacts to Projeatfected people were
adequately identified and mitigated, in accordance with paras. 10 and 15 of PR 8.

6.5 PR 10: Information Disclosure and Stakeholder Engagement

Allegation:the Complairants argue that the Project failed to comply with PR 18s the consultation
of Projectaffected people was not proportional to the nature and scale of the Projextits potential
impacts on communities.

Findings:the Compliance Review finds that significant progress was made in strengthening the
Project’'s st ak edsa edslleofconsistegt afipres imeEBRD Bank Management, as
well as other Lenders. Bank inagement did make commensurate efforts toeek to ensure that
the Client et its obligations under PR 10, and these efforts are commendable; Bank Management
should be recognised for its efforts to ensure compliance with PR. Despite these efforts, the
Compliance Review finds that there are important issues relating to the capacity and commitment
of the Client to execute stakeholder engagement that Bank Management did not address, as it is
required to do under para. 30 of the 2014 ESPTherefore,the Compiance Review finds the Bank
to be compliant with paras. 4, 5, 6 and 36 of the 2014 ESP with respect to the application of PR
10, but noncompliant with para. 30 of the 2014 ESP.

7.0 Recommendations

Under the 2014 PCM RPs, the Compliance Revidixpertis mandated to provide procedural,
systemic, and Projeckpecific recommendationsto Bank Managementto a) resolve existing non-
compliancewith the 2014 ESP; and b) avoid future nenompliance withthis policy.

Systemic and ProceduradRecommendations to Adress EBRD Nowompliance
Recommendation 1 establish a systemic trackingtool for EBRD requests tats Clients, allowing

Bank Management to better ensure that Projeepecific requestsin relation toESP adherace are
effectively implemented.

Recommendition 2: develop clear, stegby-step policy Guidance to direct Clients in the effective
assessmentof the ESP PR 7 Indigenous Peopledigibility criteria (for the 2014 ESPas well as
other ESP iterationy The Guidance should be developed through a parfiatory process involving
multiple, recognised Indigenous Peoples Expertsivil societyand industry representativesand
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should be informed by GIP employed by both IFIs and the private secfbinis Guidance should
include (i) specific recommendationgrom GIP methodologies that ensure PR 7 eligibility criteria
are robustly assessed; and (ii) specific processes and measutbat guide Clientsin the application

of PR 7 in instanceswhere indigeneity is not recognised at the national level.

Recommendation3: where third parties are responsible for Project siting, design and alternatives
assessment,require Clientsto consistentlyapproachrelevant third parties torequest that these
decisiorimaking processes include environmental and social considerationBank Management
should document these Bank and Client requests.

Recommendation 4 strengthen capacity of the EBREnvironment and Sustainability Department
(ESD)on gender issues, and ensure the use of external consultants with strong experience and
capabhilities in this area.

Projectspecific Recommendations to AddresSBRDNoncompliance

Recommendation 5 take steps to ensure that an expanded assessment of the PReligibility
criteria is conducted for the Nenskra Projectvhichincorporates all IFIGIP methodologies outlined

in the Compliance Review Report, including a) a diversity of views and expertise and b) community
consultation regarding each ESP PR 7 eligibility criterion

Recommendation 6 address the gapsidentified in the CIA(i.e., ensurirg the assessment of
potential cumulative impacts of planned or reasonably foreseeablenining and forestry
developments in the Project area)

Recommendation 7 address the identified gaps in the analysis of the Project Alternatives
collaborating withthe Client and the Government of Georgia to develop and disclose more detailed
analysis of the Project site selection and design to Projesffected communities in a robust and
meaningful way Disclosure should detaithe rationale and value of the Project sit selection and
design from both social and environmental perspectivesver other options consideredand
providing justification of theprojected financial benefits and cost®f the Project

Recommendation 8facilitate an additional layer of gender impet assessmenti) to evaluate issues

not comprehensively addressed throughth€1 i ent s environmental and so
and ii) to ensure the establishment of sufficient mitigation measureswith particular emphasis on

the mitigation of genderspecific risks related to the influx of a large (predominantly) male
workforce

Recommendation 9 engage with the Client to address gaps in tHeALRRincluding the removal of
the arbitrary threshold for livelihood restoration eligibility.

Recommendationl0: facilitate a further layer of cultural heritage impact assessment, in order to

identify potential impacts to intangible cultural heritagen the Project areanot fully reflectedin the
Client’s environment al a ,n establshing apprbpriate Mmtigaton asses
measures in consultation with Projeeaffected people.

Recommendation 11 ensure that in accordance with para. 30 of the 2014 ESP, all members of

the Client’s environment al and soci al ttieségom pos
manage the complexities and sensitivities of t
environmental and social standards.
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1. Case Introduction

Section 1 of this Compliance Review Report provides an introduction to the case, summagisin

1.1 the Project cited in thecase;

1.2 the parties to the case;

1.3 the Complaintsubmitted to the EBRD PCpMand
1.4 peer IFlaccountabilitycomplaints.

1.1. The Project Cited in the Complaint

The Nenskra HPHs a greenfield high head hydropower project, \witan ingalled capacity of 280
megawatts. The Projectill use the available discharges from the Nenskra and Nakra Rivers,
developing a maximum available head of 725n down to the powerhouse located 17 km
downstream from the dam.

Key Prgect components include al25m high, 870m long asphalt face rockfill dam on the upper
Nenskra River, which creates a live storage of 176 million cubic metres of water. It also involves a
reservoir of 267 ha at full supply level.Part of the Nakra River will be diverted into the Mekra
reservoir through a 12.25 km transfer tunnel. The power waterway comprises a headrace tunnel of
15.1 km, a pressure shaft, and an underground penstock. The abegsound powerhouse is located

on the left side of the Nenskra River and will house threeertical Pelton turbines. A 22&kV
transmission line will also be required to connect the powerhouse gas insulated station yard to a
new substation in the Nenskravalley (see Figure 1¢

Figure 1: Project Site

The Project area principally encompassethie two neighbouring river valleys where the Project
facilities and structures will be constructed: the Nenskra valley to threst and the Nakra valley to

2 Supplementary Environmentadnd Social StudiesVo | ume 2 “ Pr §datdNovedteef2017,ipd.i on
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the east, as well as the area between them. This area is mountainous, relatively remote, and
sparsely populated.

The Nenskra and the Nakra valleys are home to 1,448 people comprising 353 households:

1 1,148 permanent residents (268 households) in the Nenskra valley; and
1 300 permanent residents (85 households) in the Nakra valley.

The majority of reidents were born in the Nenskra and Nakra valleys.
All Projectcomponents will be locatedn the Municipality of Mestia:

1 the Nenskra dam, reservoir, powerhouse and penstock will be located in the community
of Chuberi;

1 the Nakra vater intake will ke locatedin the community of Naki;

1 the access road to theNakra water intake will crossthe communities of Naki and
Lakhamula; and

9 the transmission line and access road to the Nenskra dam will cross Chuberi and Khaishi.

The Project will also influene the Enguri valley and communities both upstream and downstream

of the confluenceof the Nenskra River, namely Mestia (the main town within the Municipality of

Mestia, upstream from the confluence), Khaishi (at the confluence) and Zugdidi and its surroimgd

villages (downstream from the confluence). These areas can be considered the wider area of
influence and will be affected predominantly by
Mestia road>

EBRDwas approached by the Client to provida senior secured loan of US 214 million to finance

the development ofthe Nenskra HPPR In addition to the EBRD, the ADB, the EIB, the Korean
Development Bank, the Korea Trade Insurance Corporation and the AlIB were approached to

finance the Project. The BRD and ADB warked particularlyclosely to undertake theenvironmental

and social impact assessmenfor the Project. For the purposes of this Compliance Review only,
these two institutions wiel | be referred to as th

1.2. The Parties to theCase

1 The Complainants four Projectaffected communiy members and two CSOs CEE

Bankwatch and Green Alternative. Projeaffected Complainants requested
confidentiality in their Complaint submission, citing concerns of retaliatidn.

The Bank EBRD

The Clientthe Project is being developed bySCNHa special purpose vehicle established

to constructthe Project,and would be owned by KVater (75%)- a Korean stateowned

uti lity; t he Government of Georgia’s Partner
Recastruction and Development (EBRD) (10%). The EBRD would provide a loan of up to

USD 214 million and make a portage equity investment of up to USD 15 million. EBRD

and ADB are lead arrangers of the dnder group which also includes the European

E

3 Supplementary Environmental and Social Studies. Vol ume G
pp. 15-20.

4 Supplementary Environment al and Soci al Studies. Vol ume

5 Supplementary Environmental and Social Studies. Vol ume 2
p. 15.

6 The Compliance Reviewnderstands that the group of IFIs working together in the environmental and social
assessment of the Project changed over time but that EBRD and ADB remained throughout the process and their
environmental and social polices served as the main referenceipt for the assessment of the Project.

7 Request to the EBRD’ s th®CoMplain dateth3® May018, paraal.5SHP P (

PUBLIC 12



PUBLIC

Investment Bank (EIB), the Korean Development Bank (KDB), the Korea Trade Insurance
Corporation (KSure) and potentially the Asian Infrastructure Investment Bank (AlIB).

1.3. The Complaint

The Complaint alleges Bank necoompliance with its 2014 ESPin respect of the Nen&ra Project
in relation to the following ESP PRs:

1 PR 7 onindigenous Peoplesijn relation to the absence ofcategorisation of the Project
affected Svan communityas Indigenous Peoples;
1 PR 1ontheAssessment and Management of Environmental and Social isss, in relation
to the assessment of Project alternatives, cumulative impacts, associated facilities and
genderconsiderations
1 PR 5 onlLand Acquisition, Involuntary Resettlement and Economic Displacemeiin
relation to the remedation of economic displaement;
1 PR 8 onCultural Heritage in relation to potential impacts of the Project on th&van
culture and community wetbeing, and
1 PR 10 onStakeholder Engagementin relation to the consultation process undertakeim
consideration of theProject scale.
A detailed descri pt i onswihfresgedtt® eaChoPR 5 pravideth&ectios ' posi
4, when analysing EBRD’'s compliance with the 2014

1.4. Peer IFI Accountability Complaints

In addition to the Complaint filed with the EBRBCM four additional complaints have been filed
with the ADB and EIB accountability mechanisms in relation to the Project, alleging-oompliance
with their respective environmental and social safeguard policies. While the issue of Indigenous
Peoples is comma to all submissions, each complaint differs regarding the other issues raised.

1.4.1. Complaint Filed with the ADB Compliance Review Panel

A first complaint was filed with the ADBERPin December 2017. The CRP determined that it was

eligible for a complianceaeview,findingprimafaciebasi s evi denc e -mmpliantee Pr oj
with ADB’' s Saf egutd@medDEERPdéntfigd a Sumbher of cumcarrisn its report

on eligibility ADB CRP Rep0artrelated to:

the methodological process undertaén bythe ADB for the categorisation of Indigenous
Peoples andpotential risks to the Svan culre;®

the assessment ofProject alternatives0

the potential noise, vibration, pollution, and community health and safetynpacts;!t

the completeness of theEnvironmental and Social Management Pla(ESMB, resulting
from the omission of somepotential environmental and social impacts and corresponding
mitigation measures!2 and

E N ] =

8 ADB, Policy Paper, Safeguarding Policy Statement, dated June 2009 and its accompanying Operations Manual
(OM) Bank Plcies (BP), Section F1, issued on 01 October 2013 available at
https://www.adb.org/sites/default/files/institutional -document/32056/safeguard policy-statement-

june2009.pdf and https://www.adb.org/sites/default/files/institutional -document/31483/om 1-
20131001.pdf, respectively.
9 ADB, Compliance Review Panel, Report on Eligibility, dated 8 February 2018, pf, Available at:

https://lnadbg4.adb.org/dir0035p.nsf/alldocs/ JABMATX46V?0penDocument
10 ADB, CRP Report, pp-R
1 ADB, CRP Report, pp. 118.
12 ADB, CRP Report, pp. 222.
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1 the LALRP, which did not, in the view of ADB CRP, account for:

0 compensation measuredor the longterm impacts of the permanent loss of pasture
land; or

o0 the need to update the LALRP as the Project design progressed, to consider potential
resettlement impacts once all components of the Project were fully design&d.

Finally, the ADBCRP Report found that while the ADB was in broad compliance with the
requirements of the Safeguard Policy Statement aonsultation and participation|t reflected that
it would be important for further consultation to be conducted to assess Project impactsdan
develop mitigation measures for environmental and social issues not yet laid out in the ESMP.

The ADB CRP Repaot Eligibilitywas submitted to the ADB Board Compliance Review Committee
BCRG, which recommended t o ADRH ofsafulBcongpliadce eview,Di r e ct
a more efficient approach would be to adopt an action plan to address the findings of the ADB CRP

Report in the development of the Project (which had not yet been approved by the ADB Board of
Directors). The BCRC noted thatish an approach would likely be more responsive to the concerns

of Projectaffected people because it would facilitate the inclusion of ameliorative measures in the
Project’'s design®and i mplementation.

As the ADB and EBRD closely collaborated in theivgonmental and social appraisal of the Project,
including the use of a common technical advisor, the ADB CRP Report on Eligibility findings were
invoked on numerous occasions in the Complaigtibmitted to PCM

1.4.2. Complaints Filed with the EIB Complaint Meanism

The EIB CMhas received three complaints concerning their involvement in the Nenskra HPP. In

January 2017, a first complaint was submitted by Green Alternative on behalf of affected
community members of the Nakra valley, raising concerns aroundt@d i ent ' s nsaigkur al h
assessment. In March 2018, a second complaint was submitted to the EIB CM by CEE Bankwatch
Network, concerning the disclosure of Projectlated documents. In June 2018, a third complaint

was submitted, presentingssues of averlap with the PCM @mplaint. Consguently, in the interest

of efficiency and collaboration enshrined in th014 PCM RPs the EIB CM and EBRD PCM
coordinated case pocessing to the extent feasiblein particular, by jointly conducting the field visit

to Georgia and appointing the same Indigenous Peoples specialist to support their respective
proceedings.

13 ADB, CRP Report, pp. 224.

14 ADB, CRP Report, pp. 226.

15 Report of the Board Compliance Review Committee and Compliance/eReew Panel ' s Report on EI
Compliance Review Request for Project Number 4922®1 Nenskra Hydropower Project (Georgia), available at:
https://Inadbg4.adb.org/dir0035p.nsf/attachments/GEO-Nenskra
Report%200f%20BCRC%20&%20CRP%20Eligibility%20RepbMarch2018.pdf/ $FILE/GEGNenskra
Report%200f%20BCRC%20&%20CRP%20Eligibility%20RepbMarch2018.pdf
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2. Case Processing and Compliance Review Methodology

Section 2 of this Compliance Review Report provides an overview of:

2.1 the Complian@ Review objectives;
2.2 PCM @se procesdng prior to the Compliance Revieyand
2.3 the methodology used to develop the Compliance Revié&eport

2.1. Compliance Review Objectives

As per the 2014PCM RP$$ the objective of this Compliance Review is tieterminei f t he Bank’
conduct with respect to the Project has resulted in nezompliance with its 2014 ESP (and if so, to

determine howandwhy)lne Compl i ance Review focuses on the B
ESP rather than t, laeth€éfdresonlytconsideredd el iCamneat ' s condu
it was necessary to evaluate the Bank’'s adherenc

Where noncompliance is identified, the purpose of the Compliance Review is to recommend
Projectspecific and systenic/procedural remedial actions, to addresghe non-compliance??

2.2. PCM Case Processing Prior to the Compliance Review

Complaint registered:June 2018, in accordance withparas.11-13 of the 2014 PCM RPs.
Bank/Client Responses eceived: June 2018, where formal Bank and the Client
responses to the Complaint were provided to PCM.

1 Eligibility Expert assignediune 2018, an externalPCM Expert was appointed too-assess
Complaint eligibility.

1 Eligibility Assessment RepoitEAR)published: October 2018, the Complaint was found
eligible for a Compliance Review Terms of ReferenceToR for the Compliance Review
were included in theEAR

1 Compliance Review Experappointed October 2018, the EBRD Board of Directors

appointed an externalPCM Expert to assess Bk compliance with the 2014 ESP.

1
1

2.3. Compliance Review Methodology

In consideration of the nature of the Complaintand the diversity and complexity of the issues
raised, the Compliance Review Report was developed in two phases through the following
methoddogical approaches:

Phase 1

1 Document Review the Compliance Review involved aextensive, in-depth review of
Project documents and secondary sources. The Project document review covered the
voluminousenvironmental and social impact assessmerdtocumentation available to the
public, as well as internal Bank and Client documents relating to the Project. The review
of secondary sources included extensive desktop research on relevant topics suchzdB
rel ati ve t o hydropower p r ogligihdity sssessmedts. | ndi g ¢

16 PCM RPs, para. 41.
17 PCM RPs, parad4.

18 EAR is available at http://www.ebrd.com/work-with-us/project-finance/project-complaintmechanism/pcm-

register.html
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Documents reviewedare referenced as appropriate throughout the Compliance Review
Report, in | i 2049 Aecesslo InformatiorEPBIRYIAIR)

1 Engagement with the Partiesthe Compliance Review included numeus exchanges with
the relevant parties via written communications, iperson interviewsand video and
telephone interviews. The Expert engaged with the Complainants; the EBRD Banking and
ESDdepartments; the Client; and the environmental and social expappointed under
t he Project’ s | ndepe tPOB nThe CPBraptaiednts anfiBanEx per t s
Managementwere given equivalent opportunitieso engagewith the PCM Expert.

1 Field Msit: the Compliance Review included a sday field visit to Georgia in February
2019, conducted jointly with the EIBCM. The field visit involved engagement with a wide
range of stakeholders, including the Complainants, the Client, Projadtected comnunity
members, academic expertsand government representatives from various levels of
government, in order to inform the review of the respective EBRD and EIB complaints.

1 Joint Appointmentof Indigenous Peoples Specialistthe EBRD PCM and EIB CM jointly
appointed an internationally ecogni sed | ndi gendasuppdtteahep!| e s
assessment of PR 7 compliancé Thespecialistwas asked to identify GIP methodologies
in the IFI space, employed to assesshether a group should be considered Indigenous
Peoples under PR 7 eligibility criteria.

Phase 2

1 Consideration of comments on hite Draft Compliance Review Reportollowing the
issuanceof the draft Compliance Review Report in March 2020, Bank Management, the
Complainants andthe Client were provided an opportunity to comment. All commerasd
associated documentation providedy the parties were carefully considered and where
deemed appropriate were integrated into the final Compliance Review Report.

Through the documaet review, engagement with the arties and the field visit referenced above,
the Compliance Review Expert hasHa access to sufficient i nf or ma
alleged noncompliance with the 2014 ESP in respect of the Nenskra HPP.

19 The EIB Complaint Mechanism commissioned the same expert to support the analysis of the complaint under
the EIB relevant policies.
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3. Compliance Review Framework

Section 3 of this Compliance Review Report provides an overview of:

31ltheBank " s obligations i n the :#hepettionpravidessthe of t h
basisfort he analysis of the Bank’s compthe ance w
extent of t he Bank’' s o bthei2gld ESPdPRswhich nliffet h e ap g
from the Client’s obligations.

32the Project’s gap analysis and the Bank’s s
diligence: before entering into the specific analyssf each PR raised in the Complaint,
this section outlines the Project gap analysiand the subsequentenvironmental and
social due diligenceundertaken byBank Managementfrom 2015 to 2017.

31. he Bank’'s Obligations in the Applicati

The 2014 ESP outlines the way in which the environmiah and social impacts of Bnk projects
should be addressed, by defining the respective roles and responsibilities of both the EBRD and its
Clients in desigmig, implementing and operating mjects in line with the2014 ESP and its PRs.

According to para. 4 of the 2014 ESR) [ @rpjécts financed by the EBRD shall be structured to

meet therequirements of thisPolicy. | n addndieonpara. 6 oédwisdele 2014
within its mandate to ensure through its environmental and social appraisal and monitoring
processes hat projects are designed, implemented and operated in complianagith applicable

regulatory requirementsandGIP ( emphasi s added) .

In order to help Clients comply with the requirements of the 2014 ESP, and to seek to ensure that
projects meet GIP relatig to environmental and social sustainability, EBRD has defined ten PRs,
covering key environmental and social issues to be addressed in project developnm@nithese PRs
set out detailed requirements whictClients are expected to meetPara.5 of the 2014 ESP states:
orhe EBRD has adopted a comprehensive set of PRs that projects are expected to mBahk
Managementexpects its Clients to manage the environmental and social issues associated with
the projects to meet the PRs over a reasonable period of tinde.

The 2014 ESP is not explicit in all cases in ter
to the PRs. Nevertheless, whas clear is that as part of its commitments under paras. 4, 5, 6 and

36, Bank Managementshould— at a minimum— seek toensurethat the PRs are met by its Clients.

To do so,Bank Managementneeds to comply with the requirements of the environmental and

social assessment and monitoring processes enshrined in the 2014 ESRotably, para. 29
providesthatdo [ t ] h e [ elmandisocial]mppmisat will assess whether the project is capable

of being implemented in accordancewith this Policy andits PRsS” The 2014 ESP det ai
role and requirements for such an appraisal, including:

1  The appraisal will be appropriate téhe nature and scale of the project, commensurate with the
level of environmental and social impacts and issues and with due regatd the mitigation
hierarchy(para. 29).

T The EBRD's environment al and soci al epents:gij s a | i n
the environmental and social impacts and issues associated with the project; (ii) the capacity and
commitment of the Client to implement the project in accordance with the relevant PRs; and (jii) to
the extent appropriate, the facilities and ativities that are associated with the project buhot
financed by the EBR@para. 30).

1  Where the EBRD is approached to finance a project that is under construction, or where the project
has received its permits from the host country, including the approval local environment and

20 2014 ESP, para 36.
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soci al i mpact assessment s, dapanalyBiaaitke psojecd gepignai s al
and implementation against the PR$o identify whether any additional studies and/or mitigation
measures are required taneetthe EBRD’ s r e q (para.83ne nt s
T The EBRD’'s appraisal requires the Client to iden
interested in the projects, disclose sufficient information about the impacts and issues arising from
projects and consult with sakeholders in a meaningful and culturally appropriate manner. In
particular, the EBRD requires its Clients to engage with relevant stakeholders, in proportion to the
potential impacts associated with the project and level of concern. Such stakeholder eggement
should be carried out bearing in mind the spirit and principles of thenited Nations Economic
Commission for Europe Convention on Access to Information, Public Participation in Decision
Making and Access to Juste in Environmental Matterqpara. 34).

The observance of these requirements should enabBank Managementt oseektoensuré t ha't
Clients fulfil the PRs and that pojects are ultimately structured to meet the requirements of the
2014 ESP.

I't is important to nent thatsedlke Banknsurcemmihen
PRsis distinguished froma r esponsi bility to “ensure” the fulf
t oseektoensuré refl ects the Bank’s conduct with respe

Thi s i s notseek ®o ersard) t hata “meaningless standard.

responsibility requires more than a superficial exercise to check that procedural and operational

requirements aSeektoramsturé i h mp h BaakManadementmake reasonable

efforts to:

identfyany gaps in the Client’'s environmental ar

present the steps the Client needs to take to close those gaps and ultimately fulfil the

2014 ESP requirements; and

T meaningfully re/ i ew and monitor the Client
2014 ESP requirements on an ongoing basis.

1
1

S ef fort

Therefor e, t he assessment of the Bank’s compliar
diligence employed byBank Managementin:

1 identifying any gaps and corrective actions that must be undertaken by the Client in order
to fulfil the 2014 ESP PRs; and

1 employing ongoing, meaningful review and monitoring of the implementation of those
corrective actions.

32.0verview of t hdAnalryygiext 'asnd Game Bank’
Environmental and Social Due Diligence

The Pr o jfeagbility studypwae prepared in 2010. The originanvironmental and social
impact assessmentwas developed in 2011, and a seconcenvironmental and social impat
assessmentwas prepared in 2015 for the purposes of obtaining national environmental permits
through the Georgian Ministry of Environmental Protection and Natural Resources, obtained in
October of that yearZ015 ESIA)L

3.2.1. The Project Gap Analysis

When EBRD was approached by the Client regarding support for the Project, the 2015 ESIA had
already been prepared. Consequently, as explained by Bank Management as their standard

21 Supplementary E&S Studies, Annrefereos§ Proj Yctumé s2 o0t r 6] dat
November 2017, pp. H4. The Supplementary E&S Studies are availableldtp://nenskra.ge/en/reports /
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appr o a cfirststage lofehe Environmental and social due diligencewas o undertake a Gap

Anal ysis of the [2015 ESI A] against t he EBRDOGS
Suppl ementary Disclosure Package to ensure that
ESP 22

On advice from the Lenders, the Client appointedn international consultant, (theCl i ent ’ s
International Consultant,or CIQ to review theenvironmental and social impact assessmenwork
carried out prior to the Lenders’ i nvol vement 3
analysis.

Inordertosupport the gap anal ysi s emwimdmemntd dneésociabdsep ect s
diligence, EBRD also appointed an international consulting firm to advise the Lend@rthroughout
the environmental and social due diligencerocess, as theL e n d e r sical Advisar(the LTA.

The CIC undertook a first gap analysis that was presented to the LTA and the Lenders in July 2015.

The CIC analysis assessed the 2015 ESIA and tBéakeholder Engagement PlatSEB, which

involved a field visit, interviews with f®ject-affected people and local authorities; and working
sessions with the Client’s Project team and engi

The LTA undertook a second gap analysis, which reviewed the work undertaken by the CICTFie L
also visited the Project site andmet with the Client, the CIC and Projeeffected community
members, to determine the extent of the consultationp to that pointand discuss local priorities
and issues of concern.

The LTA assessed the 2015 ESIA against the requirements)athe 2014 EBRDESP, iilthe ADB

Safeguard Requirements andiii) the International Finance Corporation IFQ Performance

Standards, identifying that additional work would be required to align the Project with these
respective environmental and social safeguargolicies inorderto be corsi dered f or Len
financing. The gap analyses touched on issues relevant to the Complaint, including cumulative

impacts, Project alternatives, additional facilities, gender issues, cultural heritage, land acquisition,
stakeholder engagenent and the Indigenous Peoplesligibility criteria.

The LTA gap analys provided extensive recommendations to:

prepare Supplementary E&S Studies

conduct additional community consultation, in order to inform local populations of
potential impacts;

develop robust mitigation measures; and

identify the environmental and social actions required to manage Project activities from
2016 onwards.

E E

3.2.2. Additional Supplementary Environmental and Social Studies

Following the results of the gap analyses, the Qlieand the Lenders initiated additional work in
orderto meett h e réqé&irersents. In its response to the ComplainBank Managemenexplained
that:

[ t ] brwironmental and social due diligenceovered an extensive appraisal, which included
detailed review of the development and output of these studies which culminated in the
disclosure of the environmental and social impact assessmentn March 2017, bringing
together three years of detailed studies and input in order to ensure that theroject is
struct ured to meet EBRD's requirements.

22 Bank Management Response, p. 41.
23 As stated in Sectiorl above, for the purposes of the Compliance Review the Lenders include EBRD and ADB.
24 Bank Management Response, p. 48.
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Lender s consi domplexdnd sehsitie najure\ofethre [Pirdjeées it'would
be beneficial to establish an IPOE, in order that andependent panel of experts could provide
additional oversight and tansparency to the Project, including on environmental and social
issues?26

The CIC was tasked with preparing the Supplementary E&S Studies, subject to comment from the
LTA and the Lendershoth of which closely followed their preparation. Input was algwovided by
the IPOE. Théimeline for the preparation of theSupplementary E&S Studies is detailed below

1

December 2015: two public information meetings were held in Chuberi and Naki
respectively, to a) pesent the preliminary findingf the Supplemenary E&S Studiesb)
identify proposed mitigation measures andc) gather feedback from Projecaffected

communities??

March to September 2017:the draft Supplementary E&S Studies were disclosed to the
public to gather further feedback from Project stakehdler s and ful fi |l th
disclosure requirements. A number of stakeholder engagement events were organised

during that periodz28

November 2017: the final version of the Supplementary E&S Studies was published,
having been deemed by the LTA to aquately address the material gapshat had been
standard:

identified in previous analysesn ordertome et t he Lender s’
January 2018:the EBRD Board of Directors approved the Project.

25
26
27
28

Bank Management Response, p. 42.

Bank Management Response, p. 42.

Supplementary E&S Studies, Volumda7edSNakembe
Supplementary E&S Studies, VollimeatietSNakelmbl
description of the public consultation procss is provided in the Public Consultation Report.
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4. Analysis of the EBRDI4&ESPCompl i ance

Section 4 of this Compliance Review Report
with the PRs presented in the ToR, in the order raised in the Complaint:

4.1 PR 7:Indigenous Peoples

4.2 PR 1 Assessment and Management of Bfronmental and Social Impacts and Issues
4.3 PR 5 Land Acquisition, Involuntary Resettlement and Economic Displacement

4.4 PR 8:Cultural Heritage and

4.5 PR 10 Information Disclosure and Stakeholder Engagement

For each PR, the subsection desties:

4.1.

() theParti es’ positions;
(i) the specific requirements of the PR; and
(i) the determinationontheBank' s compl i ance.

PR 7: Indigenous Peoples

411. Parties'’ Positions

The Compl ainantsd Position

The Complaint alleges thaBank Managemen “failed to establish applicability of PR 7 during the

environmental and social assessment process”

the impacted community adndigenous Peoplesand in consequence has failed to ensure our right

to determine our development, including the right to taking part in decision making on a project
situated in our traditional lands 2® The Complaint further alleges that adverse impacts and

potential harm to the community were not iderfied through the environmental and social due
diligenceprocess.The Complaint invokes several arguments to underpin this allegation:

1 that the environmental and social impact assessmentoncluded the ineligibility of the

SvansforPRF  c ons i der aditheodatailedidd tvdrkoandtfocus group research
with Svans, or by robust and objective analysis of existing academic opinigés

T that Bank Madidag savlewider opinion of independent, external to the

environmental and social impact assessmerteam, qualified hdigenous Peoples experts,
but relied pr i ma envitoymerdahand sbhcial inppaco assessraaradds
Lender s& o wn "3glroparticaldr, theyxrgise concerns that the assessment of
Indigenous Peoplesva s ¢ o n byweetGeadgiari consltant, an anthropologist from
the Institute of History and Ethnology of [blank] the State University of Thjlisi

1 the Complainants believe that the Svans fulfil the eligibility criteria set out in FRand

provide a detailed explanation of thie view regarding theapplicability of each of the five
criteria outlined inpara. 3 of PR 733 In particular, the Complainstates that:

Svans are an ethnic (social and cultural) group of Georgia, approximately 1%thef
Georgian population, with our own distinctultural and religious traditions, unique

29
30
31
32
33

Complaint, para. 4.8.2.

Complaint para. 4.1.

Complaint, para4.2.

Complaint, para. 4.4.

For the full text of para. 3 of PR 7, see the section of the PR requirements at Section 4.1.2 below
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|l anguage and | aw, which runs in communities an
rules and customs on land ownership and we carry on the traditional activities, such as
agricultural production and livestock breding, wood processing, crafts etét

1 the Complaint asserts that theenvironmental and social impact assessmentwrongly
concluded that Svans do not possess customary cultural, economic, social, or political
institutions that are separate from those of thedominant society and culturé and t hat
S v a nde not' descen[d] [sic] from populations which have traditionally pursued nen
wage (and often nomadic) subsistence strategies and whose statues [were] regulated by
their own customs or traditions or by specidhws or regulations 33

The Complainants requestd that the PCM appoint a panel of experts on Indigenous Peoples and
t hat t megiewi B&VEBRD applied this criteria properly and if the formulation the EBRD
policy requires improvement, to ensurehie objective of PR 7 is kept and it is in linavith
international law on Indigenous Peoples®

The Baesgorss R

Bank Management PR70does hotdapplysn the lcase of Nenskra and can confirm
that this issue has been reviewed by multiplindigenous Peoplesndependent experts who have
come to the same conclusion3” Bank Management explained in their formal written response:

Through the environmental and social supplementary studies, the Project assessed
whet her Lenders’ s“"| phildenewss abPepdpyl.e I n additio
experts who worked on the environmental and social supplementary studies for the
Sponsor, an anthropologist from the Institute of History and Ethnology of Iv. Javkhishvili
State University of Thilisi was emgged by the Project to study t
language, history, customs, traditions, way of living, and livelihoods. The study also

d

n

f

revi ewed the set of characteristics from the p

review of the findings was praded by an independent international social expert
appointed as part of the I nternational Panel of
experts reviewed the output of theenvironmental and social impact assessmerdas did

an Independent Environmental & Social Consultant all of who confirmed that the

Indigenous Peopleschapter in the environmental and social impact assessmentvas

sufficient and that PR7 did not apply. Prior to EBRD Board Approval, this wagegiewed

by USAI» social specialists anddt t erly by ADB’s compliance fu
concludethatPR7 does not appl yenjranjenthl and aodia impaicto n , t he
assessmentdisclosure to the general public did not raise any additional concerns on the

applicability of PR7, other than to the Complainangs

Bank Management indicates that for a cultural group to be considered Indigenous Peoples under

PR 7 for the purposes of groject, all of the criteria outlined in para. 3 of PR 7 in the014 ESP

must be fulfilled. Bank Managemenélso provided detailed explanation on the analysis of each of

the Indigenous Peoplesc r i t er i a, and t bntyiome ofctlte rfive | chasdtenigtics t h a t
defined under PRY7 applies in full, two do not apply and two partially apply .[ijn order for PR7 to

be triggered, all of the characteristics should apply, which is clearly and justifigilot the case 39

Finally, Bank Manage me fotrevaluatioss iofdhe stegus antl ecoghiéama n d s
of the Svans as hdigenous Peoples using alternative criteria is a matter to be raised by the
Complainants with the Government of Georgia and is outside the jurisdiction of the Nenskra

34 Complaint, para. 4.8.1.
35 Complaint, para. 4.8.4.
36 Complaint, para4.8.10.

37 Bank Management Response, p. 40.
38 Bank Management Response, p. 44.
39 Bank Management Response, p. 47.
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Project, the EBRD and the wider [L]ender group, @r® in the opinion of Bank Managementd
outside the function of the PCM40

The Clientds Response

TheClien al so consi deassertidn that theCRyajept Hichnotreamplg with PR 7 to be
i ncorrect. It i s the Client’'s view that:

[tihe process used by theProject was comprehensive and involved multiple consultants
including ... a highly qualified Thilisbased anthropological researcher [who] undertook
desktop research, which together with national and international experts, was examined to
det er mi ne i fndigenowes Pdogaspdlieias applied. [The researchg used more
than 50 different sources . . to write [the] report and in addition, worked with different experts
from the University.

The consultants reviewed the lender policies regarding Indigenous Peoples and reached the
conclusions that lender poli@s do not apply to Svans. In addition, [the LTA] and Independent
Panel of Experts also reviewed the analysis and agreed with the conclusions made by the
experts#!

The Client f ur tihiemot up fomtiseiPrdjecr te determiaet wheéther Svans e
Indigenous Peoplesut rather examine lender policies and detenine whether they apply to the
Pr oj e ct "2dinallyntieetClent questions the timing of the requesds the issue ofindigenous
Peoplesis one that had not been raised before the Comglan t ,Svaassare Georgians and have
always been part of the Georgian ethog?

4.1.2. Policy Obligations: Requirements under PR

The 2014 ESP identifies that relevant social and cultural groups must be assessed to determine if
they trigger the PR eligibility criteria and therefore the application of PR. Importantly, the 2014
ESP establishes a clear division of responsibility around PRUnderparas. 9 and 10, theClientis
expected to identify whether a group is considered as an Indigenous Peofdethe purposes of
EBRD oject,s t a t i nthlgs PR Wwikhapply“when a project is likely to affect Indigenous Peoples.
In ascertaining whether a particular group is considered as an Indigenous People for the purpose
of this PR, the Client may be required to skexpert advice 4 Bank Managements then required
to review the , ®lenserem thé gojech ip ptruaiused b meet the 2014 ESP
requirements.

PR7 , par a. 3 sets out the characteristics that
Peoples” f or t he pur pjecsas®llomwsf an EBRD p
In the Policy and this PR, the term “lIndigenous

to a social and cultural group, distinct from dominant groups within national societies,
possessing allof the following characteristics in varying degrees:

1 self-identification as members of a distinct indigenous ethnic or cultural group and
recogrition of this identity by others

1 collective attachment to geographically distinct habitats, traditional lasd or
ancestral territories in the poject area and to the natural resourcesri these habitats
and territories,

40 Bank Management Response, p. 47.

4 Client’ s, Aidex3dtptheEdRdated 10 July 2018,Cl i ent & s), pRB3sS5p.ons e
4 Client Response, p. 54

43 Cl i eResponse p. 54.

44 2014 ESP, PR 7, para. 9.
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1 descent from populations who have traditionally pursued nemage (and often
nomadic/transhumant) subsistence strategies and whose status was relgied by
their own customs or traditions or by special laws or regulations

1 customary cultural, economic, social or political institutions that are separate from
those of the dominant society or cultureand

1 adistinct language or dialect, often differenfrom the official language or dialect of
the country or regiort® (Footnotes omitted)

4.1.3. Compliance Assessment

Considering theextent of the issues raisedvith respect to PR 7this section will be divided into two

parts: first, Section 4.1.3.1clarifiesthe scope of the PR/ complianceassessment Second Section

4.1.3.2 subsequently analyset he Bank’'s conduct to assess compl
under the 2014 ESP.

4.1.3.1. Scope of the Compliance Review Assessment for PR 7
In relation to PR 7, the Compliace Review ToR includes two questions for assessment:
i.  whether Bank Managementadequately analysed the applicability of the eligibility criteria
for triggering PR 7; and
i. whether Bank Managementadequately appraised whether the Client examined the
potential application of PR 7.

Considering these two questions ialignment with the2014 PCM RPsthe Compliance Review ToR
does notpurport to assess

i.  whether the Svans could or should be considereah Indigenous Peoplainder the 2014
ESP for the purposes ahe ProjectPCM’ s mandate i s to assess th
determine whether the EBRD is in compliance with its owd914 ESPin respect of a
project, rather than seek toapplythe 2014 ESPon t he B a (214 PCMoRPH, a | f
p.1). The2014 PCM RPs is lear when indicating that the objective of the Compliance
Review twi ledstbaebl“i sh if (and so, how and why)
has resulted in norcompliance with a Relevant EBRD Politypara. 41). The ToR further
reflects this mandae, seeking an assessment of whethdBank Management‘adequately
analysed the applicability’ and whadeqhately appraised® t he actions o
Client: not whether Bank Managementadequately applied the eligibility criteria itself46
These subtle diferences are material.

ii. the compatibility of EBRD PR 7 with international law as requested by the Complainants.
InthiscasePCM’ s mandate i s to a2%4eESR nottoraviepwdranc e v
comment on the adequacy of the EBRD policies or commitnienin accordance withthe
2014 PCM RPspara. 14, which provides that the PCM will not register a Complaint if it
“relates to the adequacy or suitability of EBRD polices’

45 2014 ESP, PR 7, para3.
46 An additional argument to consider in this respect is the change introdeetby the 2014 ESP that no longer refers
to the Bank’'s responsibility in “applying” the PR but
policy statedthato [ t ] he app!l i c ab determingd bythie Bank dusng tAéRenwivamént andsecial
appraisal process (2008 ESP PR 7in gs@ntaming wléethera patticutahgeotip is“considered
as Indigenous Peoples for the purposes of this PR, the Bank may seek expert advice( 2008 ESP PR 7 par
Therelevantparagpphs i n t he 2014 ESP PRwil applywhenm projectiisdikely to &ffact t hi s
Indigenous Peoples. In ascertaining whether a particular group is considered as an Indigenous Peoples for the
purpose of this PR, the client may be required teeek expert advice . . . The applicability of this PR will be
established during the environmental and social assessment process according to the criteria outlinegharas.
2-7below (2014 ESP -1B)REmphagiscaddads Cons@quently, if it is mndor the Bank to apply PR 7,
a fortiori, it would not be for the PCM or the Compliance Review to apply the eligibility criteria o7PR
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The Compliance Review will considerhether the EBRD took appropriate steps to asre itself that

the applicability of the PR 7 eligibility criteria waadequately assessed i n | i ght of t he
commitments under the 2014 ESP.In other words, the Compliance Review consideithe

robustness of the proces8ank Managemenused to aralyse the applicability of the PR 7 eligibility

criteria, and not whether the criteria themselves were correctly or incorrectipplied in deeming

that the Svans should not be considered Indigenous Peoples under the 2014 ESP, for the purposes

of this Project.

The 2014 ESP provides very limited guidance ¢twow Clients should assess the applicability of the

PR 7 criteria, simply indicating that the applicability of PR 7 (and therefore the consideration of a
group as | ndi gikbe estalslish€ddudng theemvironthental and social assessment
process4’a n d thh @lient mMay be required to seek expert advicé® The supplementary EBRD

Guidance Note on Indigenous Peoplésalso makes only passing reference to the methodologies

for assessing communit e s o r groups ag d ielwibility critehize ratBea hdn’ s PR
providing more comprehensive guidance to Clients to assist them in navigating this sensitive issue.

The EBRD Guidance assumes t hastithaBbeenfassessedtmtmd y r el e
other group in othe EBRD countries of operations known to meet the five criteria set out in para

10of PR7501 t adds, h specificitiesrof, certtirh groups In Mongolia and the Western

Balkans that have not been extensively stued in the past may, for example, warrant a specific

expert review and consultation to check whether they meet the criteria of PR57

At the broader policy level, the 2014 ESP states that:

1 E B R Dvill seek within its mandate to ensure through its enviranental and social

appraisal and monitoring process that projects are designed, implemented and operated

in compliance with applica®dné é good interna
1 projects“are expected to meet GIP related to environmental and social sustainalyilits3

In this way,Bank Managementchooses GIP as a reference point for directirdank Management
and Client actions. This offers an authoritative source of interpretation for the commitments
enshrined in PR 7.

Consequently, the Compliance Revievpresents what constitutes GIP methodologies for
determining Indigenous Peoples policapplicability in the IFI spaceSpecifically, the IE, the ADB,
and the World Bank Inspection Panel YWBIB have developed guidance on appropriate
methodologies they expect theistaff and Clients to employ in determining whether a group should
be considered Indigenous People under their respective environmental and social safeguard
policies.

47 I't should be noted that para. 10 al so accoaingtatresritetahat t he
outlined in paras 2-7 below. ” T h e r ¢dras. 2-@ appears, however, mistaken as thearas. below are
numbered 11 onwards. Ifparas. 2-7 were considered, they include other than the eligibility criteria itself the
rationale for the protectionsprovided by PR 7 to Indigenous Peoples but do not refer to the methodology for how
the determination should be made. Paras. 11 onwards refer to the event when a determination has been made

that the project affects | ndougan assassnenPd impactea Indigertbusr equi r e
Peopl es.”
48 EBRD Guidance Note on Indigenous Peoples, dated November 2010, p. 4, available at:

https://www.ebrd.com/documents/comms-and-bis/pdf-guidancenote-on-indigenouspeoples.pdf
References to the 2014 ESP @dance are used in this Report as a way of clarifying the scope of the obligations
under the 2014 ESP (as identified by the EBRD) rather than reflecting any new obligations of the Bank.

50 EBRD Guidance Note on Indigenous Peoples, p. 4.

51 EBRD Guidance dte on Indigenous Peoples, p. 4.

52 2014 ESP, p.1 para. 6.

53 2014 ESP, para3.
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1 | F Guidance Note on PR 7 states:

Clients will need to exercise judgment in deteriming whether a group or communities
should be considered “indigenous” for the purp
making this determination, the Client may undertake a number of activitiemcluding
investigation of the applicable national laws and redations (including laws reflecting
host country obligations under international law)archival research, ethnographic
research (including documentation of culture, customs, institutions, customary laws,
etc.), and participatory appraisal approaches with e Affected Communities of
Indigenous PeoplesBoth legal recognition and precedents in recognition of a group or
community as indigenousshould be given due consideration but are not determining
factors for triggering Performance Standard 7. The Client @iid retain competent
expertsto assist in this work?4 (Emphasis added.)

1 The ADB Good Practice Sourcebook dndigenous PeoplesSafeguards provides that
“[m]eaningful consultation is essential to appropriately identifyntligenous People’ and
recommends OiJnvolving a qualified social science expert,Indigenous Peoples
representative organization, or a local scho
help to identify those to whom thdndigenous Peoplep o | i ¢y WiNbtdbly, ghsp !l y . ”
conclugon relates not to actual project implementation, but to the pross for identifying
peoples who ould be deemed Indigenousinder their Policy in a jpoject area.

f The WBIP notes:

Panel cases have shown that the classification of groups as Indigenous Pespis a

complex processihe failure to identifyIndigenous Peoplesvhen present often stems

from inadequate screening exercises, domestic resistance to the concept of IPs, and the

lack of specialized expertiselt is often difficult to ascertain whether acertain group

possesses the distinguishing characteristics under the policualified social scientists

with expertise in social and cultural groups al
consulted alongside the PAPs to make the technical judgment ohether they are

Indigenous Peoplesunder Bank policy.Anthropologists with knowledge of the specific

hi stories, cultures and politics of indigenous
and assist in determining whethetndigenous Peoplesare present in tte Project areast

(Emphasis added.)

According to this guidance, the process of determininigai group should be consideredndigenous
for the purposes of the relevant environmental and social performance requirements is a nmulti
faceted approach that inclués:

1 retaining anthropologists, qualified social scientists or other specialists with
expertise in social and cultural groups and Indigenous Peoples;
1 conducting ethnographic research;
1 investigating applicable laws and regulations;
1 investigating legal reognition and precedent in recognition of a group or
community as Indigenous;
T involving Indigenous Peopl es’ representative
1 consulting with Projeciaffected people,using participatory appraisal approaches
with affected communities.
54 International Finance Corporation Guidance Note 7 on Indigenous Peoples, dated July 2007, p. 4, available at:

https://www.ifc.org/wps/wcm/connect/9baef8f6 -9bd9-4d95-a595-
7373059081d4/GN7_English_2012.pdf?MOD=AJPERES&CVID=meSDVgT

55 ADB Good Practice Sourcebook on Indigenous Peoples Safedsadated 2013, p.7 and p.9, available at:
https://www.adb.org/sites/default/files/institutional -document/33748/files/ip -goodpracticessourcebook
draft.pdf. Emphasis added.

56 World Bank Inspection Panel, Indigenous Peoples, October 2016, pf,mavailable at
http://documents.worldbank.org/curated/en/447361478156710826/pdf/109710 -REVISEEBPUBLIGP-
lessonstext-10-31-16web-links.pdf. Emphasis added.
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In order to validate what constitutes GIP methodologies for determining the applicability of PR 7
(and parallel IFI provisions), additional expertise was commissioned by the PCM and EIB CM from
an internationallyrecognised Indigenous Peoples specialist.Thespecialistwas specifically asked

to identify what constitutes GIP methodologies for assessing whether a group or community should
be considered Indigenous Peoples under PR 7 eligibility criteria.

The Indigenous Peoples specialist confirmed that the IFEDB and WBIP guidanakescribedabove
represents GIP in the assessment of the applicability of PR 7 and similar IFI provisiohser
analysing the relevant guidance, the specialist concluded:

The Consultant sees as GIP the methodologies provided i tfrC and ADB policy guidance
documents, and the lessons learned guidance published by the WBIP, concerning the
methodological approaches in determining whether a group should be considetadigenous
Peopleunder IFI environmental and social safeguard poles that are built on criteriabased
identification 58

As to the elements comprising that GIP, the specialist further noted that:

What emerges as common for the good practice approaches of the IFC, the WBIP and the ADB
is:

i. the quest for best possibleinformation in assessing whether a group qualifies for
consideration as anindigenous Peoplecoupled with

ii. consulting the pertinent groups themselves as to whether they meet the applicable
criteria of indigenousness?

This good practice approach is ats reflected in the EIB Environmental and Social Standards.
Standard 7,para. 12, which states:

Determining whether a particular group is considerelshdigenous Peopleshormally requires
reference to the concerned country's own legislation. However, bgligenous Peoplemay
sometimes not be recognized by their own national contexttention should be paid to
evidence of selfidentification as Indigenous Peopleto the activity ofindigenous People's
representative organisations and institutions, to relevantinternational or regional
intelligence, and to shared IFI knowledge and practice. Finally, the technical judgment of
qualified social scientists should be sough®

In sum, GIP is an important reference point for Bank Management in analysing the appliligbof

the PR 7 eligibility criteria and appraising the actions of the Client. As such, Bank Management
should seek to ensure that the Client follows the approaches outlined in the IFI space as GIP. GIP
with respect to determining the applicability of PR requires a multifaceted approach and
engagement with Poject-affected communities specifically on the PR 7 Indigenous People criteria.
Given the initial finding that the Svans did not meet the PR 7 criteria, the need for consultation with
Projectaffected people on the applicability of PR 7 would have been a necessary step.

4132 Analysis of the Bank’s Conduct
This section describes the procesBank Managemenf ol | owed t o appraise the
of PR 7 applicability, in order to establs h i f the approach was suffic
57 The EIB Complaint Mechanism commissioned the same expert to support the analysis of theptamt under
the EIB relevant policies.
58 Indigenous Peoples Expert Opinion, dated 24 August 2019, p. 7.
59 Indigenous Peoples Expert Opinion, dated 24 August 2019, p. 7.
60 EIB Environmental and Social Standardstaédard 7, para.12.
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commit ments under the 2014 ESP. Specifically, th
conduct was suf fi ctheeClti etnd '‘ss eceokmptld aenrcseurwd 't h PR

Theapl i cability of PR 7 was considered in the Pr
Projectaffected people fully identified as Georgians and spoke a dialect of Georgian, concluding
therefore that PR7 did not applyin the Projectaffected area and hat no additional action was

required on this question.

However, during the second revision of the Supplementary E&S Studies, the LTA and the Lenders
identified the need for additional information o the inapplicability of PR 7Interest regarding these
issues was also raised on the ground, when in 201%& group of potentially Projecaffected people

and civil society organizations publicly demanded that the multilateral development banks
considering investment in the Nenskra HPP apply thdindigenous Peoples policies to the Svan
peopbleé

As a result, the Client commissioned a report from a renowned professor and doctor of sciences in

history at the Institute of History and Ethnology of Iv. Javakhishvili State University in Thilisi. This

report provideda historical and anthropological overviewf the Svans, based on desktop research

and inclusive of a long list of references, predominantly from Georgian sources. The professor was
subsequently asked to respond to a series of questions raised by the Lemsleand to provide a

view on the applicability oftfachl ndi genous Peoples eligibility <cr
policies.

Using the professor’s report and responses, t he
Supplementary E&S Studies. Thaummary explained that Svans met onlgomeof t he Lender
eligibility criteria, and others only partially. Since the Svadid not meetall of the PR7 eligibility

criteria, the summary concluded that PR 7 was not applicable. This summary was submittetht®

Lenders and the LTA in November 2016 anglasintegrated into the Supplementary E&S Studies.

In alignment with the IFI GIP described in Sectidnl.3.1, Lenders identified the need for a stronger
assessment of thelndigenous Peoplesquestion in the Sipplementary E&S Studies, including
additional anthropol@ical and ethnographic research. dtably, the Lenders required that feedback
from consultations with local peoplde included in the Supplementary E&Studies.

The Compliance Review found no additial anthropological or ethnographic researctwas
produced or reviewed by the Client or the wvario
request for their incorporation. The LTA arttie social specialist of the IP@ did not conduct their

own independent research or assessment of the applicability of the PR 7 critertayt rather only

commented on the analysis presented by the Client. The USAID Report referencedémgk
Managementalso limited itself to a review of the documents submitted by theClient and the

opinion of the IFOE socialexpert, but it did not undertake any separate analysis of the applicability

of the eligibility criteriag3

T he ADBas€e®Rmentsof complaint eligibilityfound that there was additional academic

research thatprovided an alternate view of the Svans and their customary cultural, economic,

social and political institutions as being different from that of the other Georgian groups, differing

from the views presented in theed@atti ent’ s positio

. . . based on academic research reviewed there is body of opinion which presents Svan
legal traditions and cultural practices as distinctly different from other Georgian groups, and
as distinct from the mediation processes exercised throtiglders in other Georgian mountain

61 Pre-Approval Feld Report by USAID, dated August 2017 p. Z1, available at:
https://ewsdata.rightsindevelopment.org/files/documents/32/AlIB-000032_hJnzs1Z.pdf

62 Supplement ary E&S Studies, Vol. 3 26Soci al |l mpact Assessment

63 Pre-Approval Field Report by USAID, pp.-2Q, available at:
https://ewsdata.rightsindevelopment.org/files/documents/32/AlIB-000032_hJnzs1Z.pdf
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valleys. In academic writings, Svan legal practices are a topic of research. The research
presents a legal system with binding value for the Svan community, which exists in parallel to
Georgian national legal norms andrpcesses. Based on the body of academic literature there
are also continued traditions which prevail only in the Svan community and can be classified
as cultural and social institutions4

The ADB CRP further expressed its concerns with the process of gatesation of Indigenous
Peoples and indicated thatdue process in the scoping stage of categorization would have required
ADB staff to consult not only with a local scholar but also with a qualified social science expert and
an Indigenous Peoplegepresentative organization 3 There is no evidence that such additional
views were considered in the assessment of PR 7 eligibility, or that consultations with any Svan
representative organisation or any Indigenous Peoplesganisation took place.

In addition, available records do not provide evidence that Projeaffected people were consulted
regarding the applicability of the criteria presented in PR 7. Questions about the existence of
traditional sociocultural practices and beliefs relevant foassessmentof the applicability of the PR

7 eligibility criteria (e.g., in relation tocustomary governance and cultural institutions were
responded to only by the professor and subsequently elaborated on by the CIC in the preparation
of the Clienthes Lsenndmearsy, fwirt htout i nput from
summary nor the Supplementary E&S Studies make reference to information gathered from
affected communities for the assessment of PR. Notably, section 2.2.6, Vol. 3 of th&ocial Impact
Assessment SIA indicates:

The Consultants conducting the Supplementary E&S Studies have assessed whether the

com

‘Il ndi genous Peoples” policies of the potenti al L e

various social experts who have worked on the Supplentary E&S Studies, an anthropologist

from the Institute of History and Ethnology of Iv. Javakhishvili State University of Thilisi was
engaged by the Project to study the Svan’s
traditions, way of living, and lielihoods. The study also reviewed the set of criteria used by the
potenti al Lender s’ policies. An additional re
was provided by an independent international social expert appointed as part of IPOE. The
conclugons of the assessment are presented hereaftef.

Mor eover, guestions on the Svans'’ status rai
consultation of the Supplementary E&S Studies were addressed by restating the analysis of the
eligibility criteria ncluded in Volume 3 of the Supplementary E&S Studi&swith no evidence in the
Studies or the Public Consultation Report of efforts made to engage local community members in
meaningful dialogue on this subjec® At the end of theenvironmental and social de diligence

et hni

Vi ew

sed

process, the final version of the Tdligibdéitpariterm asses

in the Supplementary E&S Studies (Vol. 3 SIA) did not include a diversity of anthragpcdd and
ethnographic researctor any referenceto consultation with Projeciaffected people

The Compliance Review finds it difficult to reconcile the FReligibility assessment approach used
for the Nenskra HPP with IFI GIP on two bases:

i.  ultimately, the applicability of the PR eligibility crieria was based on a single academic
report— that even though produced by a very prominent academiadoes not provide the
range of views and expertise required under GIP (eap,the ADB cites differing academic
views on the Svans), and does not fulfihe need to seek the best possible information,
as identified through GIP and théndigenous Peoplespecialist; and

ii. Bank records do not provide evidence that Projeaffected people were consulted
regarding the applicability of the criteria presented inAP7, as described above.

64 ADB CRP Reparpara. 19.

65 ADB CRP Reparpara. 19.

66 Volume 3 of the Supplementary E&S Studies, section 2.2.6, p.-28, p. 24.
67 Volume 3 of the Supplementary E&S Studiesection 2.2.6,p. 22-26.

68 Public Consultation Report, p.12 questions 39, 40.
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The Indigenous Peoples Specialist appointed by the PCM and EIB CM stated that:

a failure to engage in meaningful and comprehensive consultations with an affected
community to gather information and feedback on eachndigenous Pegles eligibility
criterion, as part of [an] assessment of whether [a] group meets the applicable eligibility
conditions for being considered an Indigenousédeple, would not reflect GIP. It is 8lto
consult a selfproclaimed hdigenous community concerninghe application of any eligibility
criteria that will be used in the determination of whether the group constitutes Indigenous
People. Such consultation would be part of poject due diligence, and will demonstrate good
faith in the question of determiring whether the eligibility conditions are me®

Even though the important recommendations made by the Lenders and the LTA were not
implemented during theenvironmental and social due diligencer ocess, the Client
the inapplicability of PR Avas subsequently validated by the Lenders, and deemed compliant with

t h e E BORLESRBpolicy requirements.

4.1.4. Compliance Review Finding

The Compliance Review findBank Managementto be nhoncompliant withparas.4, 5, 6 and 36 of

the 2014 ESP with respct to PR7, asBank Managementdih ot adequately apprais
examinationof the potential application of the PR 7 eligibility criteria. As noted in Secti®i above,

the assessment ofBank Management s compl i ance with i 24ESB MmMi t me
must include both an analysis of:

1 the stepsBank Managementhas taken to identify gaps and corrective actions needed by
its Clients; and

1 Bank Management s process of meaningfully revi e
implementation of those correctiveactions.

WhileBank Managementorrectly identified the need for the Client temployGIP inits assessment

of the PRY7 eligibility criteria,Bank Managementdid not subsequentlyseek to ensure that those

requests were fulfilled. Specifically, the EBRpproved the Supplementary E&S Studies, including

the Client’s analysis of PR 7 eligibility, despi

1 the analysis did not ensure that best possible information was sought, aslitl notinclude
diverse views and expertisén the assessmentof eligibility criteria applicability; and

1 the Client did not consult Projecaffected communities on the applicability of alk014
ESPeligibility criteria.

While requesting that the Clienenhancei t s approach is certaingfoy an i
ensure’ that the obligations under the 2014 ESP
commitments under the 2014 ESP- especially with respect tgaras. 4, 5, 6 and 36 — cannot stop

there: to do so would devoid the commitment of meaning.

The Compliance Review recognises that the quest:i
Lender s’ policies is very sensitive. The Compl i a
have demonstrated that there is genuine confusion over thé&ll characterisation ofindigenous

Peoples, versus their characterisatiounder national or international law. It is reasonable to
assume t hat this could have impacted the Client
issues. However, the challengesf@onducting consultations do not eliminate the need or rationale

for such consultations, which is true across IFI project development. On the contrary, sensitive

contexts require anadditional level of diligence on the part oBank Managementand the Client. In

this case, the potential risks associated with consulting Projeaffected population on the PR/

eligibility criteria could have been appropriately identified and managed.

69 IndigenousPeoples Expert Opinion, p. 9.
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4.2. PR 1: Assessment and Management of Environmental and Social Impacts and
Issues

421 Parties’ Positions
The Compl ainantsd Position

Cumulative Impacts and Associated Facilities the Complaint invokes PR 1, para. 1@ raise

concerns regarding theCIA and consideration of associated facilities, identifying that the
environmental ard social impact assessment a ¢ k sassessmerit of the cumulative impacts and
Svands attitude to the plans to devel ominingp | ess
licences bordering the IPoject area”7°

ProjectAlternatives the Complaint éso invokes PR 1, para. 10 in relation to Project alternatives to
assert that technically and financiallyfeasible Project alternativeswere not examined The
Compl aint al so r e fneronsnentaloand SacjalGuidanee NBt8 farBHydsopoiver
Prgects EBRD Guidance for HPPswhich elaborates on the assessment of alternatives; and b)
the findings of the ADB CRP, which noted in their 208 port on Eligibilitghat the decision for the
N e n s k r awasH®tPsubject to any alternatives assessment athe location choice is only
politically driven 7%

The Complaint further alleges that the concerns tiie Svans were not taken into account during
the Project scoping or alternatives assessmenta n d t hat it ifvary sonial t cl ec
considerations wee taken into account at all 72

GenderAssessment the Complaint nvokes para. 10 of the 2014 ESP andPR 1, para. 8 (as well

as the EBRD Guidance for HPPs), which speak to the need for the identification and consideration

of genderspecific risks. Itpohnt s t o EBRD e x pect daderntifg any poteftial t i ts
genderspecific and disproportionate, adverse impacts, and undertake to develop mitigation
measures to reduce these 73

The Complaint asserts that theenvironmental and social impact assesment does not contain
“gender disaggregated data and some analysis of gender relations,n@ynics and inequalities in
the Project area. * The Complaint notes that while theenvironmental and social impact
assessmentidentifies some potential gendespecific impacts related to the vulnerability of women
led households and gendebased employment opportunities, that theassessment “does not
assess all specific risks and impacts in relation to gender® Concerns relate to the expectation
that 75% of workers wi come from outside the Projecaffected area, meaning that at least 800
workers will arrive to an area with a local population of approximately 1,400 people. The Complaint

then refers to ADB CRReport on Eligibilitywhich acknowledges the risksrelated o t he “ mas si
influx of wor ker s, ” namel y:

1 challenge to the social cohesion and values of the Svan communities;

1 potential health and safety risks for local women due to the influx of a predominantly male

workforce; and

1 the insufficiency of the mitigathn measures proposed, including the finding that the
proposed mitigation measures are more targeted to the protection of workers than the
protection of women in local communitiedt

70 Complaint, para. 6.6.

71 Complaint, para. 6.4.

72 Complaint, para. 6.5.

73 Complaint, para. 3.6.

73 Complaint, para. 7.2

75 Complaint, para.7.2.

76 Complaint, para. 7.5ADB, CRP Report, p. 19, paras0-51.
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The Complainantsstatet hat t he E BrRWe pdpedgemder impdctassessment and
mitigation measures, as well as proper consultations with local stakeholders, and especially local
women, on these impacts and the[ir] mitigation?”

The Bankés Response

In its response, Bank Management indicates that thenvironmental andsocial impact assessment

includes a detiled alternative analysis andgender assessment. As with other aspects of the
environmental and social impact assessmenBank Management affirms that these assessments

“ha[ve] [sic] been reviewed by a range of spatists and advisors all of whom have confirmed that
Performance Requirement 1.. as [it] relate[s] to these issues[has] been met in full 78 With
respect to the gender asses s BRBRDhagswdkedwth aMangea g e me n
of stakeholdersto go beyond compliance with [th014] ESP and EBRD has developed a Technical
Cooperation project to support the Project to improve equal opportunities through development

and [the] implementation of aGender Action Pla. 7

Bank Management did not commst on the allegations regarding the assessment of cumulative
impacts or associated facilities.

The Clientds Response

The Client strongly objects to the argument that the Project did not assess Project alternatives or
cumulative impacts. The Client assers t ha't t h ewclugled & SectithSoh Aterriatives,

review[ing] hydro, solar, wind and geothermal options. In addition, it evaluated different HPP

al t er nsaThe Gliensfurtider notesthab [ t ] hi' s review was "alasd thcer
Volume 10 of the Environmental andSocial Su p p| e me nt a risyspedifiaatlyknaagpteto

assess and address the P o j e gntulative ingpacts. 8t The Client did not provide comments

relating to their position on associated facilities.

The Client also assertsthat the environmental and social impact assessmentloes include
sufficient gender data, citing the document and the gendeelated measures that have been
established (or are in the process of being establishetlerein), namelythat:82

15% ofProject jobswill be allocated to women;

labour policiesfeaturing equal opportunitieswill apply,

genderspecific measuresare includedin the Community Health and Safety Management
Plan (within theESMB; and

a Community Investment Progranmas been established thataddresses gender issues
and ensures that women are represented in fair numbers iGommunity Investment
Programcommittees.

= = —a =

4.2.2. Policy Obligations: Requirements under PR 1
422.1. Cumulative Impacts and Associated Facilities

Several PRs address the needtoasses cumul ati ve i mpacts. fhB 1 par
assessment process will consider cumulative impacts of the project in combination with impacts

” Complaint, para. 7.5.

8 Bank ManagementResponse p. 49.

7 Bank Management Response, p. 49.

80 Client’s Response, p. 52
81 Client’'s Response, p. 52

82 Cl i eRegponse, p.53.
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from other relevant past, present and reasonably foreseeable developments as well as unplanned
but predictable activities enabled by the project that may occur later or at a different locatiopp

PR 3 (Resource Efficiency and Pollution Prevention and Control) para. 19 provides that the Client
w i heled td consider the potential cumulative impacts of watertetraction upon third party users
and local ecosystem®4 and PR 6 (Biodiversity Conservation and Sustainable Management of
Living Natural Resources) refers to cumulative impacts in para. 8, by requiring that the Client
“should also consider direct, indirecand cumulative impacts and evaluate the effectiveness and
feasibility of the mitigation measures to be applied to the projets

PR 1, para. 9 def i nadivitesodaidtiesavhioh dre notpartioflthemojece s as *
but which may bedirectly or indirectly influenced by theroject, exist solely because of theroject

or could present a risk to the project¢ It states that the environmental and social assessment

process should identify and characterise, to the extent appropriate, potelly significant
environmental and social issues related to the associated facilities. PRpara. 9 further notes that:

[tihese associated activities or facilities may be essential to the viability of the project, and may
either be under the control otthe Client or carried out by or belong to third parties. Where the
Client cannot control or influence these activities or facilities, the environmental and social
assessment process should identify the corresponding risks they present to the project. Veher
potentially significant adverse environmental and/or social risks relating to third party activities
or facilities are identified, the Client should collaborate with those relevant third parties to
manage and mi%igate risks [ ..

4.2.2.2.  Project Alternatives

Para. 10 of PR 1 provides thaenvironmental and social impact assessmentfor Category A
pr oj evil indude“a scoping stage to identify the potential future environmental and social
impacts associated with the project. Thenvironmental and social impct assessmentwill include
an examination of technically and financially feasible alternatives to the source of such impacts,
including the nonproject alternative, and document the rationale for selecting the particular
course of action proposeds® Giventhe content of this provision, it is implicit that the analysis of
alternatives shall consider the environmental and social impacts identified during the
environmental and social impact assessmerfirocess.

The EBRD Guidance for HPPprovides further claification on whatBank Managementdeems to
be the appropriate implementation of the PR 1 alternatives requirements. First, the Guidance
suggests that site identification and the assessment of alternative locations be done at the project
concept stage. Seond, the Guidance suggests that the alternatives assessment address both:

i the energy production alternatives to the proposed scheme, (including both hydro and
non-hydro projects, as well as the nowproject alternative); and

1 the alternatives and optionsthat were envisaged and discussed between the technical
and environmental and social teams during project preparation when optimising the
location, size, structural design, construction principles and operation of the schefie.

In addition, with respect tahe optimisation of hydropower schemes, the EBRD Guidance for HPPs
indicates that:

83 2014 ESP, PRL, para. 9.
84 2014 ESP, PR3, para. 19.
85 2014 ESP, PR, para. 8.
86 2014 ESP, PRL, para.9.
87 2014 ESP, PRL, para. 9.
88 2014 ESP, PRL, para. 10.

89 References to the ESP Guidance are used in this Report as a whglarifying the scope of the obligations under
the 2014 ESP (as identified by the EBRD) and not to define any new obligations for the Bank.
90 EBRD, Environmental and Social Guidance Note for Hydropower Projects, pp09

PUBLIC 33



PUBLIC

The optimisation of hydropower schemes implies an early digle between the technical and

environmental and socialspecialists involved in the preparation of the projecBuch dialogue

should take place early on in project development and be documented, particularly the
consideration of different alternatives [ ..] Where
the planning or construction phases of a project, the coordition of technical and

environmental and social assessments in the earlier phases should be reviewéd.

4.2.2.3. Gender Assessment

Para.1 0 of t he EBRD 2014 ESP outlines the Bank’'s e;
issues:

The EBRD expects its €lts to identify any potential genderspecific and disproportionate,
adverse impacts, and undertake to develop mitigation measures to reduce these. Where
relevant, Clients will be requested to enhance the positive gender impact of projects by
promotingequa | i ty of opport urcohomicempawvermentmeanicularly with c i o
respect to access to finance, services and employmeti.

PR 1 para. 8 al so i nigmaygle apprepriatedar the lientdcacdmplementh at  *
its environmental and social assessment with further studies focusing on specific risks and

i mpact s, s u c. 8 Tlre €BRD Ggidancd rrHPRsrovides further directionto help

Clients implement their obligations under PR. First, the Guidance suggests that gender gaje

identified in the conceptual phase of a pject? Second, duringthe feasibility stage,the EBRD

Guidance for HPPs suggests that the environmental and social due diligence include:

1 the “ s o-economic condition and composition of population,including sex
disaggregated data and
T an “anal ysi s eadonomioimpeaat bnithe popwaton's eaisting activities and
conditions (such as access to employment and skills, finance, serviyedifferentiated by
gender and v.ui nerabl e groups

Finally, t he Gui da nall potential geaderspecHiarisks andopportunities associated
with hydropower schemes development...or operation should also be clearly asystematically
identified within the frame of their assessment.9?

PR 10, para. 10 alo requires that Clients adopt specific measures to promote the effective
participation of women in stakeholder engagement activities be they different and/or separate

forms of engagement® -- where they may be differentially or disproportionally affex by the

project due to a disadvantaged or vulnerable status. PR 10 para. 12 additionally requires tB&Ps

shoul d d dowvwonsuhation Will be carried out with different groups in the community,

identifying what measures will be implemented to reove barriers from participation;, i ncl udi ng
barriers based on gender considerations?®

o1 EBRD’ s Envi r o mhtaidanhc Notedan tdydr&ower Projects, p. 10.
92 2014 ESP, para. 10.
93 2014 ESP, PRL, para. 8.

94 References to the ESP Guidance are used in this Report as a way of clarifying the scope of the obligations under

the 2014 ESP (as identified by the EBR and not to define any new obligations for the Bank.
95 EBRD' s Environment al and Soci al Gui dance Note for Hydrop
96 EBRD’' s Environment al and Soci al Guidance Note for Hydrop

97 EBRD’' s Envi r on me naneelNotafor tHydi®power Rrdject$s p. B.d

98 Footnote 8toparal 1 of the 2014 ESP provi des t lanerabfegroupstrdiee pur pos
to people who, by virtue of gender identity, sexual orientation, religion, ethnicity, indigenous s&tage, disability,
economic disadvantage or social status may be more adversely affected by project impacts than others and who
may be limited in their ability to claim or take advantage qfroject benefits. ”

99 2014 ESP, PR 10 para. 10.
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4.2.3. Compliance Assessmenand Findings
The Compliance Review ToR includes the foll owin
with PR 1:

1 DidBank Managementensure that the Client undertook adequate environmental and social
assessment d the Nenskra HPP, commensurate with and proportional to the potential
Projectimpacts, including:

o cumulative Project impacts and issues specified in PRpara. 7 (basis and general
requirements of theenvironmental and social impact assessmengt

proportionality of the environmental and social assessmerfPR 1, para. 8);
assessment of additional facilities and cumulative impacté’R 1para.9);
requirements for Category A projectéPR1 para. 10);

environmental and social management system@R 1para. 15); and

additional requirements onthe assessment of cumulative impacts as found in PR 3
para. 19 (cumulative impacts on water abstractiohand PR 6para. 8 [cumulative
impacts on bidiversity).

O O0Oo0o0o

1 DidBank Managementensurethat there was an assessment of the environmental impacts
of associated facilities in line with:

0 Annex 2 of the2014 ESP Category A pojects);

0 PR lpara.7 (basis and general requirements of thenvironmental and ®cial impact
assessmen); and

0 PR lpara.9 (assessment of additional facilities and cumulative impac)s

1 Did Bank Managementsatisfy its obligations to ensure that Project alternatives were
sufficiently assessed in theenvironmental and social impact asessment in line with PR 1
para. 10?

1 Did Bank Managementsatisfy its obligations to ensure that a gender impact assessment
was conducted as part of the environmental and social assessment on the Nenskra HP
line with PR 1para. 8 (proportionality ofthe environmental and social assessmentand
paras.17-20 (ESMB?

The compliance assessment wil/ | oenkironmdntaltaide Bank
social impact assessmentapproach, as it relates tocumulative impacts; associated facilities;
Project alternatives; and gender issues. The Compliance Review evaluates whetheBiduak:

1 identified gaps and corrective actions to be undertaken by the Client to fulfil PR
requirements; and

1 employed ongoing, meaningful review and monitoring of thenplementation of those
corrective actions by the conclusion of theenvironmental and social due diligence
process.

4.2.3.1. Cumulative Impacts

The CIC and LTA each identified the need to assess cumulative impacts of the Project through the
Supplementary E&S Studs, both to ensure Project alignment with the 2014 ESP and to respond
to concerns raised during the 2015 ESlA&onsultations community members raised concerns
regarding the cumulative impacts ofmultiple projects ondam safety, flooding and landslide risk

in the region. The Lenders required the Clietd prepare aClAas Volume 10 ofthe Supplementary
Package.

The Supplementary E&S Studi es s tidentié ervilorntental he ov e

and social impacts and risks associated with #1 Nenskra Project that, in the context of existing,
planned, and reasonable predictable developments, may generate cumulative impacts that could
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jeopardize the overall londerm environmental, social and economic sustainability of the Project
and the Engur watershed:'100 The Supplementary E&S Studies further note:

In order to identify other existing, planned and reasonably predictable developments in the Enguri

The existing, planned, and reasonabl[y] predictable developments, that could generate
cumulative impacts with the Nenskra Project and which are addressed in this report comprise
the following:

i the Khudoni HPP, which is situated downstream from the Nenskra at the confluence of
the Nenskra and Enguri Rivers;
ii. the existing Enguri reservoir;
iii. the various small rurof-river hydropower schemes that are planned in the Enguri
watershed; and
iv.  the Nenskra tansmission linethat will evacuate the power generated by the Project
(and which is an associated facilify

Also taken into consideration are the exterdaactivities — forestry, mining,tourism, and
environmental stressors- including climate change ad natural hazardsot

watershed, the Client consulted with the Georgian Ministry of Enetgfy.

Their identification of forestry, tourism, mining and quarryirggtivities, howeverwas derived from

a 2015 feasibility study completed for a protected area in Racha, Lechkhumi and Svaneti, prepared

by Kreditanstalt fir Wiederaufbau, an organisation focused on climate finance activitiés While
the CIA stakehaler engagement activities referto meetings with the Ministry of Energy and the
directors of regional hydropower projects to discuss potential cumulative impadtse CIA does not
provide any other source or evidence that the Client consulted the relevant pullighorities or the
lease holders to verify the information in the Kreditanstalt fir Wiederaufbau reppoot to identify
and discuss reasonably predictable developmentsf reasonably predictable extractive or natural
resource projectsto4

While the approat to identify the HPP developments is adequate, as it looked to confirm the
available public information with the relevant authorities, the same cannot be said of the other
natural resource development activities, where there is no evidence that the Clisntight to verify
and update publicly available information. The activities in questior- mining, quarrying, and
forestry - are not lowimpact activities. These activities can fundamentally impact water supply,
create geological risks, restrict access toahd resources andcause impacts resulting from
increasing airborne dust, noise pollution and other disturbances. Moreover, the introduction of

multiple construction workforces to the Project area, could have high magnitude social impacts,

given the size ofthe existing local population. Given the heavy footprint of mining and quarrying
activities, the CIAshould have taken a more comprehensive approach twolentify what was
‘reasonably foreseeabléin terms of such activities.

In addition, climate changewasidentifiedas an “environment al stressor
cumul ative i mpacts. As the Project’'s climate ch:
CIA preparatiortos it is not clear how the assessment of cumulative impacts coutthve adequately

reflect the potentiale f f ect s of ¢ | i ma tCA iscetolvinggaad. ther® is moesinglet hat “
100 SupplementaryE&S Studies,V o | . 10 “Cumul ati Yeplmpact Assessment

101 Supplementary E&S Studies/ o | . 10 “Cumul ati Yeplmpact Assessment

102 Supplementary E&S Studies/ o | . 10 “Cumul ati vfei.l mpact Assessment

103 Supplementary E&S Studiesy o | . rhulativé I@pact Assessmen p. 22.

104
105

Supplementary E&S Studies/ol. 7 “Stakeholder Engagement Plah, 1.

Supplementary E&S Studies, Vol. 5 on “Hydr odGingate and

Change Risk Assessment in alignmentith best international practice has been commissioned by the Project
and is currently being undertakerf, Suppl ement aVoy5“EH& I r Dtl wdyiyesand wat er

assessment , p . 124.
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accepted state of global practice 16 GIP standards for the treatment of climate change in the

context of the CIA do not seem to be available, preventihghe anal ysi s of the Bar
under the 2014 ESP. Since climate change was one of the main concerns raised by the Preject

affected communities, this issue requires particular attention on the part @ank Management

going forward in orderto ensure that the CIA is updated once the climate risk assessment has

been completed.

Compliance Review Finding

The Compliance Review findBank Managemento be noncompliant withparas.4, 5, 6 and 36 of
the 2014 ESP with respect to PR (cumulative impact9, as Bank Managementcorrectly identified
the need for a CIA to be undertaken during the gap analydmit did not seek to ensure that the CIA
met the PR1 requirements.Bank Managementultimately approved the Project without adequate
researchinto the identification of all reasonably foreseeable extractive or forestry activities.

4.2.3.2. Associated Facilities

The Supplementary E&S Studi es d §]ffrastruetures srxdoci at e
activities which are not funded by the Lenders as part of thBroject and whose viability and

existence depend exclusively on the Project and whose goods or services are essential for
successful operation of the Project107

The Supplementary E&SStudies identify one associated facility for the Projecta 220 kV
transmission ling whichwillc onnect t he Pr oj e c tsubstatigndosaged ihnthes se t o
Nenskra \lley, intendedto evacuate the electricity produced by the Nenskra scheme and allow a

tiedn to the national gridi®8 The Georgian State Electrosystem e government electricity
company)will design, construct install, commission, own, operate and maintain this transmission

line and its connection facilities.

Following the LTA and Lenders request, th@ient confirmed that Georgian State Electrosystem
would undertake the environmental and social impact assessmenaind the land acquisition
processes for this proposed transmission line, taking due consideration of the EBRD and other
Lender s’ envi r osafegaandpadicies. i additios, liowigBank and LTA requests,
the ProjectClAincluded a highlevel assessmentof thet r a n s mi s girect and cumulagive s
impacts.109

The transmission lineis an associatedfacility that the Clientdoes not control. Thereforeensuring

that the Georgian State Electrosystemwould undertake an environmental and social impact
assessment and land acquisition process that meets the EBRDsnvironmental and social

standards constitutes reasonable efforts to collaborate witthe third partyto manage and mitigaé

the potential environmental and social risksas required by PRL para. 9. The inclusion of the
transmission linein the ClAalso constitutes an adequate approach to identifiyg potential impacts

that the transmission linecould pose to the Project, in acordance with the same provision of the

2014 ESP, and reflects the EBRD’'s efforts to ensure
addressed

108 IFC Good Practice Handbook. Cumulative Impact Assesstremd Management: Guidance for the Private Sector
in Emerging Markets, August 2013, p. 21.
107 Supplementary E&S Studie¥ ol . 2 “ Pr q"j epc.t31Definiti on

108 While Volume 2 of the Supplementary E&S Studies on Project Definition, includes a table tha summarises
the Project and the associated facilities- the temporary infrastructure as part of the associated facilities and the
access roads for construction and maintenancpejectt he sam
components’ a n c refehirg to the additional facilities, Volume 2 only mentions the grid connection and
power transmission line and Volume 3 of the Supplementary E&S Studies on én@ironmental and social impact
assessmentonly mentions the Transmission Line/ol. 2, p.82; Vol. 3, p. 5.

109 Supplementary E&S Studies Vol . 10 “Cumul at, v e -138. Agerding to A/gl.s16,dhe me n t
cumulative impacts of the Tl are expected to be in relation to forest resources, avian species, land acquisition,
employment, andpublic infrastructure. Vol. 10, pp. 1613.
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Compliance ReviewiRding

The Compliance Revieinds Bank Managementto be compliantwith paras. 4, 5,6 and 36 of the
2014 ESP with respect taPR1, para. 9 (associated facilitiey, as the Bank adequately sought to
ensure that theClientfulfilled the ESPrequirementsfor the assessment ofassociatedfacilities.

4.2.3.3. Project Aternatives

Volume 2 of the Spplementary E&S Studies (Project Definition) presents an analysis of the Project
alternatives, summarisingthe approachand rationale. The Supplementary E&S Studies note that
o[ d]Juring the earlier st aegwamenthl ard bagal aBpects jwere t
taken into consideration by the Engineering Team while selecting the dam location, type and
height,"110 and that the alternatives analysis was documented in two technical feasibility studies
conducted by an international engineering firmolume 2 further that the two technical studies in
which the alternatives analysisare documented are confidentialhowever, it indicates thatthe
2015 ESIA summarises the analysis that was conducted ina$e early stages:!!

Therefore by the timethe Supplementary E&S Studies were undertakerthe selection of the

proposedProjectsite (i.e.,in the Nenskra and Nakra valleys), the technologye(, hydropower with

reservoir storage), and initial designi.é., a rockfill dam, 125m high) were alreadymade. In its

discussion of alternatives, lte Project Descriptionvolume of the Supplementary E&S Studies
explairs that:

[tihe objective of the present chapter is not to justify, a posteriori, why the proposed Nenskra
HPP is the leasimpact alternative to achieve the power production objectives required by the
Government.There are other considerations such as [sic] politics preference (e.g. reducing
dependence on import of electricity and fossil fuels necessary for operation of thermal power
plants) which hae - and will - prevail. The objectives of the present alternative analysis are to:

1 describe the basis for selection of the preferred alternatives (technology, location,
design);

1 where alternatives have been selected that are subptimal from an environmetal
perspective, document jstification for their selection;and

1 provide the information that reviewers of the analysis will need if they wish to check its
conclusions or apply their own methods to compare alternativé:

These statements from the Supplem&ary E&S Studies warrant the following observations from a
compliance perspective:

T it is not eenpronméentaleadd sdcialaspetts were taken into consideration
by the Engineering Team while selecting the dam location, type and height d ueithern g
earlier stages of Project preparation or the feasibility studie¥he revision of the2011
and the 2015 ESIAand the gap analysis conducted by the LTA confiedh that
environmental and social indicators were not captured in the original analysis of
alternatives. While the Supplementary E&S Studies have provided considerable
information on the environmental and social impacts of the Project and have influenced
some important aspects of Project desigre(g., the layout of the powerhouseand dam
orientation), potential environmental and social impactsvere not considered when
making major decisions such as the dam location, tyjme height; nor were they considered
when analysing the energy production alternatives.

1 the analysis of alternatives presentedni the Supplementary E&S Studies justifies sub
optimal alternativesonlythrough an evaluation oenvironmentalconsiderations omitting
social considerations as required under the 2014 ESP Social impactsrepresent a

110 Supplementary E&S Studie¥ ol . 2 “ Proj.&ct Definition”, p
111 Supplementary E&S Studie¥ ol . 2 “Project Definition”, p. 7.
112 Supplementary E&S Studie¥ ol . 2 “Project Definition” p 7.
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fundamental component of theenvironmenrtal and social impact assessmentand should
have informed the selection of alternativesas well

Finally, dven the PR1, para. 10 requirement around‘technical and financial feasibility, it is also
of note that the IFC and the World Bank have both plibhed cost analysis reports with differing
conclusionsin that regard

The Government of Georgia engagelde IFC as a transaction advisor for the Nenskra Projedhe
IFC commissioned an international consultant to perform a cdseénefit analysis of theProject,
which waspublished in 2017 and concluded:

Our analysis shows that thdProject is cost benefit justified. The negotiated tariff in th@ower
Purchase AgreemenfPPA in real terms in 2019 is US$79.75/MWh, which is US$5.48/MWh less
than estimatesof the long run marginal cost of power in Georgia in 2019 prices. The tariff is also
lower than the price Georgia pays to import power in winter months fraraighbours including
Russia. The Nenskra ®ject will also benefit Georgia by increasing net dostneam power by
1,922,000 MWh across the life of the Project because of the additional storage that the Project
will build. Georgia will also benefit because tax payments to the Government will be higher
because the Project will pay corporate income tax,ithholding tax, and land taxes to the
Government [ ..] the net effect @&I36mihonmPresent quanti fi a
Value terms. This does not include the nequantifiable benefits of increased energy
independence in a region in which audrol of energy flows has been used as a tool of geopolitical
influence 113

In 2018, the World Bank published aecondcostbenefit analysisreport,the® As sessment of F
Costs and Tariff Impacts of Power Purchase Agreemehiguestioning the benefits & the Nenskra

Project from a financial perspective. The report states that the Nenskra HPRexpécted to create

financial costs given that it would create unnecessary surplus energy into the power syste It

al so not es t finarcial fedakility Ritl alsp leetutthersmpacted by theexchange rate

of the Georgian hari (GEL) to the US DolldtJSD)

The estimated fiscal cost and tariff impact from theFPA$ is sensitive to the exchange rate of
the GELto the USDbecause the PPA tariffs arset in US cents. Therefore, depciation of the
GEL against USvould impact the fiscal cost from PPAs. The analysis includes stress tests to
evaluate the impacts under various assumptions for degciation of the GEL against USThose
scenarios were agred with the Ministry of Finance. The annual fiscal cost may increase from GEL
350 million in 2023 to more than GEL500 million by 2026, depending on the deprecation
scenario for GEI115

No additional informationwas identified considering these opposing ews or explaining the
rationale for relying on the IFC rather than the World Bank assessmentith respect tothe
justification ofthePr oj ect ' s financial feasibility

Compliance ReviewiRding

The Compliance Review findBank Managementto be noncompliant with paras.4, 5, 6 and 36 of
the 2014 ESP with respect to PR (Project alternatives)as the 2015 ESIA and the Supplementary
E&S Studiesdid not provide an analysis of alternatives with due consideration to environmental
and social impats as requred by PR 1 paralO.

113 “EconomicCosBenef i t Analysis of Nenskra Hydropower Project: Sur
July 2017, p. 1, available ahttps://bankwatch.org/wp -content/uploads/2017/12/Nenskra -costbenefitanalysis
Jul2017.pdf

114 “Assessment of Fiscal Costs and Talbyithé Worldl BapkaFelrumry of Power

2018, p. 79, 12, available athttp://greenalt.org/wp -
content/uploads/2018/09/Assessment_of HPP_Cost_2018.pdf

115 Assessment of Fiscal Costs and Ta byithfeWorld BapkaFelbrsry 2018, Power P
p. 9, 12, available athttp://greenalt.org/wp -content/uploads/2018/09/Assessment_of HPP_Cost_2018.pdf
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However,he question for the Compliance Review
resporsibility under the 2014 ESP--- is complex. When the Client entered the Project its
development and key characteristics (location, typand height) had already been determined
during prior feasibility analysis.Under these circumstances, te Pr oj ect ' s abi
obligations under thisPR seems to be dependent on third party activities.

The 2014 ESP provides in para39 that inth e s e e V{t]eenEBRD, seeks to ensure that the
projects it finances achieve outcomes consistent with the PRs even if the outcomes are dependent
upon the performance of third parties. In addition,para.3 9 p r o v i [@]lees thd tiird party*
risk is high and theClienthas control or influence over the actions and behaviour of the third party,
the EBRD will require theClientto collaborate with the third party to achieve outcomes consistent
with the PRS’

Given that the Government is an equity invest in the Clientthrough the participation held by the
JSC Partnership Fund, the question arises as to the level of collaboration that@iientcould have
established with the Government to address the alternatives assessmert.r om t h e
compliance perspective, the question is then whetheBank Managementrequired the Clientto

attempt such collaboration asper para. 39 of the 2014 ESP. There is no evidence thaBank

Managementmade sucha request, nor is there evidence that any other actiowas expected from

the Clientto ensure compliance with tie requirements of PR 1 paralO.

This is of particular concern in this case, given local opposition to the Project atiffering views
from two reputable IFIs(i.e., the IFCand the World Bank)with resped to the benefits andfinancial
justifications of the Project. This scrutiny would suggest the need fadditional duediligence from
Bank Managementwhen consideringwaiving any requirements around alternatives analyses. The
Compliance Review concludes #t Bank Managementdid notcomply with its commitmentgo seek

to ensure theClient s ¢ o mp | i alpircascondande withddms.4, 5, 6 and 36 of the 2014
ESP.

4.2.34. Gender Asessment

The socieeconomic baseline prepared for the 2015 ESIA included gaer-disaggregated data on
socioeconomic conditiors and population composition, which was reinforced by the
Supplementary E&S StudiesGender issues vere considered as part of the soci@conomic impact
assessment by recognisingwomeh e d h o u s e tutmérabls graug’116 dhe Supplementary
E&S Studiesalso identified genderspecific opportunities with respect to employment and
participation in the Community Investment Program Advisory Committeéddditionally, Bank
Management developed a Technical Coopaion initiative to support the Project and improve equal
opportunities througha Gender Action PlariThegapanalysisconducted prior to the Supplementary
E&S Studiedid not identify concerns with these proposed approaches to gender issues.

The Compliarce Review analysisidentifies the following concerns in the identification and
mitigation of genderrelated Project risks and impacts, whicldo notmeet the para. 10 of the2014
ESPrequirements:

i) Impact Assessmentand Mitigatiort the analysis of potentih genderbased socio
economic impacts is too narrow, as it considers gender vulnerabilibainly in relation
to womentheaded householdsWhile the analysis als@onsiders gender vulnerabilities
with regard to employment andhe registration of customary lads, this narrow focus
does not fulfilthe 2014 ESP requirementsThe result is that other relevant gender

116 Footnote 8 to para. 11 of the 2014 ESP provides that for the purposes of the 201 E Sumerédble groups refer
to people who, by virtue of gender identity, sexual orientation, religion, ethnicity, indigenous status, age, disability,
economic disadvantage or social status may be more adversely affected by project impacts than otherd aho
may be limited in their ability to claim or take advantage gfroject benefits. ”
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related vulnerabilitiesand sociceconomic impacts(i.e., those not based on being the
head of a householdor related to employment or customary pragty) are excluded

In particular, there is insufficient assessmentof, or mitigation identified, in relation to
potential genderspecific impacts of the influx of (predominantly male) workersThe
Supplementary E&S Studies indicate:

Projectinduced irrmigration is unlikely to occur during construction, but any such-in
migration could induce risks of antsocial behaviour, pressure on social services,
increase in sexually transmitted diseases, local inflation. These risks are still relevant
for the workfrce that will be brought from other regions of Georgia to work on the

Project117

While some risks were identified in connection witlvorkerinflux and some mitigation
measures were proposed, they lackedxplicit consideration of gender dynamicsk-or

d e nt ianti-socaltbehaviour’ o fd oreiss knsoto fi de nt
harassment or sexual violencewhich requires mitigation measures such asthe
training of police and local health staff to adequately manage such issugmrticularly

in areas where women do not hold equivalent societal positions to mdhalso requires
confirmation ofappropriateprocedures for reporting and responding to araflegations

of abuse, which carry a heavy social stigma for those who come forward. There is also
no mention of risksrelated to human trafficking and forced prostitution, which are
known phenomena with the arrival of important numbers of male workers who have
disposable income and are living away from home for extended periods of time
particularly gventhat Georgiais identified as a source, transit, and destination country
for women and gils subjected to sex trafficking18

examfd e, t he

Mitigation measures established through theenvironmental and social impact
assessmentand the ESMP include housing workers n camps; adopting a code of
conduct (applying to contractors, supplie and visitors to the Project)and offering
awareness raising campaigns and health screening. In addition, thengineering,
procurement and construction EPQ contractor is to prepare and implement a

117

118

Supplementary E&S Studie¥ o |

TetNoncal

Summary,” p. 21 and Vol . 3

xixii. With respect to the influx of Project workers, tH&lA estimates that 1,100 workers will be employed during
the construction phase, in an area with a local population of only 1,448. The project targets recruitment rates as

follows (Vol. 3, p. xi, xii):

1 100% unskilled workers from the Nenskra and Nakra ilays {.e., from local, Projecaffected

communities),

T 50% semiskilled workers from Mestia Municipality;

1  75% total workers within Georgia; and

1 The Project will aim at minimum 80% of all recruited workers (including skilled, semiskilled and unskilled)
are Georgian citizen (approximately 225% of foreign workers)

However, given that only 54.1% of the population is of working age (19 to 60) and given the ge#mdesed roles
within these communities, these local employment targets are likely to prove dificto reach and the influx of
workers can be larger than estimated in the SIA.

Theriskofsex r af fi cki ng

particularly vulnerable to trafficking

and prostitution has beenAsiepgodedt i f i ed
over the past five years, Georgia is a source, transénd destination country for women and girls subjected to

sex trafficking and men, women, and children subjected to forced labor . . . The majority of identified trafficking

victims are young, foreign women seeking employment. Women and girls from Geomyi@a subjected to sex

trafficking within the country, in Turkey, and, to a lesser extent, in China and the United Arab Emirates. Georgia

is also a transit country for women from Kyrgyzstan, Tajikistan, and Uzbekistan exploited in Turkey. Women from
Azerbajan and Central Asia are subjected to forced prostitution in the tourist areas of the Adjara region and

larger cities like Thilisi and Batumi in saunas, brothels, bars, strip clubs, casinos, and hotels . . . No information

was available about the presencef human trafficking in the separatist regions of Abkhazia and South Ossetia;

however, the government and NGOs consider internally displaced persons from these occupied territories

“United

St at e s,2& Tpadfickingnie Petsons Repo&t at e

Georgia, 28 June 2018available at: https://www.state.gov/wp-content/uploads/2019/01/282798.pdf
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Community Safety Plathat will include health awareness campaigns for settlements
close to camps and its associated faciliiesHowever, he proposed mitigation
measures are primarilyfocused on workers andlo not evidence theconsiderationand
inclusion ofgender dynamics119

Finally, the Compliance Review notes that while the efforts to enhance the economic
benefits of the Project for women are commendahleneetingthe expectations laidout

in para. 10 of the 2014 ESP, they do not replacehe need to adequately identify
potential genderbased impacts and develop effective mitigation measures.

Stakeholder Engagement Approachwhile the Public Consultation Report and Volume
7 of the Supplementary E&S Studiesachrefer to concerns expressetty women during
the stakeholder engagement program, this doesot equate to identifying gender
specific impacts. The identification of gendespecific impacts is not evidentwhich is
typical in the absence of specific consultation activitieshat offer a safe space for
women to share gendespecific concerns.While the Public Consultation Reporand
Volume 7do refer to focus groups withwomen beingconducted neither document
provided any data orthe discussionsthat were conducted;whether they were ledby
female or maleCommunity Liaison Officersor whetherparticipation was designed in a
manner to ensure meaningful exchangewhere the participants felt free to express
genderspecific concerns. This is particularly important in a context where the raie
women is subordinated to men and where women are considered vulnerabe.

Complance Review hding

The Compliance Review findBank Managementto be non-compliant with paras 4, 5, 6 and 36 of
the 2014 ESPin relation toPR1 (gender issueg, as Bank Managementdid not seek to ensure that
the Client

1

fulfilled the 2014 ESP requirements on gender, neglecting toidentify material
shortcomings n the Project approach to gender issuethrough the environmental and
social due diligence processand

undertook meaningful, gender inclusiveengagement during stakeholder consultation, as
required by PR 10 parasl0 and 12.

119

120

The ADB CRP Report also considers ttilae mitigation measures proposed to address the influx of male workers

are designed to “protect the workers, not the | ocal pop!
As stated in Supplementary E&StudiesV o | . 3 “Soci al I"[tinp @onen's fole mmehe focake nt 7
community is important, though subordinate to the men'$See Vol. 3, p. v. Additionally, the Client counted women

headed households as vulnerable, which is apparently based on the idea that women in the society are generally
disadvantaged in terms of power relationships to men and the property follows the patriarchal line and that only

in some special circumstances can an inheritance pass to a woman. Moreover, a recent report by UN Women also

shows thatdomestic violence and nomartner physical and sexual violence are prevalent in Georgia and that

there is a“high degree of tolerance and acceptance towards the use of physical violence against women in
relationships, and they also shar e IiUN®qgmenOrebinsevenvi ews or
women in Georgia experiences domestic violence, new national study finds Md&ch 2018, available at
https://georgia.unwomen.org/en/news/stories/2018/03/one _-in-sevenwomenin-georgiaexperiences
domesticviolencenew-national-study-finds
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4.3. PR 5: Land Acquisition, Involuntary Resettlement and Economic Displacement
43.1. Par t bsiéiens P
The ComplainantdPosition

The Complant invokes PR5 paras. 1 and 3 to allege that the Projecinfringes onthe customary
land rights of the Svans It asserts thatthe LALRPdoes not adequately remediate economic
displacementcaused byloss ofassets, resources, income and livelihoods.

The Complairants consider that localcommunities have not been adequately compensatedhe
Complainants relay that they believihe issues withPR5 adherencestem largely from theClient s
failure to consult meaningfully with Projeetffected people(as requred by PR 5para. 12).

The Baesgorss R

Bank Managementassertsthat PR 5 has been met in fullas the LALRP was drafted and disclosed
after extensive consultation withProjectaffected people. Bank Management notes that the LALRP
will compensatefor loss of land at full replacement costeven fornonHegalisable lards used by
affected people, despite the lack of formaprivate ownershipby affected community members
Finally, Bank Managemenindicates that the LALRP is an evolving process and stakaters will
continue to be consulted widelyhroughout the Project life cycle

TheClientb sespense

The Clientassertsthat a Livelihood Restoration Programme has been proposadd that Project

affected people will be consulted extensively on the Pra@gnme. They highlightt he Pr oj ect’
commitment to pay forthe loss of residential and arable land at full replacement costegardless

of land registration. For the permanent loss of pasture areas, th€lient also reiterates its

commitment to pay forland&a f ul | repl acement c mostofthisaldndi® ough i
[formally] state land. "

4.3.2. Policy Obligations: Bquirements under PF5

PR 5 provides comprehensive requirements f@lients with respect to land acquisition, involuntary
resettlement and economic displacement.Those relevant to theCompliance ReviewToR are
summarised below:

1 Physical andEconomic Displacementpara. 6 outlines commitmentsto addressthe loss
of physical assets or natural resources resulting fronphysical and economic
displacement(i.e., be it full, partial, permanent or temporajas a result of theProject.

1 Consultation:para. 12 describes the necessity for earlinformed participationof affected
people in the decisioAamaking processes related to resettlement

1 SocioeconomicAssessmentand Census Paras.14 to 17 cover the detailedcensus and
socioeconomic assessment that must be completed to log losses incurreilie to the
Project. Clients must carry out a socieeconomic baseline assessmenfor people affected
by the Project that:

0 identifies impacts related to land acquisition andestrictions on land use within

thepr oj ect ' s s,andthaneeds andhrighdsyot affected people; and
0 develops adequate measures to minimise and mitigate resettlement impacts.
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Para.15 requiresCliens t o carry out @entfyeperaonslwhawilde ns us

displaced by the project; (i) determine who will be eligible for compensation and
assistance [with cut-off dates identified as per para. 16]; and (iii) take inventoy of
affected land and property’ The census must also addressthe needs of seasonal
resource users who may not be present in thgroject areaat the time of the census.

Compensation for loses: para. 17 provides that displaced personsshould be offeed
compensation fortheir loss of assets at full replacement coséind other assistance with
the intention:

...to restore, and potentially improve, their standards of living and/or livelihoods of displaced
persons to predisplacement levels The measurescan be based on land, resources, wages
and/or business activities. Standards for compensation will be transparent and consistent
within the project.. Where | i v-basedloonwhatelandis
collectively owned, theClientwill offer, where feasible, lanebased compensation, taking into
account seasonal and agricultural timing requirements. THelientwill provide opportunities
to displaced persons and communities to derive appropriate development benefits from the
project.12l

Para. 37 also requires compensation for economic displacementesulting from

1

di spl

expropriation, negotiati on a@ausesttemporaryerst r i ct

permanent loss of income or livelihooé regardless of whether the affected people
are physicdly displaced”122 |t states that the Clientwill:

provide assistance that wild.l of fset any | oss

[such as commonly held pasture lands]. This could take the form of initiatives that
enhance the productivity of the reraining resources to which the community has
access, inkind or cash compensation for loss of access or provision of access to
alternative sources of the lost resourcé?3

Resettlement and/or Livelihood Restoration FrameworkPR 5 para. 22 requires the

development of a Resettlement and/or Livelihood Restoration Framework providing the
basis for a LALRR in cases where the magnitude of land acquisition or land use
restrictions is unknown given a project

Para. 36 further emphasises that sich compensation should be undertaken in a
transparent, consistent and equitable manner.

4.3.3. Compliance Assessment

S

o f

de

The Compliance Reviewf o R i ncl uded the foll owing questions
PR5:

f

Did the EBRDsatisfy its obligationto ensure that the Clientis properly applying PR Saras.

6 [physical and economic displacemeit 10 [encouraging negotiated settlements 12
[involvement of affected people to foster informed decision making] and 13 [additional
protections for disadvantaged ovulnerable people], with regards to early and continuous
consultations with affected men and womenas well as disadvantaged or vulnerable
groups?

Did the EBRD satisfy its obligation to ensure that th€lient carried out a socieeconomic
baseline assessnent for people affected by the Project in line with PR paras. 14 [socio-
economic baseline assessment withithep r oj ect ' s s16 fdétaldd cansundf e x t ]
impacts, including seasonal users or owners], 16 [established coff dates] and 17
[compensation for losses], including impacts related to land acquisition and restrictions on

121
122
123

2014 ESP, PR 5, para. 17.
2014 ESP, PR 5, para37.
2014 ESP, PR 5, para. 37.
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pasture land use by the local populatianin line with PR 5para. 37 [compensation for
economic displacement irrespective of physical displacement]? Were the impacts on
pasture areas mitigated and minimized?

1 Did EBRD satisfy its obligatioto ensure that theClientcarried out an adequate Livelihood
Restoration Framework, in line with PR paras. 22 [livelihood restoration framework], 36
[provision of compensation for ecoomic displacement ina transparent, consistent and
equitable manner], 37 [compensation for economic displacement irrespective of physical
displacement], 38 [public disclosure othe LALRP] and 39 [regardingndigenous Peoplek
and a Livelihood RestorationPlan in line with PR 5para. 22 [livelihood restoration
framework], to include the nature or magnitude of the land acquisition or restrictions on land
use, considering the customary land rights of Svans?

4.3.3.1. Contextual Background to the Assessment BR5 Compliance
In order to frame the compliance assessment, this section provides an overview of:

1 the existing land and resource use activities in the Project area;
9 the existing land tenure challenges in the Project area; and
1 the existing LALRP.

Overviewof Land and Resource Use by Projeaffected Communities

Agriculture, animal husbandry andogging?4 are recognised economic activities of the local
populace. These land and resourcese activities are largely practiced for home consumptiomith
approximately 7% of households deperidg exclusively on subsistence farming. Pasture areas are
rotated: first, in the spring, hay is grown in high mountain pastures and animals are kept in fields
close to the villages. Then in the summer, livestock are sent teetinountain pastures to allow hay
to grow near the villageswhere it is subsequentiycollected and stored for the winterSummer
highland pastures are shared betweeneighboursand families from one or several communities
who join togetherto organisethese rotations.125

TheSupplementary E&S Studies identify thamong the Projeca f f e ¢ t eljd48aresidemts. s

1 80-86% offamilies own cows;
1 80% of families keep hay fields to produce animal fodder for the winter montted
1 64% of householdause summerpastures to raise over 1,250 animals!26

The land and resource use data above underscores the importance of communal pasture lands for
families’ abil ity t ohigfilightsthe dodiak and eulturakimportadces of al s o
communal pasture practtes, integral tothe way oflife in the Nenskra and Nakra valleys

TheProject has identified the proportion of land use affected by land take Figure 2as follows:

124 The Government of Georgia has issued a ban on logging in the Project area, but it remains practiced by some
members of Projectaffected communities.
125 Supplementary E&SStudiesVo | .SoZ,i a‘l |l mpact Assessmé&/nt” Nov 2017 pp.
2017 pp.

2
126 Supplementary E& StudiesVo |l .So%,i a‘l |l mpact Assesdment” Nov 3
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Figure2: Proportion of Land Use Affected by Land Take

Village Type of land use Total area Proportion of the type of  Proportion of the type of
(valley) (ha)= land included in the land land included in the
take area (permanent permanent land take
and temporary) area
Chuberi Residential and built- 420 — -—
(Nenskra up areas
valley) Arable land 490 5.2% 0.75%
(cultivated or not)
Pasture area 695 2% 0.8%
Maki Residential and built- 104 — —
(Nakra valley)  up areas
Arable land 120 — —
(cultivated or not)
Pasture area 549 1.1% 0.16%

@ Estimates based on interpretation of aerial photographs (dated 2010).

Interms of econanic stability,150 households (42%)n the Nenskra and Nakra valleys are deemed

t o be *° yii 80rofemhiehluge summer pastures. At the state leve22% of Project-affected
householdsreceive a poverty allowanceand are registered asbeing under the mational poverty
line.128 This data points to the vulnerability of those communal pasture users who will lose access
as a result of the Projectexperienceeconomic losses and apply under the 2014 ESP for livelihood
restoration.

TheSupplementary E&SStudies identify that 89 households will be impacted by the loss of arable,
forest or pasture lands required for thevarious Project components defined by the date of the
baseline study.

Overview of Land Tenure

Volume 3 of the Supplementary E&S Studiedescribes complexland tenure in the Project study
area:
[L]egal and formalized land tenure was introduced in 2008 and coexists and sometimes overlaps
with customary land tenure, which is well recognized by the local communities. However, there
have been repots of difficulties for people wishing to register traditionally owned land. This is a
factor that has needed to be taken [sic] account in the land acquisition and livelihood restoration
planning 12¢

Volume 9 on the LALRP further indicates that:

Almost allthe land in both valleys is officially State Land, and all the land is categorized as
Agricultural Land. Outside of the settlements, the land is almost everywhere registered as Forest
Fund Land. The registering of land is a complex process, as ownershis o be proven often
without existing documentsic]. Some people succeeded to [sic] officially register [sic] some
residential land plots as their private land, but this is still categorized as Agricultural Land. In
these cases, the land is registered uter the name of the current owner.

Customary land tenure is well recognized informally between the villagers. Within the settlements,
individual land plotsare well demarcated, and almost always fenced. Outside the settlements, in
the forested areas, cusbmary ownership is also most of the time well defined. Specific areas are

”

127 Supplementary E&SStudiesVo | .SoZ,i a‘l Il mpact Assessment Nov 2017
128 Supplementary E&SStudiesVo | .SoZ,i a‘l |l mpact Assessment” Nov 2017
129 Supplementary E&SStudiesvd . Sd.,ci ‘al Il mpact Assessment” Nov 2017
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owned by groups of families sharing the same ancestry and customary right of use of these areas
are inherited130

This wistomaryownership andright of useis not recognsed by the Gergian legal systemHowever,

as referred to abovethe Studies identify that residents of the Mestia municipality who have sought

to register their traditionallyowned land plots (which cover approximately 80% of the district) have
encountered difficulties, as the two grounds for land registrationthat exist under Georgian
“cLawfofrmposesse¢de

legislation--* ar bi trary occupationtdoandt
possessi orahongSyamatioommunitiests!

Scope ofthe LALRP
The2017 LALRRcovers the definedProjectfacilities at the time of publication namely:

the dam and reservoir area;

the powerhouse area;

the Nakra diversion weir area;

the operator’s village; and
the Nenskra access road upgrading works.

= =4 —a —a A

Project componentaunknownat t he dat e of t htleatwill AdveRdbe stequateth | | c at i
into a future iteration of the LALRP includ:

the upgrading of the Nakra road;

the spoil disposal areas at the powerhouse;

the construction of the 35 kV electric service line betweethe powerhouse and the dam
site; and

the 110 kV power supply line from the future substation to the Powerhou&g.

= E N ]

While he LALRRdentifies that no physical displacement will be necessanjivelihood restoration
measures are applicable

4.3.3.2. Analysisofte Bank’s Conduct

The Project gap analysiglentified that the land acquisition processvas a key area wherematerial
action was requiredin order tofulfil the 2014 ESP. The economic displacemenimpacts expected
to result from the loss pasture and forest access had not yet beenidentified or quantified, and
therefore, it was confirmed that an LALRPwas neededto address impacts toagriculture, animal
husbandry and logging activities

The Lenders requested extensive revisions during the development of th&lLRPto align it with
their policies. The Compliance Review finds th&ank Management made numerous efforts in this
respect and generated several material improvements during tlose years of work. However, the
Compliance Review finds thathe PR 5 requirements ultimately were not met due tothe
establishment of an arbitrary threshold for livelihood restoration.

As presented belowBank Managementdid not reject the establishment of an arbitrary threshold,
below which livelihood restoratiorwas not to be provided to Projeciaffected people, despite this
beinginconsistentwith the spirit andthe letter of PR 5 requiringClients to‘restore, and potentially
improve, their standards of living and/or livelihoods of displaced persons to pdésplacement

130 Supplementary E&SStudiesVol. 9, LALRPANov 2017 p. 17.
131 Supplementary E&SStudiesVo |l .SoZ,i a‘l |l mpact Assessment” Nov 2017 p. 21
168 In addition, an LALRP for the 220 kV transmission line, idéie¢d as an additional facility, linking the

powerhouse switchyard to the future new substation located in the Nenskra valley, will be prepared and

implemented by Georgian State Electrosystem (GSE).
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levels.”133 While LALRP clearly lays out the process through which land owners and land users can
claim loss of land and seek compensatiorfor those lands it also identifies that those who
experiencelosses of less than 10% of their productive assets will bedmed ineligible for livelihood
restoration measures.This is doneby establishingthree categories of loss:

1 low/not significant (up to 10%);
1  medium/significant (between 10-20 %); and
1 high/severe (20%o0r more).

While this categorisation itselfis not problematic e x cl udi ng those in the
livelihood restoration measuress inconsistert with the requirementto restore the standads of
living or livelihoodsunder PRS5.

For both legalisable and no#ocalisable land claims, theLALRPidentifies: “For significantly and
severelyaffected households, the Mmorandumof Understandingwill also indicate the Livelihood

Restoration Measurespackage proposed by the Proje¢t34 The LALRP Wkplan (Figure3) also

reflects that Livelihood Restordt o n Measur es are contempl ated fo
“sever el yProjectaffpcted ge@pleiss

133 2014 ESP, PR5, paral?.
134 Supplementary E&SStudiesVol. 9,LALRP Nov 2017 p. 88.
135 SeeWorkplan Figure 17 LALRP November 2017, p. 103.
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Figure3: LALRP Workplar Implementation of Livelihood Restoration

5 Implementation of Livelihood Restoration
5.1 Transitionnal supply of fodder
5.2 Activities for significantly affected households:
.21 Preferential hiring and skills training
5.2.1.1 Establish list of candidates of LALRP-affected households available for job
5.2.1.2 Coordination with EPC Contractor
5.2.1.3 Skills training and Assistance for management of received financial compensation

5.2.1.3.1 Meeds assessment

5.2.1.3.2 ldentification of training suppliers
5.2.1.3.3 Workplan, budget and procurement
5.2.1.3.4 Execution of traini ng sessions

£.2.2 Support to develop existing economic activities
5.2.2.1 Mobilization of Livelihood Restoration Specialists
5.2.2.2 Individual strategies
5.2.2.3 Workplan, budget and procurement
5.2.2.4 Implementation of support to economic activities development
£.2.3 Assistance for legalization of land
£.2.4 Improvement of existing tracks to non-affected pasture areas (dam site)
&.2.5 Restoration of pasture lost on temporary facilities
£.2.6 Cattle track by-passing the reservair
£.3 Activities for severely affected households:
£.3.1 Feasibility studies at household level for livelihood restoration activities
5.3.1.1 Mobilization of Livelihood Restoration Specialists
5.3.1.2 Individual strategies with each affected househald
5.3.1.3 Logical Framework
5.3.1.4 Business Plan
£.3.2 Implementation of the livelihood restoration activities
5.3.2.1 Purchase of material
5.3.2.2 Initial Setting-up
5.3.2.3 Technical assistance

|6 Monitoring and reporting
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Figure4 of the LALRP Workplareflects that the creation of this threshold exclude 60 of the 89
impacted households (67%) from LALRP Livelihood Restoration measu#gés.

Figure4: LALRP Workplan Distribution of Impact by Significance and Project Component

Area/ facility Number of Low impact / not | Medium / significant | High / Severe
households affected significant

Nenskra dam and reservoir 25 --- 16° 94
Powerhouse site 5 1 - 4
Operators village 1 1 — -
Nenskra road 352 320 — —
Makra weir and transfer 27 27 — _
tunnel intake channel

Total 89 60 16 13

® Includes 4 households also affected by other project components.

® Includes one househaold also affected by Nakra weir.

“Includes 1 householdsalso affected (not significantly) by the Nenskra road.
% Includes 2 households also affected (not significantly) by the Nenskra road.

The Bank' s 4dloskefupanlO¥% of productive assets before livelihood restoration
would be offered is concerning, particularly given the existing economic vulnerabilities within the
Projectaffected area, where a loss of >10% may be material to the wellbeing of somdnerabke
householdsand result in adverse impacts-37

This methodology is especially disadvantageous to seasonal users, who were not consulted during

the income inventory anodignificant less aefdroductivenssetss d Wha | ltea v e
Bank Managemen asked the Clientto better assess the losses to the absentee households and

to consult with absentee owners, no evidence is offered thiitis was completed the only reference

to absentee owners as Projeetffected people is in the LALRP, where th€lient identifies five

h ous e hosedssnal oebiderts who were not i nb)eThelAlRRleed ( s e e
concludes that seasonal residents facea 0% loss of productive assets, and consequently, are

ineligible for livelihood restoration measure$3s

136 Supplementary E&SStudiesVol. 9,LALRP, Table 5, p. ix.
137 Supplementary E&SStudiesVol. 9,LALRP, p. ix.
138 Supplementary E&SStudiesVol. 9,LALRP, Table 22 p.&
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Figure 5: Identification of Economic Displacement Caused by Project Components

Table 22— Economic displacement caused by widening of the Nenskra road

HH# Loss of | Land Structures | Crops Trees % of Source of Use of Vulnerable
Land Registration affected affected Lost productive income walnuts as | house 2> o 8
2 3 I (19 status (Num.) assets declared income hold o g = g
=2 02| B2 Walnut | lost during source g 2 R =
28| ce| §5 trees interviews (yes/no) 55 s 25
FE| =ZE| LE o+ =E=m
HHO3 1 1 81 unregistered no 0% NA no Permanent Low/ not
(seasonal significant
Resident)
HH12 1 1 2037 Unregistered 1 fence no 13 0% NA no no Permanent Low/ not
6 (seasonal significant
Resident)
HH20 1 1 60 Registered 1 fence no 0% NA no Permanent Low/ not
(seasonal significant
Resident)
HH33 NA NA NA 1679 Partially 1 fence No 8 0% NA no no Permanent/ Low/ not
registered 8 (seasonal Temporary significant
Resident)
HH34 NA NA NA 1542 Unregistered no 1 0% NA no no Permanent Low/ not
1 (seasonal significant
Resident)

The LALRP provides an incongruous rationale for #weclusionof livelihood restoration measures for Projeetffected people withproductive asset losses
of >10%, by arguing thattat hr eshol d i s
threshold of“ si gni f i c asoldy foi thepparposeof’ categorising projects,not for the purpose of determiniy compensation or livelihood
restoration 140 Furthermore, even if ADB allowed such an approach, this alone would not justify the application of an ADB standard ratheithles2014

ESPrequirement, as it results in norcompliance with the2014 ESP

139

140

‘As per

ADB’

generating)

s Safeguard

consi

Requirement 2

stent

as s et Supplemdntaryg E&SStutliesVVoB9, LAhRPp .
See para. 9. 6the ADB OPERATIONS MANUAL BANK POLICIES (BPinggarduntary resettlement‘A pr oj ect 8 s
of its most sensitive component in terms of involuntary resettlemeimpacts. The involuntary resettlement impacts of an ARRipported project are considered significant if 200
or more persons will experience major impacts, which are defined as (i) being physically displaced from housing, or (ijdd€0% or more of theirproductive assets (income
generating). The level of detail and comprehensiveness of the resettlement plan are commensurate with the significance optitential impacts and risks
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The Compliance Review could find no evidence that PR 5 allows the protections it enshrines to
exclude those who experience losses of >10% of productive assédn the contrarypara.5 of PR

5 clarifies that an objective of PFb is to arestore or, where possite, improve the livelihoods and
standards of living of displaced personstoprd i s p| a ¢ e mé&R5doek rovpeolide foildany
situation or acceptable threshold whereby Projeefffected people are meant to absorb losses
resulting directly romaProjet ' s devel opment .

By accepting a threshold designed in contravention to PR Bank Managementapproved an
explicit noncompliance with the 2014 ESP, one which may exacerbate existing economic and
social vulnerabilites. The Client s  seconom baselhe assessmentreflects that more than
20% of Projectaffected households are below the poverty line, and 42% of affected households
are “vul ner althe Clienf esv elni mwit teld! Sldoald poor iartdi valmenable
populationsbe required toabsorb a loss of up to 9.99% of their productive assetshis could have
material consequences in their household contexts.

Importantly, if the LALRP is accepted as, it will not only adversely impact Projeeiffected people
experiencing asset losses belovhe set 10% threshold, but it would also sehe precedent for the
approach tolivelihood restorationfor future iterations of the LALRP, when all Project components
have been defined.

4.3.4. Compliance ReviewAnding

The Compliance Review findBank Managemento be nonrcompliant withparas.4, 5, 6 and 36 of
the 2014 ESP with respect to PR (LALRP), aBank Managementdid not seek to ensure that PR
5 requirementsrelated to livelihood restoration were metand allowed an arbitrary threshold for
livelihood regoration to be established (i.e., where those incurring losses >10% would not be
eligible for restoration measures, despit€®R5 requirementsto restore livelihoods and standards
of living)

4.4. PR 8: Cultural Heritage

441. Parties’ Positions
The CompPasitonant sd

The Complaint asserts that the Project poses a threat to Svan culture acmmmunity well-being,
noting that it “may impact the Svan languagdrecognised bythe United Nations Educational,
Scientific and Cultural OrganizatiofUNESCQas an endangered language]if it undermines
cohesive values and traditions of the Svand42 The Complaint considers thd® r o j euttural s
heritage impact assessment to be inadequate.

Moreover, the Complaint cites the ADB CRReport on Eligibilityffindings, which gate that the Svan

c ul twlrbe sefiouslyt hr eat ened b yndwil beseryRserioysle impaéted by the

massive inflow of workers into the narrow valley during at least 5 years of construction perié#

The Complaintalso refers to the ADB CRHRinding that “workers coming in from other parts of

Georgia will have different values and traditions which will clash with the cohesive values and

traditions of the Svan families who have lived long in these mountain valleys a nd[ ttJlhteg | ar g
inflow of workers will fundamentally challenge the social cohesion and values of thera®

communities in the Nenskra Rrer valley 1#4

142 Complaint, para. 10.2, p. 24.
143 ADB CRP, para. 20, p.7; Complajpara. 10.5, p. 25.
144 ADB CRP, para. 50, p.19; Complaint, para. 10.6, p. 25.
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The Baesgorss R

Bank Managementassertst h at t h e enRronméntalcand social impact assessment
asses=d potential impacts to cultural heritage, and that as with all other aspects of the
assessment the i ssue ofhaxhedntravieneed by la eange faspeeialists and
advisors, all of whom have confirmed that Performance Requiremé, [has] been met in full”145

TheClien sesp@nse

The Client considers that an assessment of tangible and intangible cultural heritage has been
undertaken. TheClientalso cited the preparationofa “ Chance Fitaliesh@redomthe dur e”
all workers, guiding the management ofunknown cultural sites should they befound during
construction TheClientfurther explains that the Community Investment Program could be usgd

its Advisory Committe@grees)to develop initiatives supporting the preservation and promotion of

local intangible cultural heritage.

With respect to the influx of workers, thé&lient recognises that this represents a risk and that
control of traffic, people and workers’' Cleghavi ou
explains that the Projecwill accommodateall external workers in Projeespecific housing and will

establish an employee code of conduct that will need to be respectethe Clientindicates that it

will monitor and enforce this code of conduct, and take disciplinary action wherquired.

4.4.2. Policy Obligations: Requirementsnaer PR 8

The 2014 ESP states that the aim of PR 8 is to protect cultural heritage and gugleents in avoiding
or mitigating adverse impacts on cultural heritage in the course of their business operatics.
Para.1 of PR 8 also indicates thaClients art expected to be precautionary in their approach to
the management and sustainable use of cultural heritage "

Para.2 f ur t her u [b]dtletangible®eand intahgiblel48 Cultural heritage are importart
assets for economic and social development, and are an integral part of the continuity of cultural
identity and practices (including traditional skills, knowledge, beliefs and/or minor dialects and
languages)14® (Emphasis added)

Para.5 indicates that the Client“will, as part of its environmental and social assessment process,
identify the relevant requirements of this PR, and how they will be addressed as an integral part of
[its] overall Environmentdand Social Management Systerand/ or t hESMB.r oj ect 0 s

Duringthe environmental and social assessment process, PR 8 requires ti@tents:

1  screen the project for impacts on cultural heritagat an early stage of theenvironmental
and social impact assessmentPR 8 requires that theClient “identif[ies] if any cultural
heritage is likely to be adversely affected by the project In doing so, theClient will
consult with relevant authorities, experts, local communities and other stakeholders as
appropriate;3t50

145 Bank Management Response, p. 49.

146 2014 ESP, PR 8, para.l.

147 Physical cultural heritage refers to movable or immovable objects, sites, groups, structures as well as cultural
sacred spaces associated therewith, and natural features and landscapes that have archaeological,
paleontological, historical, architectural, religious, aesthetic or other cultural significance.

148 Intangible cultural heritage refers to practices, repsentations, expressions, knowledge and skills that
communities, groups, and in some cases, individuals recognise as part of their cultural heritage, and which are
transmitted from generation to generation.

149 2014 ESP, PR, para. 2.

150 2014 ESP, PR 8para. 8.
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1 avoid impacts on cultural heritagebased on the outcomes of the screening process, the

Clientw i Design‘the poject so as to avoid significant impacts on cultural herigge; 151
and

1 assess impacts that cannot be avoidedvhere impacts cannot be avoided, th€lientwill

“undertake studies and casultation to assess potential impacté The st udi
conducted by qualified and experienced cultural heritage specialists, either as part of the

overall environmental and social assessment process or separately2

PR 8 also requires that Clients develop appropriate measures for minimising and mitigating

adverse impactson cultural heritage:

Themitigation measures will address the results of théeld surveys, expert assessment of the
significance of the cultural heritage, national legislation anglevant international conventions,
and the result of consultations with affected communities and other relevant stakeholders
Such mitigation measures should be included in th€lient s o ¥Ereviroamental and Social
Management Systerand projectspecific ESMP, or in a specific Cultural Heritage Management
Plan that will also include an implementation timeline and a resource need estimate for each
of the mitigation measures. The&lientwill also ensure that trained and qualified personnel are
available to oversee the implementation of mitigation measures, and that any third parties,
such as contractors working on the project have the necessary skills and expertise and are
managed and monitored in accordance with PR3 (Emphasis added)

PR 8further requires that Clients consult affected conmunities and other stakeholders:

who use or have used the cultural heritage within living memory for longstanding cultural
purposes to identify cultural heritage of importance, and to incorporate into th@lient s
decisionma ki ng process the views of the affected
Consultation will also involve other relevant stakeholders such as national or local authorities
entrusted with the protection of cultural heritage, cultural heritage experts and non
governmental and civil society organisations. Impacts on cultural heritage will be appropriately
mitigated with the free prior and informed patrticipation of the affected communiti€84

4.4.3. Compliance Asessment

The Compliance ReviewWloRincuded t he f ol l owing questions
PR 8 on Cultural Heritage:

1 Did Bank Managementsatisfy its obligation to ensure that the environmental and social
assessment process identified relevant requirements of PR 8?

9 Did Bank Management satisfy its obligation to ensure that potential Project impacts on the

es

t

(0]

commu

Svan’s tangible and intangible cultural heritage

assessed and addressed as part of th€lient ESMR in line with relevant provisions of PR
8 and PR 1?

TheCompliance Reviewassesses whetherthe processBank Managemenftollowed to appraise the

Client’'s implement atwaosn souff fA R i8e nrteCiieoicorgsiswemkt st o
and

with PR 8, withrespect to potential Project impactstot he Svan’' s tangi bl e
heritage.

The gap analysisconfirmed that tangible cultural heritage sites in the Project area had been
adequately identified; that all identified sites were outsidef the immediate Project area; and that

consequently, these sites were not threatened by Project construction activities or reservoir

impoundment.National authoritieswere also consulted and indicated that the likelihood of finding

151 2014 ESP, PR 8, para. 9.
152 2014 ESP, PR 8, paral0.
153 2014 ESP, PR 8, para. 12.
154 2014 ESP, PR 8, paralb.
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tangible cultural heritagein the Project area was very unlikgl however a‘ChanceFndPr ocedur e”
had already been established in such case§€onsequentlyjt wasconcluded that no further actions
wererequired to protect cultural heritage apart from verifying that th
specifications incuded provisions for theChance Find Proceduréss

Thisanalysis while robust,focused only on tangible cultural heritage, andwas silent on potential

impacts to intangible cultural heritage.Bank Managementhighlighted the need for an intangible

cultural heritage assessment dring the preparation of the Supplementary E&S Studiggsgclusive

of potential impactsto Svan culture, belief systems and traditionsboth due to the 2014 ESP
requirements and given that questions had been raiseduring the stakeholde engagement

programr egar ding the Project’s potenti al i mpact on
and traditions.

As a result of the Bank’'s requests, the Suppl eme
cultural heritage in Volume3 (Social Impact Assessment The section indicates that th&eorgian

National Agency for Cultural Heritage Preservation of Georgial identified 174 intangible cultural

heritage elements in the Zemo Svaneti region, including the ancient Svan musicaltinsent
“Chuniri”; t he tradition of cutting onandhe woo
Khachapuri with millet:; S v &nThessackion furthar meters to the a | WO I
complex polyphony singingommon in Svaneti, which wamscribed on U N E S CRepresentative

List of Intangible Cultural Heritage of Humanity 2008. The section acknowledges that polyphony

singing dances and many rituals and ceremonies specific to Svaneti are important elements of

the Svars intangible culturalheritage.

As to the potential impactdo intangible cultural heritage, theSIAanalysis noted that:

Communal knowledge and belief systems (p.ex. oral history and rituals) are often embodied
within the tangible manifestations of a culture (p.ex. a cematy or a church), so direct impacts
to physical objects or places may also have impacts on intangible cultuvalues. As described

in the previous section on material cultural heritage, there is not any known material cultural
heritage element located infe the Project footprint except 9 private old graves that will be
displaced as part of the LALRP implementation (see Vol.9 LALRP). Therefitrés not
anticipated that any of the Project activities could have any direct impact on the local intangible
cultural heritage The Roject construction and operation in itself will not affect any local social
practices, representations, expressions, knowledge, skillsas well as the instruments, objects,
artefacts and cultural spaces associated therewith. In theame way, the Project will not affect
the transmission of these local social practices, representations, expressions, knowledge,
skills.157 (Emphasis added)

Whilethe SIA did nopredict that Project activitieswould have any direct impact on local intanglb

cul tural heritage, it nagbtkorsame éxen igdeick sdcial ehangegahde Pr o
outside cultural infuencé gi ven t he numhvereexpeded tow @mekfremn athert h a t
parts of Georgia, or fromabroad58 T h e S| A rhe presehcetofrwarkers tould create social
encounters and possibly social tensions between villagers and outsidei8® However, the SIA

explainedt h atte Nénskra and Nakra valleys are an integral part of the Georgian culture and

nation” a n do [tah]ast r parts ofoGedrgea, the local communities are opened to the cultural
trendsandto massmedia ” The SI A t her ed]nyimpacts anrnthede elemems t h at
[traditions, customs and beliefs] would be unlikel§Aso

The SlApredicts that potential impacts derived from an influx of workers on intangible cultural
heritage can be mitigated by measures definedo (i) minimise Projectrelated in-migrationand (ii)

156 Suppl ementary E&S Studies, Vob9. 3 “Soci al Il mpact Assess|
157 Supplementary &S St udi es, Vol . s3menpdedi al |l mpact Asses

158 Suppl ementary E&S Studies, MWo0lB0. 3 “Soci al Il mpact Assess|
159 Suppl ementary E&S Studies, Vol. 3 “Social Il mpact Assess|
160 Suppl ementary E&S Studies, Vol. 3 “Social Il mpact Assess|
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address the impacts to social cohesionin-community.t61 Only one ofthe proposed measures

referred explicitly to cultural heritagerequiringthato [ a] ' | wor ker s be provided
with regard to the Projectds Code of Conduct, ar
and belief. ” Finally, the SI A not ereb, thelCleent sb eGoomnmnau nmit tyi

Investment Programmecould include initiatives supporting the preservation of local intangible
cultural heritage162

The SIA does not meet the requirements of BRpara.15 as it does not includeonclusiveevidence
that Projectaffected communities were consulted as part of the intangible cultural heritage
assessment- during the identification of the intangible heritage elements, during the assessment
of potential impacts, or during the development of mitigation measures (patiarly with respect

to addressing outside cultural influence that could result from the influx of workers). There is
consequently no evidence that the views of affected communities were considered in the Project
decisionrmaking around intangible cultural kritage.

4.4.4. Compliance Reviewdinding

The Compliance Revievinds Bank Managemento be nonrcompliant withparas.4, 5, 6 and 36 of

the 2014 ESP with respect to PR, as Bank Managementapproved the Supplementary E&S
Studies without seeking to ensure that e Project met important community consultation
requirementsunder PR 8. Bank Management did not identify this area as néiag further corrective
actions and therefore did not request nor monitocorrective actionimplementation. As a result,
Bank Management did not seek to ensure that importantpotential impacts to Projectaffected

peoplewere adequately identifiedand mitigated in accordance withparas. 10 and 15 of PR 8.

Finally, it is important to not eComimunityngebtraenti ng t h
Programmed i s not a compensat i!lRefefences torintaggible cultugal | mp a c t
heritage being addressed through th€ommunity Investment Programmg@vhich sits outsideof the
environmental and social impact assessmehts gatiort 6f direct, indirect, induced and

cumulative impacts)does not constitute an appropriatevenue through which to address potential

Project impacts The Community Investment Programmeloes not replace the need forBank
Managementto have sought to ensre that a more participatory assessment of potential impacts

to intangible cultural heritagewas undertaken

4.5. PR 10: Information Disclosure and Stakeholder Engagement

451. The Parties’ Positions

The Complainantsd Position

Asoutlined in Section 1.3 above,the Complaintassertsthat the Projectis noncompliant with PR

10 based on the view that the consultatiorof Projectaffected people was not proportional to the

nature and scale of the Project and its potential adverse impacts.

The B a nespbrsse R

Inits response,Bank Managementassertsthat the Lenders!¢4t he Lender s’ IBQEvi sor s

believe meaningful consultation had been achievedBank Managementnotes that the 2017
environmental and social impact assessmergpen house information sessionsvere wellattended

161 Section 6.8 of theSIA refers to the health and safety risks of Projeittduced inmigration and section 6.9 to social
cohesion and health & safety risks.
162 Suppl ementary E&S Studies, MWoIB7. 3 “Soci al Il mpact Assess|
163 Supplementary E&S Studies, V@.ESMP, p92.
164 As stated in Section labove, for the purposes of this Compliance Review, the Lenders refer to ADB and EBRD.

PUBLIC 56



PUBLIC

by the local community and conducive to open and frank discussiongth engagementcontinuing
outside of the disclosure process.

TheClien sesp@nse

The Client asserts that the Supplementary E&S Studies were accompanied by extensive
consultation and information disclosure. They cite the use of a muftiodal approach, which sought
to ensure that the maximum number of people would be informed of the existence of the Studies,
allowing them to raise concerns,questions and make recommendaons. The multimodal
approach included:

[the hosting of] rge public consultation meetings in Tilisi and in the [P]roject area;
distribution of USBs to community membensith the SupplementaryE&S Studiesand issue
based brochures;

1  provision of fhysical copies[of the Supplementary E&S Studigsat the Mestia Municipality
and in the [P]roject informationcentresin Georgian and irEnglish;

focus groupmeeting with vulnerable people;

[the publication of] the Supplementary E&SStudies on the JSCNH welisi and potential
lenders website;

I  conducting aurveys to determine levebf understandingof information requests;

9 disclosing information through ecial media and press releases; and

1  open house focusing on the key issues raised by communiti&s.

f
f

f
f

The Client further notes that community feedback was taken into account in the revision of the
Supplementary E&S Studies, the Project design and Project plans (e.g. the introduction of the
Community Investment Program). Th€lient considers that it was responsived t he Lender s
requests for greater Project consultation and to stakeholder comments, stating that the level of
efforts to inform danaekceededihe pdtential fandekreghirenhedt®sy s

4.5.2. Policy Obligations: quirements under PRLO

PR10r e ¢ o g mhe impogance of an open and transparent engagement between th@ient, its
workers, local communities directly affected by the project and, where appropriate, other
stakeholders as an essential element ofG1H.” In orderto meetGIP, PR10 states that stakeholder
engagemern should begin at the earliest stages of mject planning and occur asan ongoing
process throughout the project lifecycle.167 It characterizes GIP stakeholder engagements
involving:

9 public disclosure of appropriatenformation;

1 meaningful consultation with stakeholders; and

1 an effective procedure or mechanisnywhich stakeholders can make comments or raise
grievancestés

Requirements set out in PRLO relevant to thecomplianceanalysisinclude:169
Generalrequirements:

1 Clients will conduct stakeholder engagementn the basis ofproviding local communities
that are directly affected by the project and other relevant stakeholders with access to

165 Client’'s,pBesponse

166 Client’ s,pBesponse

167 2014 ESP, PR 10, para. 2.

1e8 2014 ESP, PR 10, para2.

169 While the text belov is not presented as a quote, it closely follows tH014 ESP in an attempt to summarise the
key issues.
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timely, relevant and accessible information, in a culturally appropriate magm and free

of manipulation, interference, coercion and intimidatio#r?

The nature and frequency of stakeholder engagement will be proportionate to the nature
and scale of the project and its potential adverse impacts on the affected communities,
the sengtivity of the environment and the level of public interesi?

The Client will define clear roles, responsibilities and authority as well as designate
specific personnel to be responsible for the implementation and monitoring of
stakeholder engagement actiities.172

During Project preparation:

1

Stakeholderldentification: the Clientwill identify and document the various individuals or
groups who (i) are affected or likely to be affected (directly or indirectly) by the project (the
affected parties); (ii) nay have an interest in the project (other interested partiesgnd (iii)
may be differentially or disproportionately affected by the project because of their
disadvantagedor vulnerablestatus.173

Stakeholder Engagement Plarthe Clientwill develop and impement an SEP appropriate
to the nature and scale of the risks, impacts and development stage of the projé&t The
SEP should document how consultation will be carried out with different groups in the
community, identifying what measures will be implemendeto remove barriers from
participation7s

Information Disclosure the Client will provide stakeholders with access- in the local
languages and in a manner that is accessible and culturally appropriateo information
that helps stakeholders understand lte risks, impacts and opportunities of the project,
including the purpose, nature and scale of the project; the risks to and potential impacts
on stakeholders and the proposed mitigation plans; the envisaged stakeholder
engagement process; the time and vare of envisaged public consultation meetings; and
the process to deal with grievance&’s

Meaningful Consultation meaningful consultation is defined as a tweway process
whereby the Client provides stakeholders with opportunities to express their views on
project risks, impacts and mitigation measures, and allows thelientto respond and to
consider them. TheClient will inform those who have participated in the public
consultation process in a timely manner of the final decisions regarding the projecteth
associated environmental and social mitigation measures and any benefits of the project
for the local communities, along with the reasons and considerations on which the
decision(s) have been based. Meaningful consultation will be carried out in a mantieat

is inclusive and culturally appropriate, and on an ongoing basis, as the nature of the
issues, impacts and opportunities evolves. Thélientwill ensure that the consultation will
be free of external manipulation, interference, coercion or intimidati.177

Formalised Participatory Environmental And Social Impact Assessmemrocess for
Category A projectsPR 10 requires theClientto carry out a formalised, participatory
environmental and social impact assessmentprocesst’® where disclosure and
consultation are built into each stage of theassessmentprocess and where stakeholder

170
171
172
173
174
175
176
177
178

2014 ESP,
2014 ESP,
2014 ESP,
2014 ESP,
2014 ESP,
2014 ESP,
2014 ESP,
2014 ESP,
2014 ESP,

PR 10,
PR 10,
PR 10,
PR 10,
PR 10,
PR 10,
PR 10,
PR 10,
PR 10,

para5s.

para. 7.

para. 8.

pars. 9-10.

para. 11

para. 12.

paral6.

paras. 18, 19, 20.
para. 21.
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feedback is subsequently incorporated into theClient slecisionrmaking proces®s
(where matters affect stakeholders directly). This includes the considerationof
stakeholderfeedback in the development ofnitigation measures, the equitable sharing
of project benefits andin relation toimplementationissues.17®

During Project implementation and external reporting:

1 Ongoinginformation Disclosurethe Clientwill need toinform identified stakeholders, on
an ongoing basis, appropriate to the nature of the project and its adverse environmental
and social impacts and issues, and the level of public interest throughout the life of the
project.18o

1 Establishment ofProjectlevel Grievance Mechanism the Clientwill need to establish an
effective grievance mechanism, process or procedure to receive and facilitate resolution
of stakehol der s’ concerns and gr Clenasnc e s,
environmental and social performane. The mechanism should be scaled to the risks and
potential adverse impacts of the projects!

45.3. Compliance Assessment

The foll owing section assess el requteenents Riéhilfiedsn c o mp | i
sections 4.2.2 and 4.5.2 above. The Coptiance Review has already identified EBRD non
compliance with specific aspects of stakeholder engagement under PR 1 on genddated

stakeholder engagement (section 4.2.2) and PR 8 on the assessment of intangible cultural heritage

(section 4.4.2), and tterefore, those aspects of stakeholder engagement will not be considered

again here.

The ToR included the following questions to asse

1 Did the EBRD satisfy its obligation to ensure that th€lient properly identified affected
stakeholders and adequately engaged with them as an integral part of tiidient s over al |
environment al and soci al management system, t he
assessment process and th&eSMR as outlined in PRs 1 and 10?

1  Did Bank Managementsatisfy itself that the environmental and social assessment include
a public disclosure and meaningful consultation process with affected communities
required for Category Aorojects under PR 1 and PR 10?

The PR 10 compliance analysis considei)the Pr oj e ct ' and gnagirpnmantabahdysacial s
due diligence i)t he Lender s’ requests to the Client to s
approach;andiii)theimple me nt at i on equestsLender s’ r

The gap analysisidentified the need fa material adjustments to be made tot he Pr oj ect’
stakeholder engagemenprogrammein orderto align it with the 2014 ESPrequirements (i.e., to

ensure meaningful consultation sufficient information disclosureand the development of arSER

and the devebpment of an operational grievance mechanistn EBRD and other énders
consistently raised theconcernsregarding the Project stakeholder engagement approacturing

the preparation of the Supplementary E&S StudieBank Managementstrongly andconstructively

emphasiseal the importance of stakeholder engagement and theequirements of the 2014 ESRo

the Client

179 2014 ESP, PR 10, para. 21.
180 2014 ESP, PR 10, para26.
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The Lenders asked thathe Client adopt comprehensive measures to align the Project with the
2014 ESP.As documented in the Supplementary E&S Studiaad explainedduringthe Compliance
Reviewfield visit,182 the Clientimplementedthe requirements by

1 establishing an Environmental and Social Tegrheaded by an Envirmmental and Social
Team Leader and reportingo an executive committee comprisedf JICNH  senior
management. The Teamincludes a Community division(comprised of 8 members,
including both social and LALRP functionahd a Health, Safety and Environment division
(comprised of six members). Both divisis are supported by consultants.

1 strengtheningthe SER presenting arevised SEP in/olume 7 of the Supplementary E&S
Studies to comply wit hhetehisedSERa der s’ requirerm

o identifies key Project stakeholdersincluding vulnerable groups;

0 describes(i) stakeholder engagement ativities undertakenup to year end 201;
(i) the consultation activities undertaken for the public disclosure of the
Supplementary E&S StudiegMarch - September 2017); and (iii) the stakeholder
consultation program planned foconstruction and operation;

0 details the consultation activities undertaken up to the disclosure of the
Supplementary E&S Studiesidentifying activity dates, locations, stakeholders
groupsengaged, number of participants, the purpose of each meetingtakeholder
feedback and resporses provided to address their concerns;

0 provides additional information ortargeted, subjectspecific consultation activities
(e.g., onland acquisition);

0 explainste Project’'s grievance mechani sm;

0 describes the monitoring and reporting mcedures for SERmplementation; and

0 details the resources allocated and management functions responsible for
stakeholder engagement.

1 operationalisng the grievance mechanism through the establishment ofa Grievance
Redress Mechanismthat includes three successive tiersof nonjudicial review: (i) an
internal review by theClient, (i) a review by aalleyHevel Grievance Resolution Committee
(comprised ofrepresentatives of local government, th€lientand affected communities;
and (iii) a review involving the particpt i on of the central gover
Econany and Sustainable Developmerig4 Information about the Grievance Redress
Mechanism was made available to Projeetffected communities during engagement
activities, ontheClient s websi t e atNewsléetter, whithés débvered deat to
door in the affected arealss

1 improving nformation disclosure the Client

o disclosed the Supplementary E&S Studies in futhe draft version fromMarch to
September 2017 and the final versionin November 2017. Tle ten volumes are
available in Georgiarand Englishon the Projectwebsite, and ininformation centres
established inthe Mestia Municipality Office and theClient effice in Thilisi.186

o distributed additional consultation materialsincluding materialson dam safety and
natural hazards, environmental and social issueslhese videos, brochures and

182 The mission team includedan EBRD PCMstaff member and Complance Review Expert as well as thavo
representatives of the EIB CM.

183 Supplementary E&S Studiesy/ol. 7, SEP, p. 4.

184 A Memorandum of Cooperation was signed in January 2019 with the Georgian Ministry of Economy and
Sustainable Development for the operainalisation of the GRM. Supplementary E&S Studies, Vol. 7, SEP, p. 39
44,

185 Newsletter No. 2 and Volume 7.

186 Public Report on Consultatioavailable at SupplementanE&S Studies, Vol. 7, SEP, p. 26.
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PowerPoint presentationsvere available at community engagement activities, at
t he PrRuplieddarnmaton Centre in Chuberiat the Client s of fliske i n T
and online These materials were prepared in Georgiaand English

o committed to disclosesemiannual public Project reportsduring the construction
phase and the first three years of operatoravai | abl e at the Proje
centre in Chuleri; in Chuberi and Naki town halls, in the Mestia Municipalitgwn
hal | and on t hd&heHrstthjee semeEnrual repotissaiedlready
available on tHh® Project’s website.

o provided Project informationon social media(Facebook and LinkdIn), and through
periodic rewsletters distributed door to door in the Project area and online.
Community Liaison Officersvere appointedin both valleys, providing an additional
channel for information sharing and communication.

The SEP and the Bblic Report on Consultation describe a process of engagement that seeks to
obtain feedback from Projechffected people. TheSEP andPublic Report on Consultation also
document the way stakeholder feedback has been considered. While the procedures were put in
pace to all ewayf qrr oxz estsWwo as theeCgmpliance Revibwyidemifies 1 0
concerns withthe effectiveness of the stakeholder engagememrogram

4.5.4. Compliance Review Findings

The Compliance Review findBank Managementto be compliant withparas.4, 5, 6 and 36 of the
2014 ESP with respect to the application of PR 10, butfinds Bank Managementto be non-
compliant withpara. 30 of the 2014 ESP.

It is clear that significant progress was made instrengtheningt h e Project’s st a
engagemnent. This progress was derived from consistent efforts by EBBank Management as

wel | as other Lenders. This demonstrates the ext
its Clients meet the 2014 ESP PR8ank Managementdid make commensurate &orts to seek to

ensure that the Client net its obligations under PR 10and these efforts are commendableBank
Managementshould be recognised for its efforts to ensure compliance with AR.

Despite these efforts, the Compliance Review finds that tfeeare important issues relating to the
capacity and commitment of the Client to execute stakeholder engagement tigenk Management
did not address, as it is required to do undgrara. 30 of the 2014 ESP188 During the field visit, the
Compliance Review Exgt interacted with most members of the Project Environmental and Social
team. The discussions with the team and observance of their approach to stakeholder engagement
raised fundamental questionsas to whetherthe team had the appropriate level of experiee and
whether their work was carried out with the appropriate level of rigor in relation to the most sensitive
challenges presented by the ProjecWhile Bank Managementrequired that the organisational
structure and governance was in placeBank Managenent did not identify further concerns with
the capacity and commitment of theEnvironmental and Social team to manage the complexities
and sensitivities of this Project in a manner consistent with thpara. 30 requirements which
should have been evidenti r o u g h t regularPm@jeckmositoring activities.

187 ProjectWebsite, available athttp://nenskra.ge/en/reports/

188 Para.30 of the 2014[ tE]SiPe sEBRR'ss tdhmati "ronmental and social a
three key elements . . . (ii) the capacity and commitment of tl@ient to implementthe project in accordance with
the relevant PRs ”
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5. Recommendations

The Compliance Review Repdnas identifiedthat Bank Managements noncompliant with paras
4,5, 6, 30 and 36 of the 2014 ESP in relation to

PR 7-Indigenous Peoples;

PR 1 - Assessment and Management of Environmental and Social Impacts and Issues
(with respect to cumulative impacts, poject dternatives and gender);

PR 5-Land Acquisition, Involuntary Resettlement and Economic Displacement;

PR 8- Cultural Heritage; and

PR 10- Information Disclosure and Stakeholder Engagement.

= =4 =4 = =4

Where noncompliance has been identifiedpara. 44 of the 2014 PCM RPsrequires that the
Compliance Review Report provide recommendations to:

i. address the findings of noncompliance at the levelof EBRD systems or proceduresto
avoid a recurrence of such or similar occurrencefnd]
ii. address the findings of norcompliance in the scope or implementation of the Project

Following careful consideration, th®CM Expert makes théllowingsystemicand Projectspecific
recommendations toBank Managementto resolve the different instances of nomompliance
identified in this case:

5.1. Systemic and Procedural Recommendations to Address EBRD Non
compliance

Recommendation 1 Establish a systemic trackingtool for EBRD requestso Clients, allowingBank
Managementto better ensure that Projectspecific requests in relation to ESP adherenceare
effectivelyimplemented

Purposetoad dr e s s E®R@idhse withaommitments undeparas.4, 5, 6 and 36 o the
2014 ESP with respect to all relevant PRs.

In several instances addressed in this Compliance RevieBank Managementdid recogniseearly
occurrenceswherethe Project didnot meet the 2014 ESP PR, and made clear recommendations
to resolve these issies. However, the procesfank Managementfollowed to ensure that their
requests and recommendations were subsequently implementedrist clear. It is not evident how
Bank Managementultimately concluded that specific Project approaches and measures were
compliant, when their earlier recommendations- intended to assist the Client in meeting the
various2014 ESP PRs had not beenfulfilled. Ultimately, in most casesby the finalisation of the
environmental and social due diligence, thPR requirementsemained unfulfilled.

Moving forward, in order to ensure thepaaB.dnk’ s

5, 6 and 36 of the 2014 ESP Bank Managementshould:

i. formally and systemicallylocument itsrequests to Clientsseeking to ensurecompliance
with relevant aspects of eachHPR and

ii. identify a tiered strategy of escalation through which tensure E S Drecommendations
are fulfilled, including, but not limited to, formal requests to theClient and direct
interventions of Bank Management---which in the case of PR 10, proved to be effective
in assuringthat Bank Managementsought to ensure compliances appropriate

Where inBankMa n a g e me n RO14ESR adkevence cannot be resolved sufficiently to meet
PR requirements, Bank Management shadildocument the rationale and seekEBRD Board
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approval to waive the requirement as a derogation, rather than allow a gap in PR adherence to
remain. Derogatiors should be requested as exceptional measures and in no way should these
undermine the integrity othe broaderapplication of the ESP

Recommendation 2 Develop clear, stegby-step policy Guidance to direct Clients in the effective
assessment of the ESP PR 7 Indigenous Peoples eligibility criteria (for the 2014 ESP as well as
other ESP iterations).The Guidance should be developed through a participatory process
involving multiple recognisedndigenous People€xperts and CSOand industry representatives
--and shouldbe informed by GIRRmployed by both IFIs and the private sectdrhis Guidamre should
include (i) specific recommendationsrom GIP methodologieghat ensure PR 7 eligibility criteria
are robustlyassessed and (ii) specific processes and measures guide Clients in the application

of PR 7in instanceswhere indigeneity is not reognised atthe national level

Purposetoad dr e s s E®R@idnse withaommitments undeparas.4, 5, 6 and 36 of the
2014 ESP with respect to PH.

This PCMcase has illustrated two major challenges when assessing the applicability PR 7
eligibility criteria:

9 the 2014 ESPIlacks clear guidancefor Clients on the process necessary to ensur¢he
appropriateassessmentof PR7 eligibility criteria; and

1 in contexts where the identification of Indigenous Peoples is contested, aindigeneity is
politicised, the assessment of the PR “&ligibility criteria can easily exacerbate existing
tensions and create vulnerabilitiesfor communities involved, generatingeputational
risks for Bank Managementin| ndi g e n o uidentiRcatormp | e s’

These two issue must be urgentlyaddressed in the2019 ESPGuidance and provided to all Clients
where a Project may raise questions regarding indigeneity, regardless of which version of the ESP
the Project is subject to

In particular, the Guidance needs to:

i. outline specific GIP methodologieshat Clientsare expected tause in orderto ensure that
the PR 7 eligibility criteria are robustlipssessed In all EBRD projects where issues of
indigeneity could be relevantBank Managementshould expectClients to adhere  IFI
GIP 6utlined in Section4.1.3), demonstrating they have:

0 soughtto gather the best possible information in assessing whether a
group qualifies for consideration as aindigenous People from multiple
experts with a range of relevant expertisand

0 consultedthe pertinent groups themselvesaround the applicabilityof the
various PRY7 criteria.

As per GlRestablished by the IFC, AQDBVBIPand EIB Bank Managementshould expect
Clients to demonstratethe adoption ofa multi-faceted approach whichinvolves:

0 consultation with diver®, qualified Indigenous Peoples expest anthropologists
and ethnologiss;

0 consultation with Indigenous Peoples representative organisationge.g.,
regional, national or multilateralevel bodies)

0 extensive research of &levant academic resources and materialsyhich does
not neglect to identify andassessany contrasting views;
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0 areview of existing legal precedence and other IFI or international organisation
assessments, as applicable; and
o ethnographic and other relevat field research.

ii. outline specific processes and measures tguide Clientsin applying PR 7 in instances
where indigeneity is notrecognised atthe nationalleyeln a manner that ful f
2014 ESP(or the relevant ESP¥ommitments and assis$ Clients in mitigating potential
risks associated with such inquiries.

The devel opment of the Bank’s Guidance on PR 7,
ii) identified above needs to be:

1 participatory, including input from recognised andexperienced Indigenous Peoples
experts and social scientists; relevant civil society representagés and industry
stakeholders;and

1 Informed by GIPfrom the IFI sector(e.g. the established guidance of the IFC, ADB and
WBIP) and stateof-the-art industry practice (e.g., from the mining sector).

Recommendation 3 Where third parties are responsible for Project siting, design and alternatives
assessment consistently requireClients to approachrelevantthird parties to request thatthese
decisiorimaking processesinclude environmental and social considerationsBank Management
should documentthese Bank andClientrequests.

Purposetoad dr e s s E®R@idnse withaommitments undeparas.4, 5, 6 and 36 of the
2014 ESP with respect tavith respect o PR1 (project alternatives)

Looking forward to lesens learned, it must be recognisd that it is likely that the EBRD will continue
to be approached for investment in jects a) at a suboptimal stage of Project development, after
the key window for akrnatives analysis has passed; and b) whemther strategic considerations
have guided past decisions around Project design and sitingnvironmental and social impacts
notwithstanding Given these realities, it is strongly recommended that the Bank:

i. make a formal requestfor Clients to engage with third parties who control Project design,
location and alternatives decisions, in all instances where this applies, addcumentsaid
requests in writing; and

ii. where PR 1para. 10 is notand cannot be fulfilled by theClient, highlight this in theProject
approvaldocuments and consider whether a derogation is require®erogations should
be requested as exceptional measuresnly, and in no way should these undermine the
integrity of thebroaderapplication of the relevantESP

Recommendation 4 Strengthen capacity of the EBRD ESD team on gender isspuasd ensure the
use of external consultants with strong experience and capabilities in this area

Purposetoad dr e s s E®R@idse withaammitments uder paras.4, 5, 6 and 36 of the
2014 ESP with respect to PR (gender)

Projectrelated gender issues go well beyondhe identification of womenled household
vulnerabilities or the effort to establish equal participation of women in consultatianeetings.
Gender issues require a clear understanding of gender structures and societal dynamics that result
in vulnerabilities in order to appropriately assess andnitigate those risks. This is especially
important on projects where large construction workforaeare being introduced relative to the local
population, as there is avell-establishedbody of work that documents adverse gender impacts to
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health and safety It also requires the creation of accessible, conduciveonsultation spaces that
enable women toidentify and communicate potential impacts and contribute to the development
of culturally appropriatemitigation measures.

The EBRD ESD teamhsuld receive aditional training from environmental and social impact
assessmentgender specialiss to promote the robust application ofgenderrelated commitments
and ensure robust consultation of Projeetffected women, which facilitates theiprotection and
participation in EBRD mjects.

5.2. Projectspecific Recommendationsto AddressEBRDNoncompliance

While Bank Management actions at the procedural or systemic level are essential to aveiithilar
issues of noncompliance on other existing or future EBRD projects, it is critical that issues of nhon
compliancebe resolved in relation to the EBRD Project for igh concerns have been raisedBank
Managementshould therefore implement the recommendations beloan the Nenskra Project pre
construction

Recommendation5: Take steps to ensure that anexpandedassessment of thePR 7 eligibility
criteria is conductedfor the Nenskra Projectwhich incorporates all IFI GIP methodologies outlined

in the Compliance Review Report, including a) a diversity of views and expertise and b) community
consultation regarding each ESP PR 7 eligibility criterion

Purpose:itoaddres s E B R B:éngplianmce with commitments undeparas.4, 5, 6 and 36 of the
2014 ESP with respect to PR (Indigenous Peoples)

The methodologies employed to determine the applicability of PRsiould fulfil all elements ofGIP
In particular, it is necesary that the expandedassessment:

i. provides for meaningful consultatiorof Projectaffected communitiesthat is respectful of
their relevant traditions and customary laws and involves their legitimate representative
bodies (for example, the council of ders or village councils)lt is strongly recommended,
in view of the Compliance Review findings, thathird party specialising in anthropological
stakeholder consultation design such activitieto ensure that they are conducted in line
wi t h t h expeEt&i&B formearingful, free consultation; and

ii. ensuresthat the best possible informationis sought, whichincludes a diversity of views
and expertise on the applicability of the eligibility criteridhis should include

0 consultation withdiverse,qualified Indigenous Peoples experts, anthropologists
and ethnologiss;

o the involvement of Indigenous Peoples representative organisatior(g.g.,
regional, national or multilateralevel bodies);

0 extensive research of relevant academic resources and mais, which
identifies and assessescontrasting and differing views (e.g., such as those
identified through the ADB accountability processand

o ethnographic/ other relevant field research.

The additional research, analysis and consultatiorconducted by anthropological Indigenous
Peoplesand ethnologicalexpertsshould include, among others

i. the identification of traditions and customary laws relevant for the consultatiomnd the

identification of legitimate representative bodies for the Svan commity. Consideration
should be given in this analysis to the institution known dsalkhore, which during the
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Compliance Revievield visit, was consistently identified by different stakeholdegroups
as the traditional local council with the capacity to repsent the Svan community and act
as a communal decisioamaking and dispute resolutiorbody; and

ii. clarification of the meaning ahdwbheonperahsth
into Georgian, Svan and Russiamo help dissipate the confusion amng Projectaffected
people as to the desi ghuadeite&SPof “ I ndi genous

I'n addition, given the sensitivities that the ¢
national identity, theexpandedassessment process needs enhancedue diligence on the part of

the Clientand the Bank. It is paramount that both theClientand Bank Managementensure that

the expanded assessmenprocess does not exacerbate existing tensioregfecting Projectaffected

people orothers involved with the pocess. This enhanced due diligence requires at a minimum

that:

i. Bank Managementoffers capacitybuilding support to theClient s envi ronment al
social team to foster the necessary competencies and abilities tananage the
complexities and sensitivitieso f the Project in a manner cor
environmental and social standards (see also recommendation NdL )i

ii. Bank social staffattend consultation activitieswith Projectaffected peopleto ensure that
they are conducted in linewiththeERD’ s expectations for meanin

iii. additional measures are put in place to ensure the integrity of thER 7 expanded
assessment process, involving Projectaffected people and local and international
experts. The Voluntary Principles ddecurity and Human Rightg® should be considered
a reference to guiden the development of such measuresand

iv. Bank Managementclosely monitors the conduct of any field research by local and
international experts.

Recommendation 6 Address the identifed gapsin the Cumulative Impact Assessment

Pur pose: a d d r -eomglianéeBvRhxéenitnmentsiunderparas. 4, 5, 6 and 36 of the
2014 ESP with respect to PR (CIA)

In order to comply with the requirements of PRdara. 9, further due diligenceis required to confirm
whether:

1 there are any planned or reasonably foreseeable mining or forestry activities overlapping
the Project area Should any new pojects be identified which overlap the Project area, a
robust assessment of the potential cumulave impacts should be undertaken, identifying
relevant mitigation measuresand

1 any consequent modifications to the CIAmust be disclosed to Projectffected people
through additional consultation events icommunity.

189 The Voluntary Principles on Security and Human Rights are a set of principles designed to guide companies in
maintaining the safety and security of their operations within an operating framewotat ensures respect for
human rights and fundamentafreedoms. While developed initially to guide companies in the extractive sector,
the Voluntary Principles have become reference for GIP for companies in all sectors.
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Recommendation 7 Address the icentified gaps in the analgis of the Project Alternatives.

Purposetoad dr e s s E®R@idnse withaommitments undeparas.4, 5, 6 and 36 of the
2014 ESP withrespect to PR1 (project alternatives.

In accordancewith para. 39 of the 2014 ESP,Bank Managementshould have required the Client
to collaborate with the Government of Georgia to provide an analysis of the Progttrnatives
with due consideration to environmental and social impacts as required by PRpara. 10. In
particular, the anaysis of alternatives shouldhave:

1 been informed byboth the potential environmental and social impactand constraints,
when assessing the dam location, type and heights well as energy production
alternatives;

1 demonstrated the value of the selected Ryject site and designfrom a social perspective;
and

9 justified the projected benefits and financial costs.

However, given the status of the Project (i.e., immediately grenstruction), it is unfortunately
impractical to suggest thata comprehensive alternatives assessment would be able to be
undertaken at this juncture and result in a legitimate reconsideration ahother Projectdesign

Nevertheless, i is recommended thatBank Managementcollaborate with the Client and the
Government of Georgia tdevelop anddisclose more detailed analysis of the Project site selection
and design to Projechaffected communities in a robust and meaningful way, detailing:

1 the rationale and value of the Project site selection and design from both social and
environmerntal perspectivesover other options considered; and
1 ajustification of the projectedfinancial benefits and costs.

This is a key issue of Project opposition, andould bevaluable to all stakeholders to address this
prior to the initiation of construction

Recommendation 8 Facilitate an additional layer of gendeimpact assessment to evaluate issues
not comprehensivelyaddressedthroughtheCl i ent ' s environmental and so
and to ensure the establishment of sufficientnitigation measures.

Pur pose: a d d r -eomglianéeBvRhxéenitnmentsiunderparas. 4, 5, 6 and 36 of the
2014 ESP with respect to PR (gender)

To comply with the requirements ofparas. 10 and 12 of PR 10, Bank Managementshould
collaborate with theClientto seek to ensure that:

1 meaningfulengagementof Projectaffected womenis achievedon genderspecific issues
Specific, femaleled and femaleonly consultation activities geared towards ensuring a
safe space for women to identify and share gender concersfiould be undertaken to
ensure @enderrelated vulnerabilities are comprehensively identified (beyond the
condition of women as head of householdsemployment opportunities or property
ownership. These consultations should work to ensure that pential gender-specific
socioeconomic impacts are more comprehensively assessed and that necessary
mitigation measuresare adopted, in accordance with GIP

i existing mtigation measures (includinghose related to the influx of workerscommunity
health, etc) should be explicitin the way gender dynamics have been considergdnd
clearly requirethe integration of a gendetased approach during implementation (by the
Client or the EPC contractor as the case may be). In particular, the following measures
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should be drengthenedand clarified to ensure the integration ofa gender approachf{i)
police and local health stafftapacityto adequately manageand respond tosituations of
sexual harassment or sexualiolence should be assessed,followed by training as
required; and (ii) culturallyappropriate and effective proceduresshould be developedo
respond to gendenrelated issues.The P r o j grevarnces mechanism should also be
equipped to appropriately Bndle genderrelated complains— ensuring the safety and
integrity of affected women— and when necessary providing guidance and support to
approach local authorities and

9 risks related to the potential introductionof trafficking and forced prostitutionshould be
assessedand if necessary, appropriatemeasures should be adopted to mitigate such
risks.

Recommendation 9 Engage with theClientto address gaps in theLALRP

Pur pose: a d d r -eomglianée BvRhzémenitnmentsiunderparas. 4, 5, 6 and 36 of the
2014 ESP with respect to PR (LALRP)

Bank Managenent should collaborate with theClientto seek to ensure that the LALRB revised
to bring the Project into compliance with PR 5. SpecificalBank Managementshould seek to
ensure that theLALRP

1 eliminates the arbitrary threshold forivelihood restaation eligibility,

1 develops adequate livelihood restoration measures and compensation for those who will
lose less than 10% of their productive assets du® teconomic displacement;

1 appropriately consultswith seasonal land users /absentee owners in acordance with PR
5, para. 15 and identifies and mitigates relevant Project impacts tinem; and

1 enhances monitoring of LALR implementation to ensure effectiveness. Monitoring
should track impacts on social cohesionto ensure that the livelihood restoration
measures are leing implemented successfully, as ra unsuccessful LALRP is likely to
generate more personal hardship for Projeeaffected people and ultimately instigate
opposition to this and other hydropower projects in the region.

Recommendation 10 facilitate a further layer ofcultural heritage impact assessmentin order to

identify potential impacts to the intangible cultural heritagén the Project areanot fully reflectedin

theCl i ent’s environment al aandlestablsicapmopriaté mitjgatiant as s e
measures, in consultation with Projeeaffected people

Purposetoad dr e s s E®R@idnse withawommitments undeparas.4, 5, 6 and 36 of the
2014 ESP with respect to PR (cultural heritage)

In order to comply with the equirements of PR 8, in particulaparas. 2, 6, 8, 10 and 15, Bank
Management should collaborate with theClient to seek to ensure thatpotential impacts on
intangible elements of the Svan culture (includintdhe Svan languageand pasturing practice$ are
appropriately identified and that appropriate mitigation measuresare developedin consultation
with Projectaffected communities including through a specialised plan or instrument to ensure
implementation

Recommendationll: Ensure that in accordance with para. 30 of the 2014 ESP, all members of

theClienf s environment al and social team possess th
managet he compl exities and sensitivities of the Pr
environmental and social standards.
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Purposeitoad dr e s s E-BoR@idnese withaccommitments undempara. 30 of the 2014 ESP
with respect to PRLO (stakeholder engagement)

Given the importance thatBank Managementattaches to stakeholder engagement under the
2014 ESP, and given the significance this issue has for the viability of a Project, it remains critical
for Bank Managementio maintain its robust stance on constructive stakeholder engagement with
the Client. It would be recommended thatBank Managementgive paricular attention to the
following issues in its ongoing monitoring of the Project:

1 social fracture in Projectaffected communities the Project is operating in a very fragile
context, where extreme care and diligence is required to manage ongoing relasioips
with and among Projecaffected communities. Enhanced Bank support to the Project with
respect to appropriate Project messaging, stakeholder engagement activities and
community interventions would help ensure that the Project does not exacerbate the
fragilities of this context or contbute to further social conflict; and

1 continued information sharing with Project stakeholdersmportant studies, such as those
on climate change are still to be produced. It is important th&ank Managementensure
that ongoing technical, environmental and social information and studies be meaningfully
shared with affected communities, and that Projeetffected stakeholders have an
opportunity to participate in the identification of potential impacts and mitigation
measures, as per the SEP commitments.

Finally, the COVHR9 pandemic began during the finalisation of this Compliance Rview Report.
Consequently, all recommendations relating to stakeholder engagement and consultatghould
consider andintegrate measuresto reflect the new reality imposed by the pandemj@and should

be conducted with due regard to necessary health and safety requirements to ensure the health
and weltbeing of all participants.
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