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INTRODUCTION 
 

Developing a new Mortgage Law had been a priority for the Government of Moldova for several 
years. The Ministry of Economy and Commerce set up a committee of key stakeholders from the 
private and public sectors from the outset to participate in the process. With the technical assistance 
of the European Bank for Reconstruction and Development (EBRD), mortgage specialists from 
several countries shared their experience of international best practice, including the systems 
adopted in neighbouring countries such as Romania, Russia, Serbia, and Ukraine. 

The main goal of the reform was to consolidate under one single law all provisions concerning 
mortgage, which were previously handled in several laws with some contradictory, unclear and 
incomplete provisions. The reform also aimed to remove the numerous impediments to the 
development of the primary mortgage market and to establish the basic framework for the 
refinancing of mortgage creditors, including the issuing of mortgage securities (secondary mortgage 
market) as and when the market stabilises and a critical mass of mortgages are accumulated in the 
Moldovan banking sector. 

After a long maturing process, the Mortgage Law1 was finally passed by parliament at the end of 
June 2008 and entered into force on 2 September 2008. Mortgage lending in Moldova has increased 
in the last few years but there remains great potential for expansion—and the law will contribute to 
this through a number of novel features explained in this guide.  
 
The Amending Law2 accompanying the Mortgage Law aims to harmonise other relevant legislation 
with the provisions of the Mortgage Law and prevent varying interpretations which may have 
existed in practice. The Amending Law made some significant changes to the Cadastre Law3 and 
Pledge Law4 to accommodate some of the new features of the Mortgage Law. 
 
 
An explanation of the terms used 
 
As far as possible this guide avoids using technical language. However, some use is necessary. The 
most common terms used in the guide are explained below: 
 

Cadastral office – the authority responsible for processing the mortgage registration. 

Debtor – the mortgagor or any other person having the obligation to the mortgagee, where the 
performance of the obligation is secured by a mortgage (also borrower). 

Enforcement – the process by which the rights of a mortgagee are exercised. 

Immovable asset (immovable) – for example, land plots, buildings, constructions, apartments, other 
isolated units, and so on, including future or unfinished buildings.,  

 

 
 

1 Law on Mortgage, No. 142-XVI, adopted on 26.06.2008, Official Gazette of the Republic of Moldova Nr.165-166/603 
dated 02.09.2008.  
2  Law for Modification and Amending of Legislative Acts, No. 163-XVI, adopted on 09.07.2008, Official Gazette of 
the Republic of Moldova, Nr. 140-142/574 dated 01.08.2008. 
3  Law on Cadastre of Immovable Property, No.1543-XIII adopted on 25.02.98, Official Gazette of the Republic of 
Moldova, No. 44-46/318 dated 21.05.1998. 
4  Law on Pledge, No. 449-XV, adopted on 30.07.2001, Official Gazette of the Republic of Moldova, No.120/863 dated 
02.10.2001. 
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Mortgage – a real right entitling the mortgagee to demand fulfilment of their claims, with priority 
over other creditors from the value of the mortgaged immovable assets in the case of the debtor 
failing to fulfil their mortgage-secured obligations. 

Mortgagee – creditor whose claim is secured by a mortgage (also lender, creditor). 

Mortgagor – the person who mortgages an immovable asset with the purpose of securing fulfilment 
of an obligation (also borrower). 

Register of Immovable Property (Register) – a state register of immovable property and rights over 
such property, including where the mortgage is registered. 

Secured claim/debt – claim/debt secured by a mortgage. 

 
 
Key features of new legislation  
 
The Mortgage Law sets out a clear regime for mortgages only. It aims to facilitate the development 
of the mortgage market by offering clarity, flexibility and certainty, and by adopting the best 
international practices of modern mortgage lending.  
 
The salient new features are as follows: 
 

• The Law provides that mortgage lending can be undertaken by any institution, as long as it 
is properly regulated. 

• The Law significantly expands the range of obligations that can be secured by a mortgage 
(including future loans). 

• The Law establishes a new regime for mortgaging future and unfinished buildings that 
should contribute to expanding the financing possibilities for property developers, as well as 
individual property buyers. 

• The Law provides the means to agree and register in the Register of Immovable Property the 
title transfer and a mortgage right over the same property simultaneously, which will 
facilitate the financing of property purchase. 

• The mortgage enforcement procedure is streamlined to offer more security to both 
mortgagor and mortgagee, with enforcement able to be carried out by the creditor to a large 
extent. 

• The Law requires the property being mortgaged to be independently evaluated and fully 
insured for the length of the mortgage, in accordance with international practice in this 
industry. 

• The Law contains a set of consumer protections provisions, based on the EU Voluntary 
Code of Conduct for Mortgage Lending, applicable when the borrower is a consumer. In 
addition, the confidentiality of the borrower’s personal data is protected by the new law. 

• The Law allows Moldovan lenders to meet the EBRD’s List of the Minimum Standards and 
Best Practices for Mortgage Lending.TPF

5
FPT 

 
 
Laws governing mortgages  
 
The main law that governs mortgage is the Mortgage Law. This law was drafted with the intention 
of providing a comprehensive regime for the user’s ease of reference, without the need to refer to 
other sources of law such as the Pledge Law. However, a mortgage being a pledge over immovable 
property, the Pledge Law and the Civil Code provisionsPF

6
FP still apply to situations where no specific 

                                                 
TP

5
PT See www.ebrd.com/country/sector/fi/debt/mortlist.pdf. 

TP

6
PT  Civil Code of the Republic of Moldova, No.1107-XV, adopted on 06.06.2002, Official Gazette of the Republic of 

Moldova No. 82-86/661, dated 22.06.2002. 
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Mortgage Law provision applies. Registration of mortgages, insurance and valuation of mortgaged 
property and court enforcement of mortgage rights are regulated by special laws as well as by the 
Mortgage Law.  
 
 
1. WHAT IS A MORTGAGE? 
 
 
A mortgage is a security right that guarantees the fulfilment of an obligation (for example, the 
payment of a debt) through the value of an immovable asset. A mortgage is a so-called accessory 
right. This means that its existence depends on the existence of an obligation between the creditor 
and the debtor. If the secured debt is invalid or has been extinguished, the mortgage ceases to exist.  
 
 
1.1 Difference between mortgages and pledges 
 
In Moldovan law, the term “pledge” refers to all security rights over property, whether the property 
is movable or immovable. The Pledge Law distinguishes between pledge over movable (possessory 
or non-possessory) and pledge over immovable property (mortgage). A mortgage is a specific type 
of pledge where the asset is immovable.  
 
 
1.2 Difference between mortgage and mortgage lending 
 
A mortgage is a security right that guarantees fulfilment of an obligation. The word “mortgage” has 
also come into common use to describe the loan given to the borrower by the lender, typically for 
the purchase, repair or improvement of a residential property. However, the granting of the loan is 
not confined exclusively to these purposes. It can also be used for other purposes (for example, 
educational or medical). Thus the word “mortgage” is often used interchangeably to describe both 
the security right over the property and the loan.  
 
The Mortgage Law mostly addresses issues in relation to the security right.  
 
 
1.3 Residential mortgages and commercial mortgages 
 
A residential mortgage is a loan provided by a lender typically to enable the borrower to purchase, 
repair or improve their residence. On the other hand, a commercial mortgage is a loan typically 
provided by a lender to enable a business or business person to, for example, purchase a business 
premises, secure working capital to purchase stock or purchase fixed assets for use within the 
business. The Mortgage Law governs both types of mortgages and treats them similarly.  
 
 
1.4 Who can provide mortgage loans?  
 
Any institution can provide loans (mortgages) provided it is properly regulated. Banks are usually 
considered the main providers of mortgage loans but the Mortgage Law now enables any financial 
institution (for example, a non-banking financial institution) to give mortgage loans provided it is 
properly regulated.  
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2. WHAT CAN BE MORTGAGED AND WHAT DOES THE MORTGAGE COVER? 
 
 
2.1 Can all immovable assets be mortgaged?  
 
All immovable assets having a separate cadastre number can be mortgaged (see section 12 for 
provisions for mortgages on unfinished and future buildings), for example land, buildings, or 
isolated units such as apartments. 
 
 
2.2 What if the property is commonly owned? 
 
Common owners who have an individual interest in property are free to mortgage independently 
their share in such property.  
 
 
2.3 What if the property is jointly owned? 
 
Property jointly owned may not be mortgaged by one joint owner without all other joint owners 
joining in the mortgage transaction as a co-mortgagor(s). 
 
 
2.4  What about property owned in condominium? 
 
A typical example of a condominium is an apartment block with a number of flats, all owned by 
different people. In addition to the flat, the owners also own a share of the common property, such 
as the stairs, corridors, roof of the apartment block, land adjacent to the building, land underneath 
the building, and so on. Each such owner is apportioned an undivided share of such common areas 
pro-rata to the share of their apartment in the building. Such share of common areas is 
automatically mortgaged together with the individually owned property. There is no need for other 
owners in condominium to consent.  

 
Practice note: In order to avoid any uncertainty, parties are encouraged to include details of the 
share of the commonly owned property in the mortgage agreement.  
 
 
2.5 How are the land and the building(s) built on the land connected when it comes to 
mortgage creation? 
 
This may seem like a legal question but, in fact, it has very practical consequences: if a lender takes 
a mortgage over a piece of land and a house is then built on the land, would the lender automatically 
have a mortgage over the house? Conversely, if the owner of a building does not own the land on 
which the building has been erected but merely has a right (for example, a construction licence or a 
long-term lease), would the mortgagee taking a mortgage over this building also benefit from the 
same right in a case where they were to enforce the mortgage? 
 
The Mortgage Law clarifies the answers to these questions:  

• A mortgage over a land plot also extends to the present and future buildings, including 
unfinished constructions, located on that mortgaged land plot (unless otherwise provided by 
the parties in the mortgage agreement).  

•  A mortgage over a building also extends over the land plot on which the building is located. 
In case of mortgage enforcement, the new owner of the building would acquire the same 
rights and obligations that the mortgagor had. 



 8

Practice note: The practice is for the Cadastral office of the Register of Immovable Property where 
the land is recorded to notify the mortgagee when the mortgagor has registered new construction 
on the land previously mortgaged. 
 
 
2.6 Does the mortgage cover additions, improvements, transformations, attachments and 

so on?  
 
Once created, the mortgage extends over any improvements, additions and “accessories” that are 
made to the mortgaged immovable. For example, if at the time of mortgage the asset was a 
residential building but subsequently it was refurbished, extended and changed into an office 
building, the resulting office building remains mortgaged. 
 
 
2.7 Does the mortgage cover the “fruits” of the mortgaged asset? 
 
The mortgage does not automatically extend to the fruits of the mortgaged immovable. The parties 
could, however, agree in the mortgage agreement that the mortgage would cover fruits such as 
crops, trees, rents and other fruits. The mortgagor may collect the fruits of the property but only 
until the beginning of enforcement, when they must be put aside towards the payment of the secured 
debt.  
 
 
2.8 Does the mortgage extend to insurance proceeds and other compensation? 
 
The mortgage automatically extends to the insurance proceeds in relation to the mortgaged assets, 
whether or not the mortgagee is named as a beneficiary of the insurance policy. However, it is good 
practice to name the mortgagee as a joint beneficiary in order to streamline the process. See further 
at section 7.2. 
 
Any insurance proceeds that exceed the secured claim shall be returned to the mortgagor by the 
mortgagee after enforcement of mortgage rights.  
 
The mortgage would also extend over payments by third parties in relation to the mortgaged asset, 
for example, damages or compensation for expropriation, unless the parties agree to exclude them 
from the mortgage’s scope. 
 
 
2.9 What assets cannot be mortgaged? 
 
Generally, all immovable assets can be mortgaged. The few exceptions that exist are: 

• assets with no separate cadastre numbers 
• assets excluded from or restricted within the civil trade (since they are not freely 

transferable), such as historical buildings and public roads 
• assets that cannot be sold separately, such as one room in an apartment 

 
 
2.10 Can future property be mortgaged?  
 
Generally speaking a mortgage cannot cover future assets, that is, assets that the mortgagor may 
acquire in the future or assets that are not completed at the time of the mortgage, until these are 
registered in the Register of Immovable Property. The Mortgage Law now provides a special 
procedure according to which future and unfinished constructions can be temporarily registered in 
the Register. This is discussed in more detail in section 12. 
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3. THE PARTIES TO THE MORTGAGE  
 
 
3.1 The Mortgagee 
 
The Mortgage Law provides that any individual or legal entity can be granted a mortgage right. The 
mortgagee must have a valid claim against the mortgagor (debtor), typically a mortgage loan. 
Commercial entities that undertake mortgage lending activities must be supervised by the relevant 
supervisory authority. This provision was adopted as a deliberate decision by the government not to 
limit the mortgage lending market to designated market players but to allow different organisations 
to come and compete for market share, as long as their activities (especially vis-à-vis individual 
borrowers) were subject to the relevant supervision.  
 
When two or more parties enter as mortgagees on the same mortgage contract, the Law allows them 
to be granted the same priority ranking over the property. This is typically the case in syndicated 
lending where a syndicate of lenders agree to finance the project. Of course, the parties may decide 
otherwise in the agreement.  
 
 Example: 

Two lenders (a syndicate of banks) combine their efforts and together 
lend to company X an amount of money. Both request a mortgage over all 
immovable assets held by company X. Both banks can be registered as 
mortgagees with first rank priority over the assets. 

 

 
 
3.2 The Mortgagor 
 
Any person or legal entity who has ownership rights and/or the right to dispose of the property can 
be a mortgagor. This can be an individual, a company or a business. Legally speaking, it would 
make no difference. It could, however, influence the nature of the loan and the terms attached to it. 
For instance, residential mortgages (loans to individuals to purchase or renovate their personal 
residence) tend to have very high repayment rates and are therefore often cheaper for the borrower 
than so-called commercial mortgages, which are made for a commercial purpose (for instance, 
developing offices or housing), or corporate loans secured by mortgages, which are perceived to be 
riskier and thus have less favourable terms. 
 
 
3.3 The Mortgage Guarantor 
 
In some cases, a debtor may agree with the mortgagee that a third person (the mortgage guarantor) 
will give security over his/her own assets to secure the debtor’s debt. In a case where the debtor 
fails to fulfil their obligations, the mortgagee can enforce the claim over the mortgage guarantor’s 
mortgaged assets. The debtor and the mortgage guarantor may conclude a separate agreement to 
regulate their relationship but this is not mandatory. The Law does provide that in the case of 
enforcement of the mortgage over the mortgage guarantor’s property, the mortgage guarantor will 
have the right to claim back from the debtor what was paid to the mortgagee, plus costs and 
expenses. 
 
This practice of securing a debt with another person’s property will become less common in the 
Moldovan market with the availability of simultaneous registration of title and mortgage over the 
same property (see sections 5.3 and 6.6).  
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4.   THE CLAIM THAT IS SECURED BY A MORTGAGE 
 
 
4.1 What claim/debt can be secured by a mortgage? 
 
There is no restriction as to the debt that can be secured by a mortgage, as long as it has a monetary 
character and its value can be determined or is determinable at the moment of enforcement of the 
mortgage. The debt can be a credit but not necessarily. For example, a mortgage could secure 
payment of goods under a sale agreement. The secured debt may be from a customer to their 
supplier, from one group company to another, from one member of a family to another, and so on. 
The secured loan can also have many purposes, such as home purchase, renovation, business 
working capital, financing studies or vacation. 
 
Specific provisions apply to transactions involving consumers, see section 11. 
 
 
4.2 Can a mortgage secure a future claim? 
 
A claim which is not yet in existence (future claim) or which is subject to a condition may be 
secured. Such future claims may be limited to a certain amount or can be unlimited; for example, 
future advances up to €100,000 that may be made under a loan facility, or any future loans 
advanced to the mortgagor by the mortgagee.  
 
In practice the creation of the mortgage is often a condition precedent to the disbursement of a loan, 
in which case the mortgage secures a future claim.  
 
 Example: 

On 1 February a bank enters into a loan agreement of MDL 10 million 
with a developer company D, subject to receiving (i) a mortgage over the 
land site owned by D and (ii) specified financial information and a 
certificate from the company’s auditors. The mortgage agreement is 
signed on 1 February and the mortgage is registered at the Register of 
Immovable Property on 5 February, the financial information and 
auditors’ certificate are delivered on 20 February and the loan is advanced 
on 25 February. Between 5 and 25 February the mortgage has secured a 
future claim.  

 

 
 
The ability to secure a future claim is also used in a loan facility where additional loans are 
advanced to the same borrower over a period of time.  
 
 
 Example: 

X takes a loan from bank B for the purchase of a house. The parties 
conclude a mortgage agreement and insert a clause expressly stating that 
the mortgage on the house will secure the present loan as well as any 
future claims that bank B may have against X.  
When, a year later, X again approaches bank B and receives an additional 
loan for the refurbishment of the house, there will be no need to prepare a 
new mortgage agreement, amending the existing one or even change the 
registration at the Register of Immovable Property. This also means that 
bank B could enforce the mortgage to obtain payment of a claim that is 
not connected with the house (for example, a bank penalty). 
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Practice note: If it is the intention of the parties to secure debt that does not yet exist and has not 
been yet defined with a mortgage, such as in the second example, they must expressly stipulate it in 
the mortgage agreement, as a court may interpret rather restrictively any language in the contract 
that may be ambiguous. As a result, some claims would not be deemed secured by the mortgage.  
 
 
4.3 Can a mortgage secure a fluctuating claim? 
 
In the case of corporate finance, it is common for the secured debt to fluctuate (increase and 
decrease) in its amount as new debts are incurred and as payments are made. This is the case for a 
bank overdraft or a trading account. It should not affect the validity of the mortgage securing the 
debt. At any particular time, the secured debt will be the amount then outstanding from the 
customer or on the overdraft. No changes to the registration of the mortgage due to such fluctuation 
are necessary. 
 
 A mortgage may be created to secure, for example:  

• all amounts advanced from time to time under a loan facility up to 
maximum outstanding at any one time of MDL 5 million 

• all amounts which may be due from a customer to the bank 
(whether for loans, overdraft, foreign exchange or any other 
transactions) 

• all amounts which may be due at any time from a customer to a 
supplier 

 

 
 
Practice note: Here again, the intention of the parties to secure fluctuating debt with a mortgage 
should be expressly stipulated in the mortgage contract, to avoid any uncertainty in interpretation 
later on. 
 
 
4.4 Can a mortgage secure a claim expressed in a foreign currency? 
 
The mortgage can secure a claim expressed in MDL or any foreign currency as agreed by the 
parties.  
 
 
4.5 What is included in the secured claim: interest, costs, damages? 
 
Besides the principal amount, the mortgage will automatically secure interests, fees and charges, 
penalties, fines, damages, court expenses and other expenses related to enforcement of the 
mortgage, unless the parties provide otherwise in the mortgage agreement. The parties could also 
agree to include other costs to be secured by the mortgage, as long as they are determined or 
determinable at the moment of mortgage enforcement.  
 
 
 
 
 
 
 
 



 12

5.  THE MORTGAGE AGREEMENT 
 
5.1 Should the mortgage agreement be notarised? 
 
The mortgage agreement must be in writing and should be authenticated by a notary. This means 
that the notary will need to examine the mortgage agreement’s contents as well as a number of 
documents, in particular: 
 

• the agreement that serves as a basis for the secured obligation (often that is the loan 
agreement) 

• documents confirming the mortgagor’s title on the immovable to be mortgaged 
• excerpt from the Register of Immovable Property  
• tax certificate confirming that there are no tax arrears on this property  
• any relevant additional documents (such as a third party consent to establishing the 

mortgage)  
 
The mortgage agreement could be self-standing or incorporated into another contract, such as the 
loan agreement, in which case the full documentation should be authenticated by a notary. 
 
Practice note: In the annex to this guide a check-list of provisions to e included for a residential 
mortgage loan agreement is provided by way of illustration.  The checklist incorporates the 
mortgage security contents, as this is the practice in developed residential mortgage markets. 
 
5.2 What must the mortgage agreement contain? 
 
The mortgage agreement must contain: 
 

• The identification of all parties (name, residence or legal address, state identification 
number). 

• The explicit consent of the mortgagor(s) to grant a mortgage over the property to secure the 
claim. 

• The identification of the mortgaged property (or properties if several assets are mortgaged, 
to secure the same debt). The identification comprises the nature of the asset, its cadastre 
number, location and sufficient description. 

• The market value and replacement value of the mortgaged property (as set in the evaluator’s 
report). 

• The nature of the secured claim as defined by the parties and the value of the principal 
amount, plus an indication of how any additional debt that would be covered by the 
mortgage is determined.  

 
The checklist annexed to this guide gives a full list of what a typical residential mortgage loan 
agreement should contain. 
 
 
Practice note: Spouses are usually joint owners of the family home, because generally speaking all 
property acquired during marriage is held jointly by the spouses. However, joint ownership is not 
always registered as such in the Register of Immovable Property. It is thus very important that, as 
part of the basic mortgage loan enquiries, the lender asks about the marital status of the borrower 
and requests that the spouse/joint owner signs the mortgage agreement accordingly.  
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Practice note: Occupants who are not joint owners would have no right on the property in case of 
mortgage enforcement. However, as courts may be reluctant to evict people living in the property, it 
may help strengthen the position of the mortgagee to have all occupants sign a document 
acknowledging the existence of the mortgage and the consequences they would suffer in case of 
default.  
 
5.3  The case of a mortgage over a property to be purchased 
 
It used to be problematic to conclude a mortgage agreement over a property to be purchased 
because of the obligation of the notary to check the mortgagor’s good title over the property. This 
impediment has now been lifted and the notary can now authenticate the mortgage agreement based 
on the seller’s good title (ownership right and no tax liability) over the property to be purchased by 
review of the sale and purchase agreement. 
 
 Example: 

A wishes to purchase B’s house and negotiates a loan with bank C to 
finance the purchase price. The loan is to be secured by a mortgage over 
the house. The sale-purchase agreement and the mortgage agreement are 
prepared and notarised and application is made at the Register of 
Immovable Property to register i) the transfer of title over the house from 
B to A, and ii) the mortgage over A’s newly acquired house in favour of 
C.  
 
Contractually, the transfer of title is conditioned on the payment of the 
purchase price by A to B via C, and the disbursement of the loan is 
conditioned on the creation and registration of the mortgage over the 
house.  

 

 
 
Practice note: The Mortgage Law has now addressed the difficulties that existed with both the 
notarisation of the mortgage agreement and the registration of the mortgage. However, for the 
system to work smoothly, parties also need to have confidence that all contractual obligations will 
be performed as planned. In many jurisdictions, an escrow account is set up by the lender with a 
notary or a lawyer (or another independent professional providing such service) to ensure all 
parties that there will be proper fulfilment of various obligations.  
 
 
5.4 Changes to the mortgage agreement 
 
During the life of the mortgage the parties may need to amend the mortgage agreement (for 
example, to update the description of the mortgaged property or to extend the secured claim to other 
claims). Such amendments must be made in writing and also notarised.  
 
5.5 What are the costs of creating a mortgage? 
 
The costs consist primarily of notary fees and state duty. The state duty amounts to 0.1% of the 
value of the immovable asset as estimated by the parties.7
 
 
 

                                                 
7 Law on State Duty, No.126-XII, adopted on 03.12.1992, Official Gazette of the Republic of Moldova No.12/359, 
dated 30.12.1992.  
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The notary fees are based on the so-called “mortgage value”, which is a conventional value of the 
assets as determined by the parties, and are calculated based on the following scale: 
 
 
 

‘Mortgage value’ Fee  
Up to MDL8 20,000 1.3%, (with a minimum of MDL 180) 
Between MDL 20,001 and 50,000  1.0%  
Between MDL 50,001 and 100,000  0.9%  
Between MDL 100,001 and 200,000  0.8%  
Between MDL 200,001 and 400,000  0.6%  
Between MDL 400,001 and 600,000  0.5%  
Between MDL 600,001 and 800,000  0.3% 
Between MDL 800,001 and 1,000,000  0.2% 
Above MDL 1,000,001 0.1% 

 
 
Private notaries are free to set their fees independently and the above table serves as guidance only. 
Public notaries are subject to a different fee scale, which is similar to the scale above although 
slightly less expensive.  
 
On registration fees, see section 6.3. 
 
There will be additional costs such as insurance payments and evaluator’s fee. 
 
 
5.6 How long does it take?  
 
Creating a mortgage is a relatively simple process which should be possible to complete in a few 
days. 
 
 
 5.7   Valuation of the property 
 
The Mortgage Law requires that the property’s market value and replacement value be evaluated by 
a professional evaluator. This ensures that the valuation is sufficiently objective to assure investors 
of the value of the mortgage loan through the security (mortgage) attached to it. According to the 
Evaluation Law9, valuation of property must be completed by a valuation company or individual 
who has obtained an appropriate license. 
 
The market value is, of course, highly dependent on current property market conditions and the 
professional independent evaluator is in the best position to establish this. The replacement value, 
on the other hand, is calculated on the current average cost of construction per square meter. 
 
The valuation must be included in the mortgage contract. 
 
 
 

                                                 
8 Moldovan Lei 
9 Law on Evaluation Activity, No. 989-XV, adopted on 18.04.2002, Official Gazette of the Republic of Moldova No. 
102/773, dated 16.07.2002.  
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6.  REGISTRATION OF A MORTGAGE 
 
In order for a mortgage to be valid, it has to be registered at the territorial Cadastral office where the 
immovable asset is located. The registered details of the mortgage will be presumed true as 
registered. 
 
Practice note: The requirement to register a mortgage within three months after the conclusion of 
the mortgage agreement has been removed by the Mortgage Law. However, the mortgagee has a 
strong interest not to delay registration since, without it, s/he is not protected.  
 
 
6.1 What is the registration procedure? 
 
Either the mortgagor or the mortgagee, or an authorised representative, must submit: 

• two copies of the application form, the contents of which is established by lawTPF

10
FPT, duly filled 

out  
• the mortgage agreement in two original copies 
• proof of payment of the registration fee 
• identification documents of the applicant and, if applicable, the power of attorney 

authorising action on behalf of one of the parties 
• other documents required by law. 

 
 
6.2 How long does it take?  
 
The Cadastral office must examine the application within seven days. This term may be extended 
up to 40 days in exceptional cases. If satisfied that all is in order, the application is formally 
accepted and one copy of the application form is returned to the applicant with an indication of the 
date when the application was received and a registration number noted on the register of 
applications. 
 
Independent of the fact as to when the mortgage will actually be recorded in the Register of 
Immovable Property, the date of registration will be the date when the application was submitted (as 
noted on the application form). 
 
 
6.3 How much does it cost? 
 
The registration fee is currently MDL 83 for each mortgaged immovable asset. If the property is 
agricultural land, the current fee is MDL 40 per land parcel.  
 
 
6.4 Can registration be refused? If yes, on what grounds? 
 
The mortgage registration application can be refused if some of the required documents are missing, 
incomplete, do not comply with the legal requirements or contain mistakes; the application is 
lodged by an unauthorised person; the mortgage cannot be registered, because, for example, the 
asset is not registered at the Cadastral office, or because the asset is not registered in the name of the 
mortgagor. The Cadastral office must verbally inform the applicant that the application has been 
rejected.  
 
                                                 
TP

10
PT See Annex No 2 to the Instruction on registration of the immovable property and rights on such property, dated 

22.06.2005, published in the Official Gazette of the Republic of Moldova No.142-144/148 of 28.10.2005. 
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Registration of mortgage may also be declined if: 
• the form or substance of the submitted documents does not meet the requirements of the law; 
• the documents proved to be false; 
• the submitted document was issued by an authority lacking competence to issue such 

document;  
• the data in the submitted documents diverges from the data in the Register, unless such 

difference is due to a technical error from the part of the Cadastral office. 
 
The decision on the refusal to register the mortgage shall be notified in writing to the applicant and 
may be appealed in court. 
 
 
6.5 Can the registration of a mortgage be suspended? 
 
There can be cases where the mortgage registration application is formally accepted but the 
registration of a mortgage cannot take place until certain encumbrances or interdictions over the 
property have been removed. For instance, if a mortgage already exists in the property which 
forbids the creation of a subsequent mortgage. In this case, the registration is deemed suspended 
until the prohibition is lifted; the priority order will be determined by the order of application for 
registration. 
 
 
6.6 Registering transfer of title and mortgage over the same property 
 
When the mortgage loan is granted to purchase a property, the Cadastral office will receive the two 
acts of, respectively, transfer of title and mortgage over the same property, and will register 
successively the purchaser’s new title and the mortgage over the property.  
 
 
6.7 Can a property be mortgaged more than once? 
 
The mortgagor can mortgage the same property subsequent to the creation of a first mortgage as 
long as the precedent mortgage did not prohibit it. If a subsequent mortgage is prohibited in the 
mortgage agreement, such prohibition will be registered with the Register of Immovable Property 
and it will not be possible to register a subsequent mortgage.  
 
 
6.8 How can the public get information on the mortgage? 
 
Any person can search the Register of Immovable Property on a particular immovable and obtain 
information as to whether it has been encumbered with any third party rights. There is no need to 
justify the purpose for which such information is required. However, not all registered information 
about the mortgage will be revealed to third parties. In particular, the terms of “the transaction 
which serves as a ground for registration of a right over the property” will only be revealed to the 
parties, state bodies and courts. 
The information obtained from the Register regarding the mortgage of an asset is presumed to be 
true and third parties can rely on it. The Cadastral office would be liable if information turns out to 
be incorrect due to its fault and any party has suffered damages as a result. 
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7.  USE AND PRESERVATION OF THE MORTGAGED PROPERTY 
 
 
7.1 Using, maintaining and repairing the property 
 
The mortgagor can use the mortgaged property according to its normal purpose (residence, 
commercial property, agricultural land, and so on) and can collect the fruits up to the beginning of 
an enforcement procedure. The mortgagor could also lease the property but would first require the 
consent of the mortgagee. 
 
The mortgagor must maintain the property with all due care and will bear all related expenses 
(unless otherwise provided in the mortgage agreement). Structural changes to the property (for 
instance, total or partial demolition) or change in the property’s purpose (for instance, commercial 
or residential use) should only be made with written consent from the mortgagee. Moreover, any 
risk to the property or circumstances that may affect the value of the asset should be brought to the 
mortgagee’s attention.  
 
According to the Mortgage Law, the mortgagee is entitled to verify the legal and factual existence, 
physical standing, maintenance, conservation and usage conditions of the mortgaged asset, 
contingent on prior notification to the mortgagor. The latter should do all that is necessary to allow 
such verification, provided that it does not disrupt the use or exploitation of the property. 
 
If the mortgagee discovers that the property is not maintained properly and there is danger that the 
value of the property will decrease as a result, he/she may undertake the necessary and reasonable 
maintenance measures at the expense of the mortgagor. The mortgagee could also choose to 
accelerate the secured debt if serious damage was caused to the mortgaged asset. 
 
 
7.2 Insuring the mortgaged property 
 
The mortgaged property must be insured for its “replacement value” for the benefit of the 
mortgagee for the entire duration of the mortgage. Property insurance has been made legally 
compulsory for the benefit of both parties. It protects the interests of the mortgagee by protecting its 
security right from loss of or damage to the property. Insurance also protects the mortgagor who, 
without it, could lose the property and still owe the debt in full. Insurance therefore contributes to 
the overall reduction of the risks of lending and borrowing.  
 
If the property is already insured, the mortgagor will need to nominate the mortgagee as beneficiary 
of the policy. Should the mortgagor fail to insure the property, the mortgagee may do it instead at 
the expense of the mortgagor (the expenses will be included in the amount due by the mortgagor 
and covered by the mortgage). In practice, this is likely to trigger an acceleration clause and make 
the entire mortgage loan repayable at once. 
 
 
Practice note: The replacement value is calculated based on the costs in a total loss situation, that 
is to say, the house has been totally destroyed and has to be demolished and totally rebuilt. In 
addition to demolition and reconstruction, the costs also allow for fees of building surveyors or 
architects (plus VAT as applicable). Some insurance contracts also include the cost of temporary 
accommodation while the house is being rebuilt. In practice, if a claim arises to repair damage, 
assuming the mortgage payments are up to date, the mortgagee will authorise the insurance 
company to pay the claim direct to the mortgagor. The costs do not include any allowance for 
contents such as carpets, curtains, loose furniture and domestic appliances, for which a separate 
insurance policy can be obtained. 
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7.3 Can the mortgagor lease the property? 
 
If the property was leased before the creation of the mortgage, the mortgagor must have informed 
the mortgagee in writing of the existence of the lease. Failing to do so would entitle the mortgagee 
to request early performance of the secured obligation. 
 
 
Once the mortgage was created, the mortgagor could not lease the mortgaged property without the 
written consent of the mortgagee. If such consent has not been granted, the lease would not be valid 
and the tenant could be evicted. If, on the contrary, the mortgagee’s consent was duly sought in 
respect of, the lease agreement, the tenants cannot be evicted in case of enforcement until expiration 
of the tenancy/lease agreement, and the terms of the agreement would be opposable to the purchaser 
of the property upon enforcement. 
 
Practice note: If the property to be mortgaged is intended to be leased (for instance, office 
premises), it is recommended that the parties agree in detail in the mortgage agreement on the 
terms and conditions of such leases.  
 
 
7.4 Can the mortgagor sell or dispose of the mortgaged property? 
 
The mortgagor cannot dispose of the mortgaged property without the consent of the mortgagee. Any 
such transaction would be void. If the mortgagee consents to the sale, the mortgage remains 
attached to the property and would be enforceable against the new owner (also new mortgagor). 
 
Practice note: In practice, if the mortgagor wishes to sell the property, the mortgagee will agree 
subject to the full discharge of the mortgage loan and any outstanding fees and interest. 
 
 
7.5 Can the mortgagor mortgage the same property more than once? 
 
See section 6.7. 
 
 
8.  ASSIGNMENT AND PLEDGE OF THE MORTGAGE LOAN  
 
8.1 Can the mortgagee assign or pledge the mortgage loans (and the mortgage attached to 

the loan)? 
 
The main purpose of assigning or pledging rights under mortgage loans is for issuing mortgage 
securities, whether mortgage-backed securities or covered bonds. This can be done by the mortgage 
lender without the consent of mortgagor. 
 
Assignment 
 
Assignment of a mortgage loan to a third party is possible without the mortgagor’s consent, 
provided that the mortgagor had been made aware of such possibility at the time of execution of the 
mortgage agreement. The mortgage right is assigned together with the mortgage loan and cannot be 
assigned separately. There is no need to notify the mortgagor for the assignment to be valid. Nor is 
amendment of the Register of Immovable Property required, unless parties otherwise agree. The 
mortgagor will continue to make payments to the original lender (assignor), unless notified by the 
lender to begin payments to another entity. Should the mortgage need to be enforced, it will be 
sufficient for the new mortgagee to present evidence of the assignment of the mortgage loan and 
security right in its favour.  
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Practice note: Issuing mortgage-backed securities is a complex process and the assignment of the 
loans, albeit being a key aspect, is only a fraction of what needs to be contracted. It will thus be 
essential for the parties, in particular the mortgage lender, to consider in detail all aspects of the 
transaction as a whole.  
 
If the mortgage loan agreements were not notarised, the assignment agreement of all mortgage loans 
would not need to be notarised. 
 
Pledge 
 
The mortgagee can pledge the mortgage loans together with the mortgage security right attached. 
Such a transaction would be subject to the Pledge Law, and in particular will have to be registered 
against the pledgor (that is, the mortgagee) in the Registry of the Pledges over Movable Property 
held by the Ministry of Justice.  
 
 
9.  ENFORCING THE MORTGAGE 
 
Enforcement is the ultimate stage of the security right. Although the vast majority of mortgages will 
never reach this stage, particular attention has to be paid to what happens during the enforcement 
stage as the entire value of the mortgage depends upon it. In normal commercial practice, both 
parties should want enforcement to be fair, quick and efficient. The Mortgage Law’s objective was 
to build on already existing and well-established procedures and to strengthen the stages of the 
process that were reported as deficient or uncertain. Because the Moldovan mortgage market is still 
relatively small, cases of enforcement are quite rare but as the market develops, loan defaults will 
inevitably occur, especially in the case of an economic downturn. 
 
 
9.1 In what circumstances can a mortgage be enforced? 
 
If the claim (or part of it) secured by the mortgage is not duly and timely paid, the mortgagee may 
initiate enforcement of the mortgage. The mortgage contract might also specify other circumstances 
which would trigger the mortgage enforcement other than the debtor’s failure to pay, such as failure 
to insure or maintain the property properly, or destruction of the property. This is called an event of 
default. The trigger event is linked to an acceleration of the secured claim so that the full amount 
becomes due. If the mortgagee enforces because the mortgagor has failed to pay interest or one 
instalment in the payment schedule, it wants to be able to recover the whole claim, not just the 
unpaid interest or overdue instalments. 
 
Practice note: The trigger for the mortgagee’s right to enforce is the debtor’s failure to pay the debt 
or other contractually-defined circumstances. It is therefore important that the time and conditions 
of payment are defined without ambiguity, together with the other contractual circumstances. The 
most usual events of default set by lenders include: breach of certain obligations under the 
mortgage or loan agreement; bankruptcy of the debtor; material adverse event that influences the 
ability of the debtor to repay the debt; and so on. In practice, enforcement is a last resort 
instrument. Lenders will often explore all the circumstances of a debtor in default and try to 
renegotiate the terms.  
 
The Mortgage Law defines a number of events which accelerate the debt (that is, make it 
immediately and fully payable), such as if the property is destroyed or has deteriorated or its value 
has considerably decreased due to the mortgagor’s actions.  
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9.2 What are the pre-enforcement steps? 
 
To begin the enforcement procedure the mortgagee must notify in writing the mortgagor of its 
intention. The main purpose of this notice is to warn the mortgagor and encourage them to redeem 
the event of default and stop the enforcement process. 
 
The mortgagee must also register a notice in the Register of Immovable Property against the 
mortgaged property, which will act as a warning to the general public of possible future events 
affecting the property. The prospect of this happening may also be a practical incentive for the 
mortgagor not to procrastinate in performing obligations required under the mortgage agreement.  
 
Both notices must be signed by the mortgagee and must contain: 

• Details about the event(s) that trigger(s) the enforcement procedure. 
• Value of the outstanding secured claim; that is, the amount owed after acceleration plus fees, 

penalties and other costs. 
• Declaration of the mortgagee’s intention to enforce the mortgage. 
• Indication of the time when the execution process will start (such time may not be earlier 

than 20 calendar days after registration of the note by the Cadastral office). 
• Identification of the mortgaged asset. In particular, if the mortgage was granted over several 

immovable assets, the mortgagee could choose to enforce the mortgage over all or one of 
them at its discretion. 

• Request that the possession of the asset be transferred to the mortgagee. This is meant to 
allow the realisation process to proceed with the mortgagor’s co-operation via, for instance, 
a voluntary enforcement agreement;  

• Amount of arrears, including interest, fees and any other costs and expenses to be paid in 
order for the enforcement procedure to be discontinued, or actions to be taken by the debtor 
to cure their failure to perform their obligations adequately. 

• Signature of the mortgagee.  
 
To avoid delayed enforcement, the Law provides that the note is deemed received by the mortgagor 
seven working days from the day it is posted. 
 
Practice note: It is recommended to send such notice to the debtor by registered mail in order to 
have written proof of day of posting.  
 
 
9.3 What happens if the borrower is willing to co-operate? 
 
If the mortgagor is willing to co-operate with the mortgagee on the enforcement procedure, both 
parties can conclude an agreement of “voluntary execution of mortgage”, which must be 
authenticated by a notary. They could agree on any method and timing for the realisation of the 
mortgaged asset and the distribution of proceeds. They could also agree that the mortgagee is to 
take ownership of the property in payment for the secured debt. However, the agreement should not 
affect the rights of third parties.  
 
 
9.4 Procedure for starting enforcement: obtaining court ordinance 
 
If the notice period has elapsed without the mortgagor redeeming their obligations and no voluntary 
execution agreement has been concluded, the mortgagee may proceed with enforcement. The 
procedure provided by the Mortgage Law is to file an action before the court on the basis of the 
ordinance procedure as per the Civil Procedure Code.  
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The simplified procedure (ordinance procedure) requests the court to issue a decision in a speedy 
manner in the form of an ordinance. Under the Law, the mortgagor has certain limited grounds for 
objecting to the enforcement procedure, which are listed in the Mortgage Law and apply 
specifically to mortgages: 

• The mortgagee has failed to comply with all the formalities for starting the enforcement 
procedure (for instance, failure to register a notification at the Register for Immovable 
Property). 

• The notice sent to the mortgagor or registered in the Register if Immovable Property 
contains untrue information (for instance, the specified outstanding debt is inaccurate). 

• The mortgagor has redeemed himself/herself by complying with the conditions as set in the 
notice (such as by paying the late instalment and related interests). 

 
Other procedural grounds of general character for objections would also apply, such as expiration of 
the extinctive prescription period. 
 
The mortgagor must bring adequate evidence of the grounds put forward to prevent the issuing of 
the ordinance for the mortgage enforcement. Then, based on the available evidence, the court will 
decide whether or not to issue such an ordinance. If the mortgagor wants to take the matter further 
(for instance, because their objections were dismissed), they will then lodge an action based on the 
general procedure. If the ordinance was denied by the court or successfully challenged by the 
debtor, the mortgagee could also file an action based on the regular civil procedure. 
 
 
9.5 Is it necessary to involve the court? 
 
It is necessary to involve the court if the borrower is not willing to co-operate but the degree of 
court involvement depends on the circumstances. As a minimum, the mortgagee must have been 
issued a court ordinance giving him the right to proceed with the enforcement. The mortgagee may 
then choose to proceed with a court-supervised enforcement or not. In some instances, enforcement 
led by court is mandatory.  
 
 
9.6 What are the available modes of enforcement of the mortgage? 
 
The mortgagee can choose the mode of enforcement that seems the most appropriate in the given 
circumstances: 
 

• The sale of the mortgaged asset (with or without court supervision).  
• The acquisition by the mortgagee of the mortgaged asset (which, if the borrower is not 

willing to cooperate, would only be possible under court supervision). 
• The administration of the mortgaged asset by the mortgagee and collection of generated 

proceeds. 
 
The sale of the mortgaged property 
 
Sale of the mortgaged property is in most cases the most efficient way of mortgage realisation. 
Flexibility is very important as, depending on the type of property in question, a mode of sale may 
be preferred to generate better proceeds. The Mortgage Law envisages two cases:  
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a) Mortgagee-led sale 
 
When the mortgagee decides to sell the property, they are free to decide on the method of sale: 
closed tender procedure, direct sale to a prospective buyer or public auction. The mortgagee, 
however, has a duty to conduct the sale of the property without undue delay, on commercially 
reasonable terms and price, taking into account the interests of the mortgagor. This is an important 
requirement which ensures that the creditor does not proceed recklessly at the expenses of other 
creditors and the mortgagor.  
 
The mortgagee should inform the property’s purchaser about their status (that of mortgagee) in the 
context of the sale. Once the sale is concluded, the mortgagee is entitled to transfer title to the 
purchaser of the mortgaged asset on behalf of the mortgagor based on the agreement on voluntary 
execution of the mortgage right authenticated by a notary, the court ordinance or court judgement, 
as appropriate. 
 
b) Court-supervised sale 
 
The mortgagee may decide it best if the sale is conducted under the court’s supervision. The court 
determines the person responsible for the sale of the mortgaged asset. The court will generally 
appoint a specialised company to conduct the sale. The court also decides on the method of sale and 
the starting price, if necessary. Court-supervision of the sale is mandatory:  

• when the mortgage agreement did not include the required consents by concerned persons  
• when the mortgaged asset has historic, artistic or cultural value 
• when the mortgagor is missing and cannot be found 
• when the mortgagee wants to acquire the mortgaged asset (see below) 

 
Can the mortgagee acquire the property? 
 
Should the mortgagee wish to acquire the mortgaged asset, it can require that the sale is court-led 
and then bid or express interest as any other purchaser. The Court will determine the method of sale, 
the price and procedure and this ensures that the mortgagee does not receive preferential treatment 
unfair to other parties.  
 
Practice note: This acquisition should be distinguished from a clause in the mortgage agreement 
according to which the property title is to pass automatically to the mortgagee upon default, which 
is prohibited. After the secured claim becomes due, such agreement is permitted (under the 
conditions mentioned above).  
 
Administration of the property 
 
If the property generates proceeds (such as rents), the mortgagee may prefer to enforce the 
mortgage by putting the property under administration led by a third party and collecting the 
proceeds up to the amount of the debt secured by the mortgage.  
 
 
9.7 Eviction of occupants 
 
If the property is occupied, whether by the mortgagor or other persons, they are bound by law to 
leave the property as soon as the court has issued the ordinance or the mortgagee and mortgagor 
have signed the voluntary enforcement agreement. The mortgagee could enrol the court bailiff if 
this is necessary. 
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Practice note: In order to evict the persons living at the place of the mortgagor, it is advisable to 
request that the document on the basis of which eviction is carried out (court ordinance, decision or 
agreement on voluntary execution) should indicate the name(s) of the person(s) subject to eviction. 
 
However, if the property was leased and the creditor was informed about the lease at the time of the 
mortgage agreement, or has consented to the lease during the term of the mortgage, the tenants will 
be allowed to stay in the property until their lease contract expires.  
 
 
9.8 Who bears the enforcement costs? 
 
All enforcement costs are paid out of the realisation proceeds, ahead of all other claims.  
 
 
9.9 Can the mortgagor stop the enforcement procedure? 
 
After the elapse of the period set out in the notice (no less than 20 days from the registration of the 
notice in the Register), the mortgagee may begin the enforcement procedure. The mortgagor could, 
within this time period, remedy the breach, pay the arrears and so on, as provided in the notice. 
Beyond this time period, the Mortgage Law entitles the mortgagee to continue the enforcement 
procedure. The only possibility the mortgagor would have to avoid the realisation of the property 
would be to pay the secured debt and all costs and expenses in full (as this would terminate the 
mortgage). 
 
If the enforcement procedure is later declared invalid, the mortgagee will be bound to return the 
mortgaged asset or to reimburse the price at which the asset has been sold, as the case may be, and 
compensate the mortgagor for all damages caused. 
 
 
9.10 Enforcement of a subsequent mortgage 
 
If several mortgages have been created over the same property, it is possible that the event of 
default of a subsequent mortgage is triggered before the enforcement of preceding mortgage(s). In 
this event, the subsequent mortgagee must notify all preceding mortgagee(s) of its intention to 
enforce its mortgage. Failure to do so could result in a claim for damages.  
 
The preceding mortgagees have 15 working days as of the date of notification receipt to commence 
enforcement of their mortgage by demanding from the mortgagor early performance of the secured 
debt. If no mortgagee initiates the execution procedure within the indicated period, the subsequent 
mortgagee may proceed with the enforcement but must do so without undue delay.  
 
Execution of the mortgage by the subsequent mortgagee does not deprive the preceding 
mortgagee(s) of its priority rights over the proceeds from the property’s realisation. The subsequent 
mortgagee must first distribute the proceeds to all mortgagees, up to the amount of their secured 
claim, in accordance with the priority ranking as evidenced in the Register of Immovable Property.  
 
 
Practice note: If a lender is willing for the borrower to grant subsequent mortgages over the 
mortgaged property, he/she should consider including in the mortgage agreement (i) that an event 
of default would be triggered by the start of enforcement of the subsequent mortgages and (ii) that 
the mortgagor could not sign with the subsequent mortgagees a voluntary enforcement agreement 
without the consent of the preceding mortgagee. 
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10.  TERMINATION OF THE MORTGAGE 
 
10.1 Could a mortgage be terminated without the express consent of the mortgagee? 
 
In general, a mortgage terminates when the secured claim is repaid in full, or when the mortgage is 
enforced and the property realised. Unless expressly agreed by the mortgagee, a mortgage would 
not terminate by the transfer of title to a third party – the property would be transferred encumbered 
by the mortgage (such as in the case of inheritance). 
 
Practice note: If the property is sold the mortgage usually becomes due for full repayment. The 
purchaser would be assessed under the credit policy of the current lender (or a new lender) to 
assess their suitability for a mortgage.  
 
However, the mortgage will also terminate if the mortgaged asset is destroyed (by force of nature or 
any other force independent of the mortgagor), expropriated or excluded from the civil circuit (by 
law or regulation). It is thus important for the parties to have obtained property insurance and, if the 
risks of expropriation or else are real, provided in the mortgage agreement on how these situations 
are to be dealt with. 
 
The mortgage record will be removed from the Register of Immovable Property upon a request 
from the mortgagee or any other interested person having the written consent of the mortgagee.  
 
11.  PRE-CONTRACTUAL INFORMATION AND CONSUMER PROTECTION 
 
To a large extent, the mortgage market in Moldova is nascent. As it is developing, it is important 
that this takes place on a fair and transparent basis, especially when the borrowers are individuals 
taking on loans to purchase their homes. In the European Union, a Voluntary Code of Conduct for 
Pre-contractual Information on Home Loans was adopted in 2001, aimed at improving and 
standardising consumer information to help prospective borrowers choose the mortgage loan best 
suited to their needs.  

 

The Moldovan Mortgage Law reflects these standards in a chapter that applies when the mortgagor 
is an individual (consumer) and the mortgagee enters into a mortgage as part of its business 
activities. A consumer is defined as a natural person acting outside his trade, business or profession. 
For example, a farmer borrowing money to purchase cattle is not a consumer, while the same 
farmer borrowing money to build his home is a consumer. These provisions are provided in addition 
to standard contractual clauses and consumer protection rules that already exist and are applicable 
as the case may be. 

 

They protect not only the borrower—that is, the person receiving the mortgage loan—but also the 
mortgage guarantor and the prospective borrower (the applicant), who deserve just as much 
protection under the law. The mortgagee could not contractually limit its liability in this respect. 

 
 
11.1 What information is required in mortgage product advertisements? 
 
The advertisement that mortgagees may make of their products must give true information and 
avoid misleading statements. When the advertisement mentions the mortgage loan’s interest rate, it 
should provide the total foreseeable amount that the mortgagor will end up paying on top of the 
principal amount. The idea is to allow customers to compare products offered by different mortgage 
lenders and to make an informed choice on which one suits them best. 
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11.2 What information must the lender give to the borrower prior to entering into the 

mortgage? 
 
Once the lender and the borrower start discussing the terms of the mortgage loan and mortgage 
agreement, it is particularly important that the borrower fully understands the extent of the 
obligations they are about to enter into. For this, the law imposes on the mortgage lender a general 
duty of information for all terms and conditions of the mortgage agreement and for the underlying 
debt agreement. The mortgage lender also must provide the following specific information: 
 

• Details of all costs (and manner of calculation, including when costs may be reimbursed by 
the lender but will have to be advanced by the customer) related to the loan and mortgage 
that will be borne by the debtor. 

• Information about whether pre-payment (early periodic or complete payment) is permitted 
and any related costs or penalties. 

• The risk of loss of the right of ownership over the mortgaged property in cases of non-
performance or improper performance under the secured obligation.  

• What events trigger enforcement, which can lead to loss of ownership.  
• The possibility of unilateral changes in the rate of interest, if appropriate. 
• Copy of the evaluation report of the mortgaged asset. 

 
 
 Example: 

A typical €100,000 20-year standard variable interest rate mortgage for an 
owner-occupier residential property will have monthly repayments of 
€700.52, if the APR is 5.88%. If the APR does not vary during the term of 
the mortgage, the total cost of credit would be €68,124.80. The total 
amount repayable would thus be €168,124.80. 
 
Clauses to be included in the contract:  
WARNING: If your mortgage loan is at a variable rate please note: the 
payment rates on this loan may be adjusted by the lender from time to 
time. 
WARNING: You may have to pay charges if you pay off the fixed rate 
loan early. 
WARNING: Your home is at risk if you do not keep up payments on a 
mortgage or any other loan secured on it. 

 

 
 
11.3 What information must the lender give to the borrower after the conclusion of the 

mortgage loan? 
 
Once a year, the mortgagee must provide the debtor with a statement accounting for all the 
payments, interest, fees and charges made up to that date and the remaining balance on the loan. 
The debtor can request additional statements, but the lender may charge a fee for these statements.  
 
If there is any change in the interest rate on the secured debt, such change must be notified to the 
mortgagor 30 days before the change comes into effect.  
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11.4 Can the lender condition the loan on the borrower purchasing other products? 
 
The lender, or its affiliates, is prohibited from requiring the debtor to purchase other products of the 
lender as prerequisites to the signature of the mortgage agreement, such as taking a credit card from 
the bank or a life insurance product. The lender may offer such services and the borrower may 
chose to take them. In fact, in developed economies, there is evidence that the strong bond that is 
established between the borrower and the mortgage lender is very favourable to the development of 
other retail relationships.  
 
 
11.5 Can the lender disclose the borrower’s personal data? 
 
Processing a mortgage loan application requires the borrower to disclose a lot of personal data 
regarding, for instance, income, financial affairs, health, past credit history, and so on. The borrower 
needs to be confident that these data will be handled in confidence and not disclosed to third parties. 
The Mortgage Law makes this information confidential and lenders would be liable for disclosing 
these data, unless specifically authorised by the borrower.  
 
 
Practice note: Disclosure of personal data may be required when the lender intends to sell the 
mortgage loans, typically in the case of securitisation or issuance of covered bonds. It is 
recommended that such disclosure be mentioned in the mortgage documentation, under the 
condition that the transferee treats the information confidentially. Personal data, excluding 
borrower’s name or address or other identifying information, should also be permitted to be 
disclosed to investors for the purposes of investment decisions. 
 
 
12. THE SPECIFIC CASE OF MORTGAGE OVER BUILDING IN CONSTRUCTION 

OR TO BE BUILT 
 
When the Mortgage Law was prepared, one of the concerns expressed by banks was their inability 
to provide a loan to an individual willing to purchase a property under construction (or to be 
constructed in the future) because of the impossibility of taking and registering a mortgage over 
such property. The Mortgage Law has developed technical means to achieve this and it is 
anticipated that it will facilitate the financing of both individuals and developers.  
 
A future property can now be registered at the Register of Immovable Property to allow it to be 
encumbered by a mortgage. The (future) owner of the building will need to submit: 
 

• documents confirming ownership or other rights over the land on which the property will be 
built, unless such right is already registered in the Register (for example, in the form of a 
purchase agreement, privatisation agreement, lease agreement, or similar) 

• construction authorisation 
• certificate of degree of completion of the building if under construction, issued by the 

Cadastral office 
• declaration of condominium when the building is to be divided in separate units with 

common areas (staircases and so forth), which is to include i) information describing the 
future construction, floor by floor, and ii) descriptions of all separate units, their borders and 
allocated share of common areas 
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The building will be assigned a temporary cadastre number. The title has a temporary nature but 
will automatically become permanent when the building’s construction and all related formalities 
are completed. Once registered, such buildings and separate units can be mortgaged, sold or 
disposed of in any other way. In particular, the construction company will want to pre-sell the 
construction (such as in the case of flats to be sold individually).  
 
 
 Example: 

Development company A has purchased or obtained a long-term lease 
over a parcel of land and a construction permit to build three apartment 
blocks of 20 flats each. A has obtained all the authorisations and permits 
from the construction plans, but needs working capital to finance the 
building costs. A approaches bank B and obtains a loan secured by a 
mortgage on the land (or pledge on land lease) and all three apartment 
blocks. To perfect the mortgage, A will need to register a temporary title 
over each of the apartment blocks, before registering a mortgage over 
them for the benefit of B. 

 

 
 
 Example: 

Development company A and bank B agree that A will have the right to 
pre-sell each of the 20 apartments in each block to individual purchasers, 
and will have to pay an agreed amount out of the purchase price for each 
apartment against B’s working capital loan.  
 
C wants to purchase one of the apartments from A but needs to take a loan 
to pay for it. C approaches bank D and negotiates a suitable product. D 
requires a mortgage of the future apartment as a guarantee for the loan. 
Because the apartment blocks have been registered with a condominium 
declaration, the mortgage is possible by i) releasing B’s mortgage against 
that particular apartment and ii) registering of the new (temporary) title of 
C over the apartment and iii) registering the new mortgage for the benefit 
of bank D.  

 

 
Registration of future constructions, and apartments within such a construction, in the form of a 
condominium, should be distinguished from the registration of the so-called “investment 
agreements for construction apartments”. Construction companies are encouraged not to confuse 
them. These are two different ways to protect the rights of individuals who wish to acquire 
apartments to be built. 
 
Registration of the future construction or separate units, in the form of a condominium, allows the 
registration of a temporary title over the apartment to be built and the creation of a mortgage over 
such apartment. 
 
13.  SUPERVISION OF MORTGAGE LENDING ACTIVITIES 
 
Mortgage lending activity is a supervised activity and organisations who offer mortgage loans 
secured by mortgages are subject to regulation and supervision. Commercial banks are supervised 
and regulated by the National Bank of Moldova. Non-banking financial institutions are supervised 
and regulated by the National Commission for the Financial Market.  
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ANNEX 
 
 

RESIDENTIAL MORTGAGE LOAN CONTRACT 
 

Checklist of recommended provisions 
 
 
This checklist is intended to give guidance on the contractual provisions that parties (especially the 
mortgagee / lender) may want to include in order to i) comply with the Mortgage Law and ii) apply 
the best international practices in this area. This checklist has been specifically designed to apply to 
residential mortgage loans provided by financial institutions to consumers (individuals borrowing 
for their personal needs) for the purchase or improvement of their home (principal place of 
residence). 
 
It follows the common practice of consisting of an offer from the lender to the borrower of a loan 
guaranteed by a mortgage (security right) into a single document.  
 
The checklist is indicative only and does not constitute legal advice in any way.  
 
Parties’ details 
 

- Name of the mortgagee and business address 
- Name of the mortgagor(s), residence address, state identification number(s). If the 

property is jointly owned, all joint owners must sign the mortgage agreement and 
become mortgagors 

- Name of debtor(s) (borrower(s)) if different from mortgagor), residence address, state 
identification number(s) 

 
Details of the mortgage loan offered 
 

- Amount of credit advanced and currency 
- Term of the loan 
- Number of repayment instalments 
- Instalment type (monthly, etc) 
- Amount of each instalment* 
- Type of loan (for example, annuity, interest only) 
- Type of interest rate (variable or fixed) 
- Total  amount repayable* 
- Total cost of credit (this is the difference between ‘amount of credit advanced’ and the 

‘total amount repayable’* 
- Annual percentage rate (APR) of the credit (the equivalent, on an annual basis, of the 

present value of all commitments (loan repayments and charges) future or existing, 
agreed between the lender and the borrower)* 

- Interest rate at time of signature 
- Possibility of unilateral changes in the interest rate, if appropriate - any change must be 

notified to the mortgagor 30 days before the change comes into effect 
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Details of the mortgaged property 
 

- Identification of the property to be mortgaged: nature of the asset, cadastral number, 
location and description 

- If the property is owned in condominium, details of the share of the commonly owned 
property 

- Purchase price (if applicable) 
- Valuation for mortgage purposes (market value)** 
- Valuation for insurance purposes (replacement value)** 
- Risk of loss of the property ownership in case of non-performance or improper 

performance under the secured loan  
 

Conditions of the offer 
 

- Mortgage to be created on the above-mentioned property and the explicit consent of the 
mortgagor(s) to grant a mortgage over such property to secure the mortgage loan as well 
as future obligations that may exist between the debtor and the mortgagee (if applicable) 

- Obligation of the mortgagor to name the mortgagee as a joint beneficiary over the 
buildings insurance to be subscribed 

- Obligation of the debtor to name the mortgagee as a joint beneficiary over the debtor’s 
life assurance (if deemed appropriate) 

- Subsequent mortgage not allowed without the mortgagee’s consent  
OR 

- Subsequent mortgages allowed but the start of enforcement of the subsequent mortgages 
would trigger an event of default on the present loan and the mortgagor undertakes not to 
sign with the subsequent mortgagee(s) a voluntary enforcement agreement without the 
consent of the present mortgagee 

- Lease of the property not allowed without the consent of the mortgagee 
- If the property ceases to be the debtor’s main residence, the debtor must inform the 

mortgagee immediately 
- Debtor  responsible for the mortgagee’s costs incurred in relation to the mortgage loan 
- Joint and several liability of joint mortgagors (if applicable)over the entirety of the debt 
- Phased draw downs of the loan by the debtor allowed (if deemed appropriate) 
- Information about whether pre-payment (early periodic or complete payment) is 

permitted, and any related costs or penalties 
- If repayments not made duly and timely, the mortgagee has the right to call for early 

repayment of loan/interest due, surcharges on arrears, fees and penalties 
- If the mortgage loan not paid, the mortgagee has the right to initiate enforcement of the 

mortgage over the property  
- If the mortgagor fails to insure or to properly maintain the property, or if the property is 

destroyed, the mortgagee has the right to initiate enforcement of the mortgage over the 
property  

- Consent to mortgage required from interested third parties (for example, occupants or 
spouse who is not a joint owner of the property) 

- Sale of the mortgage loan and the security right to a third party possible 
- Processing of the mortgage loan by third party(ies) possible 
- Borrower consents to have their personal data disclosed to third parties under the 

condition that these parties treat the information confidentially  
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- Personal data excluding borrower’s name or address or other identifying information are 
permitted to be disclosed to investors for the purpose of investment decisions 

 
- Consent(s) of mortgagors to the mortgage contract and acceptance of the conditions 

 
 

* The amount of each instalment can be stated for a variable rate as well as a fixed rate. It may 
change during the course of the mortgage or it may not. The Mortgage Law allows for 
‘uncertainties’. The ‘total amount repayable’ and ‘APR’ also allow for uncertainties. The purpose of 
APR is to allow borrowers to compare interest rates and charges between lenders so as to make an 
informed decision. 
 
** As provided in the evaluation report on the mortgaged asset, a copy of which is included in the 
mortgage loan offer. 
 




