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The Project Complaint Mechanism (PCM) is the accountability mechanism of the EBRD. PCM
provides an opportunity for an independent review of Complaints from one or more individual(s)
or organisation(s) concerning an EBRD Project, which allegedly has caused, or is likely to cause
harm. PCM may address Complaints through two functions: Compliance Review, which seeks to
determine whether or not the EBRD has complied with its Environmental and Social Policy and/or
the Project-specific provisions of the Public Information Policy; and Problem-solving, which has
the objective of restoring a dialogue between the Complainant and the Client to resolve the
issue(s) underlying a Complaint without attributing blame or fault. Affected parties can request
one or both of these functions.

For more information about PCM, contact us or visit www.ebrd.com.

Contact information
Inquiries should be addressed to:

The Project Complaint Mechanism (PCM)

European Bank for Reconstruction and Development
One Exchange Square

London EC2A 2JN

Telephone: +44 (0)20 7338 6000

Fax: +44 (0)20 7338 7633

Email: pcm@ebrd.com

“B http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism.html

How to submit a Complaint to the PCM

Complaints about the environmental and social performance
of the EBRD can be submitted by email, telephone or in writing
at the above address, or via the online form at:

‘B http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism/submit-a-
complaint.html
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EXECUTIVE SUMMARY

The Project Complaint Mechanism (PCM) received a Complaint in relation to the EBRD’s financing
of the Nenskra HPP Project (the Project), alleging non-compliance with the Bank’'s 2014
Environmental and Social Policy (ESP). In particular, the Complainants allege Project impacts and
harm on Svan people, who self-identity as being Indigenous, but are not recognized as such by
the Government of Georgia. Complainants allege Project impacts on their culture, livelihoods,
health and general well-being. Complainants also assert limited public consultations, insufficient
impact assessment and mitigation measures undertaken on the Project. The Complainants
requested that a Compliance Review be undertaken by the PCM.

In consideration of the Bank’s responsibilities under the ESP in relation to the issues raised in
the Complaint, the Eligibility Assessors have determined that the Complaint is eligible for a
Compliance Review.

The PCM Eligibility Assessors find that the Complaint satisfies the criteria for a Compliance
Review, as set out in the PCM Rules of Procedure (PCM RPs).
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BACKGROUND

On 30 May 2018 the PCM received a Complaint regarding the Nenskra HPP Project.t The
Complaint was submitted by four community members of Chuberi, in the Samegrelo-Zemo
Svaneti region of Georgia, who requested their identities be kept confidential. Complainants
are supported by CEE Bankwatch Network and Green Alternative, an NGO based in Georgia.
The Complainants requested that the PCM undertake a Compliance Review in relation to the
Project.

The PCM registered the Complaint on 11 June 2018 in accordance with paragraphs 11-13 of
the PCM Rules of Procedure (PCM RPs). The Complaint was subsequently posted on the PCM
Register pursuant to paragraph 20 of the PCM RPs. On 27 June 2018 an ad hoc PCM expert
was appointed as Eligibility Assessor to conduct the Eligibility Assessment of the Complaint
jointly with the PCM Officer, in accordance with paragraph 22 of the PCM RPs.

The Project involves the construction of a large dam on the Nenskra River with a height of
130 m and a reservoir of up to 3 km2 and the construction of 280MW Hydropower Plant
(HPP). The hydropower scheme is located in Samegrelo-Zemo Svaneti region, on the territory
of Mestia Municipality.

The Project is developed by JSC Nenskra, a special purpose vehicle (SPV) established in
Georgia for the sole purpose of constructing the 280 MW JSC Nenskra Hydro. At financial
close the SPV will be majority owned by Korea Water Resources Corporation (K-water), a
State-owned company registered in South Korea, with a participation of 10% by Partnership
Fund, a state-owned company registered in Georgia. More information can be found on the
JSC Nenskra website.2

The Nenskra HPP Project was approved by the EBRD Board of Directors on 31 January 2018
and has been Categorised “A” in line with EBRD's 2014 Environmental and Social Policy
(ESP) thereby requiring a formalised and participatory Environmental and Social Impact
Assessment (ESIA) to be prepared by the Project Sponsors in accordance with EBRD's
Performance Requirements (PRs). The proposed hydropower scheme includes the
construction of a large dam which therefore triggered Category “A” requirements; in addition
the Project comprises a large and complex Greenfield development with a number of
significant environmental and social sensitivities.

A detailed Project description is provided in the ESIA and, as indicated, the Project includes a
number of "large" (as per International Commission of Large Dams definitions) infrastructure
components as well as extensive tunnelling for the transfer of water from a neighbouring
catchment. The Project's catchment area is entirely within Georgia; however, it is highly
sensitive from both social and environmental viewpoints. The Project footprint is therefore
relatively large and complex and has been carefully considered during the preparation of the
ESIA by the Sponsors and resulting due diligence by EBRD. 3

STEPS TAKEN IN THE ELIGIBILITY ASSESSMENT
The Eligibility Assessors have undertaken a general examination of the Complaint, and

additional information provided by the Complainants, EBRD Management and the Client, to
determine if the eligibility criteria set out in the PCM RPs are satisfied.

1 Complaint Number 2018/08, available at http://www.ebrd.com/work-with-us/project-finance/project-
complaint-mechanism/pcm-register.html and annexed to the report.

2 Project Summary Document for Nenskra HPP Project, available at https://www.ebrd.com/work-with-
us/projects/esia/nenskra-hpp-portage.html

3 Bank Management response dated 10 July 2018, annexed to this report.
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8. Asite visit was not considered necessary for the purposes of this Eligibility Assessment as the

Assessors deemed it sufficient and adequate to determine eligibility primarily through a
document-based review.

PCM had meetings and written communication with the Complainants, Bank staff and the
Client since the receipt of the Complaint, during May - August 2018.

SUMMARY OF THE RELEVANT PARTIES’ VIEWS

1. Complainants

10. The Complaint describes the alleged harm caused by the Project as follows:

[..] potentially significant impacts and harm on Svans as Indigenous People, on our
culture, livelihoods, health and general well-being of the impacted community, by
accepting the lack of proper public consultations, as well as by approving the project that
lacks proper impact assessment and mitigation measures. Hereby we allege that the
Nenskra HPP project fails to meet the EBRD’s policy and Performance Requirements
(PRs), especially PR 1 on Assessment and Management of Environmental and Social
Impacts and Issues, PR 5 on Land Acquisition, Involuntary Resettlement and Economic
Displacement, PR 7 on Indigenous People, PR 8 on Cultural Heritage and PR 10 on
Information Disclosure and Stakeholder Engagement.

11. Complainants allege that EBRD has failed to ensure compliance of the Nenskra HPP Project,

as follows:

[..] Failure to recognise and treat Svans as Indigenous Peoples - Non-compliance with R7
on Indigenous Peoples (part 4)

Lack of coherence of PR7 with principles of UN Declaration on Rights of Indigenous
Peoples, ILO Convention no.169, EU policy (part 5)

Lack of assessment of alternatives, cumulative impact - Non-compliance with PR1 on
Assessment and Management of Environmental and Social Impacts and Issues (part 6)
Lack of gender impact assessment - Non-compliance with PR 1 on Assessment and
Management of Environmental and Social Impacts and Issues and PR 2 on Labour and
Working Conditions (part 7)

Non-compliance with PR 10 on Information Disclosure and Stakeholder Engagement and
commitment to respect the Aarhus Convention (part 8)

Violation of the customary land rights of Svans, inadequate livelihood restoration -non-
compliance with PR5 on Land Acquisition, Involuntary Resettlement and Economic
Displacement (part 9).Failing to assess Nenskra project’s threats to Svan culture - non-
compliance with PR 8 on Cultural Heritage (part 10) 4

2. Bank Management

12. EBRD Management submitted its written response5 to the Complaint to the PCM on 10 July

2018.

13.In response to Complainants’ request that PCM establish a panel of experts in the area of

Indigenous Peoples, Bank Management highlights that EBRD’s position is that PR7 of the
ESP does not apply, and that this was confirmed by multiple independent experts.

4 Complaint
5 The Bank Management response dated 10 July 2018 in annex to this report.
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According to the Bank’s response, meaningful consultations have been conducted with
impacted communities and the ESIA meets the PRs as set by the ESP.

Management explains that an independent panel of experts was convened to provide
additional oversight and transparency into the Project design and implementation
arrangements. One of the recommendations of the panel was to avoid physical resettlement
of local communities and additional actions to be taken regarding public safety.

Management highlights the fact that a precautionary approach was undertaken to avoid the
Project being located within a protected area.

In conclusion, EBRD Management states that considerable efforts were made to undertake
an extended due diligence process that lasted more than three years and that they are
confident that the Project has been designed to meet relevant PRs of the ESP.

3. Client
The Client submitted a written response® to the Complaint to the PCM on 10 July 2018.

In the response, the Client describes their efforts to ensure Project information disclosure
and consultation with stakeholders during March-August 2017.

Further, in relation to Complainants’ allegations regarding the lack of impact assessment and
mitigation measures, the Client clarifies that a gap analysis of the 2015 Environmental
Impact Assessment was conducted by independent consultants and subsequent mitigation
measures were described in the Environment and Social Management Plan. The Client’s
response also details that the ESIA includes gender disaggregated data.

The Client’s response also indicates that a Livelihood Restoration Programme has been
proposed to be consulted with Project affected people, and additional efforts were
undertaken to preserve cultural heritage.

Further, with regards to PR7, related to Indigenous Peoples, the Client states that they
involved external consultants who undertook research concluding that lenders policies
regarding Indigenous Peoples did not apply to the Svan population living in the Project area
of Influence.”

DETERMINATION OF ELIGIBILITY

The Eligibility Assessors have examined the Complaint to determine whether it meets the
relevant eligibility criteria under paragraphs 24-28 of the PCM RPs and gave due
consideration to the responses of EBRD Management and the Client in accordance with
paragraph 29 of the PCM RPs. The PCM has also sought additional information and
documentation from Bank staff (in particular, the Banking and Environment & Sustainability
Departments) and the Client.

Pursuant to paragraph 24 of the PCM RPs, the Eligibility Assessors do not judge the merits of
the allegations in the Complaint and do not make a judgement regarding the truthfulness or
correctness of the Complaint in making their eligibility determination.

The Eligibility Assessors have also taken note that the criteria outlined in paragraph 25 of the
PCM RPs have been addressed by the Complainants as follows:

6 Client response dated 10 July 2018 in annex to this report.
7 Ibid.
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e The Complainants have requested the PCM to undertake a Compliance Review to
address the issues raised in the Complaint.

e The Complainants have indicated the outcomes sought as a result of use of the PCM
process:

First, the PCM should assign recognized and independent Indigenous Peoples
experts and Indigenous peoples organizations, like the United Nations Permanent
Forum on Indigenous Issues (UNPFII), to | review the compliance of the EBRD
with its policy commitments, as well as review EBRD’s Indigenous Peoples PR
coherence with relevant international law and good practice, including
Declaration on Rights of Indigenous Peoples, ILO Convention 169 and EU policy
approach to Indigenous Peoples. Based on this review, the PCM should make
recommendations for necessary steps and improvements on both project and
policy level.

Second, the EBRD should trigger PR 7 for the Nenskra HPP project by
acknowledging Svans’ self-identification and requests to be treated as
Indigenous Peoples.

Third, the EBRD should request from the Republic of Georgia conducting an
appropriate alternative analysis for the Nenskra HPP project, which should be
accompanied by meaningful consultations based on the special measures, such
as Free Prior Informed Consent, in line with the international law protecting
Indigenous Peoples’ rights.

Fourth, the EBRD should require a new ESIA, should address all relevant
environmental, social, gender and economic issues, taking into due account the
feedback from affected communities. EBRD should commission an independent
review of the new ESIA coming from project vast impact over Svan communities
and citizens of Georgia.

Finally, if the above cannot be done, the EBRD should withdraw its commitment
to the Nenskra HPP project, as it threatens imminent and irreparable harm to
local people and the Upper Svaneti region, and it stands in manifest violations of
the EBRD’s applicable environmental and social standards.

e The Complainants have submitted copies of their correspondence with the Bank and
other relevant documents related to their Complaint.

e The Complainants have indicated details of a Relevant EBRD Policy:

[...] Hereby we allege that the Nenskra HPP project fails to meet the EBRD’s
policy and Performance Requirements (PRs), especially PR 1 on Assessment and
Management of Environmental and Social Impacts and Issues, PR 5 on Land
Acquisition, Involuntary Resettlement and Economic Displacement, PR 7 on
Indigenous People, PR 8 on Cultural Heritage and PR 10 on Information
Disclosure and Stakeholder Engagement.

26. Pursuant to paragraph 28 of the PCM RPs, the Eligibility Assessors have found that the
Complaint was not filed fraudulently or for a frivolous purpose and its primary purpose is not
to seek competitive advantage through the disclosure of information or through delaying the
Project. The Eligibility Assessors have also found that the issues raised in the Complaint do
not trigger third party obligations.
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1. Eligibility for a Problem-solving Initiative

PCM’s Problem-solving function has the objective of restoring a dialogue between the
Complainant(s) and the Client to resolve the issues underlying a Complaint without attributing
blame or fault. In their Complaint, the Complainants have not indicated an interest in
pursuing a dialogue process with the Client, convened by the PCM.

During a video call with representatives of the Client held by the PCM on 22 August 2018, the
Client showed an interest in a potential Problem-solving Initiative under the auspices of the
PCM involving community members and their advisors.

In making their determination, the Eligibility Assessors take into account the PCM function
requested by the Complainants. The Complainants only requested a Compliance Review be
undertaken by the PCM.

Considering that the Problem-solving Initiative is a voluntary process and both Parties should
be willing to engage in a facilitated dialogue, the Eligibility Assessors have considered it
unproductive to recommend a Problem-solving Initiative.

2. Eligibility for a Compliance Review

In considering whether the Complaint meets the eligibility criteria for a Compliance Review,
the Eligibility Assessors have concluded that the conditions set out in paragraph 24(b) of the
PCM RPs have been met:

o the Complaint was filed within the prescribed timeframes; and
o the Complaint relates to the EBRD 2014 Environmental and Social Policy.8

Further, the Eligibility Assessors have considered that the Complaint raises more than a
minor technical violation of the Relevant Policy.

The Eligibility Assessors consider that paragraph 27(a) of the PCM RPs is also satisfied. The
issues raised in the Complaint highlight matters that relate to actions or inactions which are
the responsibility of the Bank. Under the ESP the Bank has clear responsibilities to ensure
adequate due diligence for the Project and to monitor Client commitments - namely:

e  Ensure that the Client undertakes an adequate environmental and social appraisal and
identifies relevant requirements of PR1 applicable in relation to the Nenskra HPP
Project, and how those are to be addressed and managed through the Project cycle;

e  Ensure that the Client is properly applying relevant provisions of PR5 related to Client’s
land acquisition, involuntary resettlement and economic displacement;

e Ensure that the Client has adequately assessed if the Project is likely to affect
Indigenous Peoples and to ascertain by seeking expert advice on the matter, if required,
whether a particular group affected by the Project is considered Indigenous in
accordance with PR7; and,

e Ensure that the Client would, as part of its environmental and social assessment
process, identify the relevant requirements of PR8 applicable under the Project and how
these would be addressed as part of the Client’'s overall Environmental and Social
Management System (ESMS) and/or the Project's Environmental and Social
Management Plan (ESMP).

8 Paragraph 24(b) of the PCM RPs stipulates that: “To be held eligible for a Compliance Review, the
Complaint must be filed within 24 months after the date on which the Bank ceased to participate in the
Project and must relate to a Relevant EBRD Policy.”
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e Finally, under PR10 and PR1, the Bank has a responsibility to ensure that the Client
properly identified and engaged with relevant stakeholders as an integral part of their
overall environmental and social management system, the Project’s environmental and
social assessment process and the environmental and social management plan.

V. CONCLUSION

34. Based on this assessment, the Eligibility Assessors have found the Complaint eligible for a
Compliance Review, in accordance with the Terms of Reference set out below.
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COMPLAINT No: 2018/08 Nenskra HPP

TERMS OF REFERENCE FOR A COMPLIANCE REVIEW

Application

1.

These Terms of Reference apply to any inquiry, action or review process undertaken as part
of the Compliance Review, with a view toward determining, as per PCM RP 41 if (and if so,
how and why) any EBRD action, or failure to act, in respect of the Project has resulted in non-
compliance with a Relevant EBRD Policy, in the present case, the EBRD's 2014
Environmental and Social Policy. If it is determined that there has been non-compliance, the
Compliance Review will recommend remedial changes in accordance with PCM RP 44.

Activities carried out as part of the Compliance Review, and subject to these Terms of
Reference, are subject to modifications, which the Compliance Review Expert and the PCM
Officer may, at any time, expressly agree upon, except any modification that may prejudice
the interests of any Relevant Party or is inconsistent with accepted review practice.

Compliance Review Expert

3.

In accordance with PCM RP 40 the PCM Officer will appoint a PCM Expert who was not the
Eligibility Assessor, to act as the Compliance Review Expert and to conduct the Compliance
Review.

The Compliance Review Expert shall conduct the Compliance Review in a neutral,
independent and impartial manner and will be guided by principles of objectivity and fairness
giving consideration to, inter alia, the rights and obligations of the Relevant Parties, the
general circumstances surrounding the Complaint and due respect for EBRD staff.

Time Frame

5.

The Compliance Review will commence as soon as possible following the posting of the
Eligibility Assessment Report containing these Terms of Reference in the PCM Register on the
EBRD website.

Every effort shall be made to ensure that the Compliance Review is conducted as
expeditiously as circumstances permit, and it is intended that the Compliance Review shall
be concluded within 60 Business Days of its commencement. At the request of the
Compliance Review Expert, the PCM Officer may extend this time period for as long as
necessary to ensure full and proper conduct of the Compliance Review. Any such extension
shall be promptly notified to all Relevant Parties.

Scope of Compliance Review

7.

Based on the issues raised in the Complaint, the Compliance Review Expert will determine
which provisions of applicable Relevant EBRD Policies apply, and examine core compliance
issues (such issues being limited to matters raised in the Complaint). Besides making
reference to specific PRs, the TORs do not neglect potential inter-linkages between the
different PRs.

10
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PR 1: Assessment and Management of Environmental and Social Impacts and Issues

- Did the Bank ensure that the Client undertook adequate environmental and social
assessment on the Nenskra HPP Project commensurate with and proportional to the Project
potential impacts, including cumulative Project impacts and issues as specified in PR 1
paragraph 7, PR 1 paragraph 8, PR 1 paragraph 9, PR 1 paragraph 10 and PR 1 paragraph
15 and with additional requirements on assessment of cumulative impact as found in PR 3
paragraph 19 and PR 6 paragraph 8?

- Did the Bank ensure that there was an assessment of environmental impacts of associated
facilities in line with Annex 2 of the ESP and PR 1 Paragraphs 7 and 9 as part of the
environmental and social assessment on the Project?

- Did the Bank satisfy its obligations to ensure that Project alternatives were sufficiently
assessed in the ESIA in line with PR 1 paragraph 107?

- Did the Bank satisfy its obligations to ensure that a gender impact assessment is conducted
as part of the environmental and social assessment on the Nenskra HPP Project in line with
PR 1 paragraph 8 and 17-207?

PR 5: Land Acquisition, Involuntary Resettlement and Economic Displacement

- Did EBRD satisfy its obligations to ensure that the Client is properly applying relevant
provisions of PR 5 paragraph 6 and paragraphs 10, 12 and 13 of the same PR, with regards
to early and continuous consultations with affected men and women as well as with
disadvantaged or vulnerable groups?

- Did EBRD satisfy its obligations to ensure that the Client carried out a socio-economic
baseline assessment on people affected by the Project in line with PR 5 paragraphs 14, 15,
16 and 17, including impacts related to land acquisition and restrictions on pasture land use
by the local population in line with PR 5 paragraph 37?7 Were the impacts on pasture areas
mitigated and minimized?

- Did EBRD satisfy its obligations to ensure that the Client carried out an adequate Livelihood
Restoration Framework in line with PR 5 paragraphs 22, 36, 37, 38 and 39, and a Livelihood
Restoration Plan in line with PR 5 paragraph 22 to include the nature or magnitude of the
land acquisition or restrictions on land use considering the customary land rights of Svans?

PR 7: Indigenous People

- Did the Bank adequately analyse the applicability of the eligibility criteria for triggering PR 7,
in addition to adequately appraising whether the Client examined the potential application of
PR 7?

PR 8: Cultural Heritage

- Did the Bank satisfy its obligations to ensure that the environmental and social assessment
process identified relevant requirements of PR 8 applicable to the Project?

- Did the Bank satisfy its obligations to ensure that potential Project impacts on the Svan’s
tangible and intangible cultural heritage (including language) are being adequately assessed
and addressed as part of the Client’'s Environmental and Social Management System and/or
the Project’s Environmental and Social Management Plan in line with relevant provisions of
PR 8 and PR 17

11
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PR 10: Information Disclosure and Stakeholder Engagement

Did the EBRD satisfy its obligations to ensure that the Client properly identified affected
stakeholders and adequately engaged with them as an integral part of the Client’s overall
environmental and social management system, the Project’'s environmental and social
assessment process and the environmental and social management plan as outlined in PRs
1 and 107?

Did the Bank satisfy itself that the environmental and social assessment included a public

disclosure and meaningful consultation process with affected communities as specified in
relevant provisions for Category A Projects under PR 1 and PR 107?

Procedure: Conduct of the Review

8.

The Compliance Review Expert may conduct the Compliance Review process in such a
manner as he/she considers appropriate, taking into account the PCM Rules of Procedure,
the concerns expressed in the Complaint and the general context of the Complaint.

Specifically, the Compliance Review Expert may:

a) Review the Complaint to frame the compliance issues to be included in the Compliance
Review;

b) Review all documentation relevant to the Complaint;

c) Consult with EBRD staff involved in the Project, including personnel from the Bank’s
Environment and Sustainability Department, the Project Team, and the relevant EBRD
Resident Office;

d) Solicit additional oral or written information from, or hold meetings with, the
Complainants, any other Relevant Party and, further, any interested person or party as
may be appropriate for the conduct of the Compliance Review;

e) lIdentify any appropriate remedial changes in accordance with PCM RP 41, subject to
consideration of any restrictions or arrangements already committed to by the Bank or
any other Relevant Party in existing Project-related agreements; and

f) Take any other action as may be required to complete the Compliance Review within the
required time frame and in consultation with the PCM Officer, as appropriate.

g) Inform the PCM Officer if there would be a need to obtain additional expertise to
effectively conduct the Compliance Review.

Procedure: General

10.

11.

12.

The Compliance Review Expert shall enjoy, subject to the provision of reasonable notice, full
and unrestricted access to relevant Bank staff and files, and Bank staff shall be required to
cooperate fully with the Compliance Review Expert in carrying out the Compliance Review.

In conducting the Compliance Review, the Compliance Review Expert shall exercise caution
with the aim of minimizing any disruption to the daily operations of all involved parties,
including relevant Bank staff.

Generally, all Relevant Parties shall cooperate in good faith with the Compliance Review
Expert to enable the Compliance Review to be carried out and concluded as expeditiously as
possible and, in particular, endeavour to comply with requests from the Compliance Review
Expert for obtaining access to sites, submission of written materials, provision of information

12
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and attendance at meetings. The Compliance Review Expert will advise the PCM Officer of
situations where the actions or lack of action by any Relevant Party hinders or delays the
conduct of the Compliance Review.

Access to use and disclosure of, any information gathered by the Compliance Review Expert
during the Compliance Review process shall be subject to the Bank’s Public Information
Policy and any other applicable requirements to maintain sensitive commercial and/or other
information confidential. The Compliance Review Expert may not release a document, or
information based thereon, which has been provided on a confidential basis without the
express written consent of the party who owns such document.

Compliance Review Report

14.

15

16.

In accordance with PCM RP 42, the Compliance Review Expert shall prepare a Report. The
Report may include a summary of the facts and allegations in the Complaint, and the steps
and methods used to conduct the Compliance Review. The Relevant Parties shall be provided
an opportunity to comment on the draft Report, and the Compliance Review Expert shall
consider the comments of the Relevant Parties when finalizing the Report as appropriate. In
addition, in cases of non-compliance, the Report shall include recommendations according to
PCM RP 44.

. The recommendations and findings of the Compliance Review Report shall be based only on

the circumstances relevant to the present Complaint and shall be strictly impartial.

Prior to submitting the Compliance Review Report to the Relevant Parties and to the Board in
accordance with PCM RP 43, or sending the draft Compliance Review Report to the Bank’s
Management and the Complainants in accordance with PCM RP 45, the PCM Officer will
verify that there are no restrictions on the disclosure of information contained within the
Report, and will consult with the Relevant Parties regarding the accuracy of the factual
information contained therein.

Exclusion of Liability

17.

Without prejudice to the privileges and immunities enjoyed by PCM Experts, the Compliance
Review Expert shall not be liable to any party for any act or omission in connection with any
Compliance Review activities undertaken pursuant to these Terms of Reference.

13
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ANNEX 1: COMPLAINT

To Mz Erica Bach, PCM Officer
Project Complaint Mechanism (PCM)
European Bank for Reconstruction and Development (EBRD)

30 May 2018

Request to the EBRD's PCM on the Nenskra HPP project

Dear Ms Bach,

In our opinion the EBRD has not complied with its Environmental and Social Policy
(ESP2014) by failing to address properly the Nenskra HPP project’s potentially significant
impacts and harm on Svans as Indigenous People, on our culture, livelihoods, health and
general well-being of the impacted community, by accepting the lack of proper public
consultations, as well as by approving the project that lacks proper impact assessment and
mitigation measures. Hereby we allege that the Nenskra HPP project fails to meet the EBRD s
policy and Performance Requirements (PRs), especially PR 1 on Assessment and
Management of Environmental and Social Impacts and Issues, PR 5 on Land Acguisition,
Involuntary Resettlement and Economic Displacement, PR 7 on Indigenous People, PR 8 on
Cultural Heritage and PR 10 on Information Disclosure and Stakeholder Engagement.

Therefore, we request from the PCM to start a Compliance Review of the Nenskra HPP
project in the anticipation of the following:

First, the PCM should assign recognized and independent Indigenous Peoples experts and
Indigenous peoples organizations, like the United Nations Permanent Forum on Indigenous
Issues (UNPFID), to | review the compliance of the EBRD with its policy commitments, as
well as review EBRDs Indigenous Peoples PR coherence with relevant international law and
good practice. including Declaration on Rights of Indigenous Peoples, ILO Convention 169
and EU policy approach to Indigenous Peoples. Based on this review, the PCM should make
recommendations for necessary steps and improvements on both project and policy level.

Second. the EBRD should trigger PR 7 for the Nenskra HPP project by acknowledging
Svans' self-identification and requests to be treated as Indigenous Peoples.

Third, the EBRD should request from the Republic of Georgia conducting an appropriate
alternative analysis for the Nenskra HPP project. which should be accompanied by
meaningful consultations based on the special measures, such as Free Prior Informed Consent,
in line with the international law protecting Indigenous Peoples’ rights.

Fourth, the EBRD should require a new ESIA. should address all relevant environmental,
social, gender and economic issues, taking into due account the feedback from affected
communities. EBRD should commission an independent review of the new ESIA coming
from project vast impact over Svan communities and citizens of Georgia
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Finally, if the above cannot be done, the EBRD should withdraw its commitment to the
Nenskra HPP project, as it threatens imminent and irreparable harm to local people and the
Upper Svaneti region, and it stands in manifest violations of the EBRIDY's applicable
environmental and social standards.

1. Facts of the request

1.1. The European Bank for Reconstruction and Development approved the Nenskra HPP'
and the Nenskta HPP Portage” projects in January 2018 with planned investment of USD 214
and USD 15 million respectively. Nenskra HPP is a 280 MW hydropower plant project on the
Menskra and Nakra rivers of Mestia Municipality in Georgia Nenskra HPP represents one of
35 power plants planned to be constructed in Upper Svaneti. The project is being
implemented by the State Parinership Fund and the Korean State company K-water.

1.2, [Initial EIA

On October 2, 2015 the Ministry of Economy of Georgia issued a permit to JSC Nenskra
Hydro to construct the 280 MW Nenskra HPP project with the following technical
parameters: 135 meter high and 870-meter-long rockfill dam with a reservoir area of around
400 hectares (152 mln cubic meters) on the Nenskra River and a 13-meter-high dam on the
Nakra River in order to divert the Nakra River flow to the Nenskra Reservoir.

Before the lenders group became imvolved in the Project in eardy 2015, the 2015 ESIA was
completed and the public meetings were conducted in accordance with Georgian
requirements. The lender group found that the consultation processes conducted until then
were insufficient and asked the client to undertake more intensive and meaningful
consultations while additional ESIA studies were being carmied out.

1.3. ESIA for the lenders group

An Environmental and Social Impact Assessment for the Nenskra HPP gtmject was prepared
for the lenders and published on the EBRIY's website in March 2017, The supplemental
package includes substantially modified technical parameters of the project -Namely, the
height and length of the Nenskra River dam decreased to 130 meters and 820 meters, while
the dam type changed to rock-filled with asphalt face, with total reservoir area 267 ha
Technical parameters for the Nakra River derivation dam were changed from 13 to 8.7 meters
in length, while the diameter of the derivation tunnel was reduced from 4.5 to 3.5 meters.

Following public consultations with many unanswered questions and concems voiced by local
impacted people, and due to continued requests for additional information and greater
guarantees for the safety and livelihoods of Svans, an up-dated Environmental and Social
Package (E&S Package) was provided by the company and announced by lenders in
November 2017, This updated E&S Package was available only in English language and, in
spite of our requests, it was not provided in Georgian language to those directly affected by

1 EERD PSD: htipiwww.obrd. comiwork-with-us/projpcisipsd’nenskra- hpp. him|

2 EERD PSD: htip//www 0 brd. com/work-with- us’projects/ped/nenskra- ipp- portaga . tmi
a EERD ESIA disclosure on 17 March 2017 hitp2www.ebrd.com'work-with-us/projects/asia/nenskra-hpp-

portage himl

JEN Menskra, www.nenskra.ge
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the project and additional formal consultations were not carried out before the dates for
approval by the EBRD Board were announced for December 2017 and then January 2018,
It should be stressed, that both March 2018 as well as November 20158 ESIAs

1.4. Communication with the EBRD

* Bricfing on Nenskra, EBRD AGM 2016, https:bankwatch. orghap-
contentuploads/ 2016/05briefing-EB R D-GEhvdro- prote sts- | O ay 201 6. pdf

*  Nenskra hydropower plant project, Georgia; EBRD annual mesting; May 5, 2017;
https://bankwatch.org/publication/nenskra-hydropower-plant-project-geargia

#  Comments on Nenskra Hydropower Project Supplementary Environmental & Socal Studies,
by J5C Nenskra hydro, by CEE Bankwatch Metwork, Green Alternative and Balkani,
http://greenalt.org/wp-content/uploads/2017 /07 /comments-_Nenskra_hydro20171.pdf

*  Failing local communities — the Land Assessment and Livelihoods Restaration Plan for the
Menskra dam; September 11, 2017; https://bankwatch.org/publication/failing-local-
communities-the-land-assessment-and-livelihoods-restoration-plan-for-the-nenskra-dam

*  Six reasons for not financing the Nenskra hydropower project in Georgla; December 5, 2017;
It was sent to Executive Directors of EBRD https:/ /bankwatch.org/ publication)/six-reasons-
far-not-finandng-the-nenskra-hydropower-project-in-georgia

¢ Comments on the Nenskra supplementary environmental and social studies together with
the annexes related to Bern convention were sent to Management and Executive Directors
of the IFls; January 15, 2018; https://bankwatch.org/publication/comments-on-the-nenskra-
supplementary-environmentaland-social-studies

¢  |ssue paper for the EBRD annual meeting; May 4, 2018

Locals communities communication with Bank

*  The members of the impacted community have shared concerns Nenskra HPP,
Apnl 2016,  hipiVgreenaltorg/other_sources'mestia-municipality-chuberi-
community-collective-statement-re garding-the-ne nskra-hydropowe r- plant/

* The members of the impacted community have shared concerns related with
their  status  as  indigenous people  with the EBED in  Jume
201 7. hitp ) ereenalt. orgfwp-contentuploads! 200 WO Collective leteer 2017 padi

*  Local communities letter o [Fls, December 2017, hitpa/greenalt org/wp-
content’uploads2017/12/Svan_letter_against_Nenskra_December 2017.pdf

* Chuberi Community member, raised concems regarding
the indigenous people’s status and lack of public participation in EBRD
AGMs, in Cyprus (2017) and Dead Sea, Jordan (2018)

# Svan Lalkhor approach to IFIs

Lalkhor Declaration to all IFls on recognision of Indigenous people ; March 14,
2018; www.goo. gl/AJkrkW

A. EBRD response to Collective letter from Nakra and Chuberi Citizens, 2016, & May

1.5. This request is supported by CEE Bankwatch Network as a co-requesters.
The Svan requesters ask for confidentiality due to concerns about retaliation.

1.6. The requesters are asking the PCM to conduct a Compliance Heview.
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Mechanism of the European Investment Bank.

2 ADB  Compliance Review Panel’s Report (CRF) on Eligibility of the
Compliance Review Request
2.1. Submission details: the complaint to ADB CRP was submitied 7% December 2018 by
group of affected people, requested confidentiality and represented by Green Alternative

employes.

2.2, In March 2018 the Asian Development Bank published a Report of the Board
Compliance Review Committee and Compliance Review Panel’s Report on Eligibility
(CPR’s Report) of the Compliance Review Request for Project Number 49223-001 Nenskra
Hydropower Project, Georgia.

2.3. The CRP Report’s findings and conclusions are relevant to the EBRD and the PCM in the
parts on inadequate impact assessment and management, consultations, gender impact,
involuntary resettlement and economic displacement. However, the CRP’s assessment of the
Indigenous People’s status of Svans is not entirely relevant due to the criteria on vulnerability,
which is part of the ADB’s, but not part of the EBRD)'s policy and relevant intemational law.

1 Requirements of the EBRIVs ESP2014

3. 1. The EBRD is committed to promoting “environmentally sound and sustainable
development” in its investment which is considered by the bank as a fundamental aspect of
achieving outcomes consistent with its transition mandate. EBRD is committed that projects it
finances shall be structured to meet the requirements of its Environmental and Social Policy
(ESP2014, art. 4), as well as applicable laws and regulatory requirement (PR 1, art. 18), while
greenfield projects should meet the PRs from the outset (ESP2014, art. 37).

3.2. In addition the EBRD is committed “to promoring the adoprion of EU environmental
principles, practices and substantive standards by EBRD-financed projects, where these can
be applied ar the project level, regardless of their geographical location. When host country
regularions differ from EU subsiantive environmental standards, projecis will be expected 1o
meet whichever is more stringent.” (ESP2014, ant.7)

3.3. “Within its mandate, the EBRID will seek 1o structure the projects it finances so that they
are guided by the relevant principles and substantive requiremenis of international law. The
EBRID will not knowingly finance projects thai would contravene couniry obliganons under

relevant international mearies and agreemenis, as idenijfied during project appraisal”
(ESP2014, art.8)

3.4, In this regard, the EBRD"s appraisal requires that clients disclose sufficient information
about projects’ impacts and consult with stakeholders in a meaningful and culturally
appropriate manner, as “stakeholder engagement showld be carried owr bearing in mind the
spirit and principles of the UNECE Convention on Access to Informaiion, Public
Participation in Decision-Making and Access to Justice in Environmental Matiers”
(ESP2014, art. 34)

3.5. According to art.9 of the ESP2014, the EBRD recognises the responsibility of clients and
their business activities to respect human rights, as this responsibility involves mrespecting
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human rights, avoiding infringement on the human rights of others, and addressing adverse
human rights impacts that their business activities may cause, or to which they may
contribute.

3.6. According to ESP2014, art.10, the EBRD believes that gender equality is a fundamental
aspect of a modern, well-functioning market economy and democratic society. The EBRD
expects its clients to identify any potential gender-specific and disproportionate, adverse
impacts, and undertake to develop mitigation measures to reduce these.

3.7. Projects ame expected to meet GIP melated to environmental and social sustainability. To
help clients andfor their projects achieve this, the Bank has defined specific PRs for key areas
of environmental and social sustainability (ESP2014, art.36). Requirements of each PR ame
elaborated below is separate sections.

3.8, In addition to ESP2014 the EBED has developed an Environmental and Social Guidance
MNote on Hydropower that complements the ESP (does not replace it) by clarifying issues
specific to hydropower projects and  providing recommendations and requisies for
compliance with each performance requirement

3.9, In conclusion, in order to achieve compliance with ESP2014, the EBRD should ensure
respect for human rights in projecis that are designed, implemented and operated in
compliance with applicable regulatory requirements, EU substantive requirements {or
whichever is more sringent), Georgia’s obligation under inemational law, the Aarhus
Convention, good intermational practice (GIP), its own policy, PRs and Guidance Noke on
Hydropower.

The requesters allege that the EBRD has failed to ensure compliance of the Menskra HPP
project with the above listed policy commitment and requirements. Evidence to that and
related questions are presented below in the following structure:

o Failure to recognise and treat Svans as Indigenous Peoples - NMon-compliance with

PRT on Indigenous Peoples (part 4)

o Lack of coherence of PRT with principles of UN Declaration on Rights of Indigenous
Peoples, ILOD Convention no. 169, EU policy (part 5)

o Lack of assessment of altematives, cumulative impact - Non-compliance with PR1 on
Assessment and Management of Environmental and Social Impacts and Issues (part &)

o Lack of gender impact assessment - Non-compliance with PR 1 on Assessment and
Management of Environmental and Social Impacts and Issues and PR 2 on Labour and
Working Conditions (part 7)

o Mon-compliance with PR 10 on Information Disclosure and Stakeholder Engagement
and commitment to respect the Aarhus Convention(part &)

o Violation of the customary land rights of Svans, inadequate livelihood restoration -
non-compliance with PR5 on Land Acquisition, Involuntary Resettlement and Economic
Diisplacement (part 9)

o Failing to assess Nenskra project’s threats to Svan culture - non-compliance with PR 8
on Cultural Heritage (part 10}

4. The EBEID} has Failed to ensure MNenskra project compliance with PR7
Indigenous People

18
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4.1. Below we bring up evidence demonstrating that the ESIA conclusions are guided by
political considerations rather than either detailed field work and focus group research with
Svans, or by robust and objective analysis of existing academic opinions. Moreover, while the
ESIA assessment is focused on the EBED and ADB’s policy criteria, these are not coherent
with the UN and EU criteria and principled policy approach to Indigenous Peoples and thus
betray the objective of defending Indigenous People.

4.2. We are deeply concerned that the EBRID disregarded the self-identification of Svans and
our request, while it did not seek wider opinions of independent, external to the ESIA team,
qualified Indigenous Peoples experts, but melied primanly on the promoter’'s ESIA and
lender's own social experts. In view of the complexity of the issues, the varying definitions
and criteria that apply to varying degrees, the kenders numerous social experts, who may lack
sufficient experience on Indigenous Peoples issues, could hardly be counted as competent on
either Svans identity and culture or on questions regarding Indigenous Peoples. In view of
EBRIY's limited expenience with Indigenous Peoples, the ability of the banks’s ESI)'s social
experts to have a competent opinion on Svans should be questioned by the PCM.

4.3. The bank’s E&S Guidance Noke on Hydropower provides a recommendation on the need
to provide International and local competences, in order to “ensure both the applicarion of
good tniernarional pracices and due considerarion of the local comexi, a balanced mix of
internarional and local E&S experts with hyvdropower secior specific experience should be
involved in the prepararion of caregory A hydropower projecis.”

4.4, Instead the ESIA assessment of Indigenous Peoples issue was conducted by one Georgian
consultant, an anthropologist from the Institute of History and Ethnology of

State University of Thilisi, who was engaged by the project to study the Svan’s ethnic
identity, language, history, customs, traditions, way of living, and livelihoods.” In spite of
numerous requests from Svans and Bankwatch, and in spite of the arbitrary determination of
the sufficiency with regards to the “varying degrees” of application of the PRT crileria, it
would appear that the EBRED did not encourage its client to look for wider points of view or
hire its own independent international experts with specific Indigenous Peoples experience.

4.5, In this regard, the report of ADB's Compliance Review Panel (CRP) revealed that all
positions with respect to the applicability of the Indigenous Peoples policy are based on the
ESIA expert’s views". A social expert (not clear if an Indigenous Peoples expert), who was
involved in the International Panel of Experts (IPOE) retained by the client also refemed to
this expert’s opinion in the tele phone discussion with the CRP.

4.6. Further the CRP notes that there is a body of opinions by academic researchers that
contradicts the assessment done by this ESIA expert in regards some of the characteristics of
Svans. Therefore, it is recommended that ADB staff should consult not only with a local
scholar, but also with a gqualified social science expert and am Indigenous Peoples
re presentative organization.

= ESIA, page 24

& Raport of the Board Compliance Review Committes and Compliance Review Panal's
Raport on Eligibility of the Compliance Review Reguest for Projpct Mumbear 48223-001 Nanskra Hydropowar
Projact (Gaorgia), page 7

" Report of the Board Compliance Review Committee and Compliance Baview Panal’'s Beport on
Eligibility of the Compliance Review Reguest for Projpct Mumber 49222-001 Menskra Hydropower Projact
(Georgia), page 7
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4.7. In the face of EBRIY's failure to apply its own guidance and to ensure GIP and ESP
compliance (PR1 and PRT), it would be advisable that the PCM should seek opinions of
external and qualified experts, including UN United Nations Permanent Forum on Indigenous
Issues (UNPFI).

PCM’s own track record with regards to questions on Indigenous Peoples in Mongolia has in
the past caused concern and protest of complainants. Therefore, due to the complexity of the
issue and the varying experiences of experts that may predetermine or prejudice their views,
we suggest that the PCM appoints a panel of experts on Indigenous Peoples. We believe
that the PCM approach to the MNenskra compliance review can set a good example of how
such a contentious question should be objectively approached in the future, both on project
level and for the ESP revision process, to ensure adequate protection of Indigenous Peoples.

4.8. We believe that Svans fulfill all the criteria set in PRT to a sufficient degree and thus the
application of PRT should have been triggered with adequate provisions for special protection
and Free Prior Informed Consent of Svans in the case of the Nenskra HPP project.

4.8.1. Svans are an ethnic (social and cultural group) group in Georgia, approximately 1% of
Georgian population, with our own distinct cultural and religious traditions, unique language
and law, which runs in communities and the region. We recognize ancestors rules and
customs on land ownership and we camry on the traditional activities, such as agricultural
production and livestock breeding, wood processing, crafts etc.. Svan requesters represent the
indigenous population which lives in the Samegrelo-Zemo Svaneti Region. Therefore, we
believe the Government of Georgia should build consensus and find an agreement with Svans
about the development of the region and the projects that are planned to be constructed on the
land we live in. The Georgian government plans to develop another 34 HPPs in the region,
including five large reservoirs and dam projects. These developments, including Nenskra HPP
threaten our culture, traditions and livelihood.

4.8.2. The EBED has failed to establish applicability of PR 7 during the environmental and
social impact assessment process. The project promoter has failed to properly categorise
Svans, the impacted community, as indigenous peoples and in consequence has failed to
ensure our right to determine our development, including the right to taking part in decision-
making on a project situated on our traditional land. In addition, the bank’s client has failed to
ensure that the adverse impacts and potential harm by the Nenskra project on the community
are avoided or properly mitigated. Therefore the Project does not meet the requirements of the
PRT.

4.83. PRT aims to protect and promote the rights of indigenous peoples by stating that
projects can create opportunities for Indigenous Peoples to participate in and benefit from
project-related activities that may help them fulfill their aspiration for economic and social
development (PR7, art.1) and that special measures are required to ensure that indigenous
men and women are not disadvantaged and that they are included in, and benefit from, bank-
supported projects (PR7, art.6).

4.8.4. EBRD's PR 7, acknowledging the lack of the universal definition (PR7, art. 2) and thus

provides guidance on defining “Indigenous peoples”. According to a3 of PRT of the
ESP2014, the term “Indigenous Peoples™ refers “ro a social and cultural group, disiinct from
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dominant groups within naiional societies, possessing all of the jollowing characierisiics in
varying degrees:

= self-idemiificarion as members of a distiner indigenous ethnic or cultwral group and
recagniiion of this identiry by others

= collective aiachment 1o geographically distinc habiars, madifional lands or ancesmral
territories in the project area and io the naiural resowrces in these habitais and terriiories

o descent from  populaions who have wadivionally  purswed non-wage (and often
nomadic/transhumant) subsistence srategies and whose satus was regulared by their own
customs or iraditions or by special laws or regulaions

= cusiomary cultural, economic, social or political insifinions thar are separate from those of
the dominant sociery or culiure

= a disfinct langnage or dialeci, often different from the official language or dialect of the
coumTy or region.”

It further acknowledges that the dominant culture may sometimes be unaware of or reluctant
to admit the existence of an indigenous status for certain groups of people. (PRT, Art.6)

4.8.5. The Menskra HPP ESIA included an assessment of whether the Indigenous Peoples
policies of the potential financial institutions apply to the project This assessment was done
on the basis of the definitions of Indigenous Peoples used in the EBRD and the ADB policies,
against the following five criteria:

self- identification;

collective attachment to land;

existence of customary cultural,

economic, social, or political institutions;

existent of a distinct language and descent from populations who have traditionally
pursued non-wage (and often nomadic/transhumant) subsistence strategies and whose
status was megulated by their own customs or traditions or by special laws or
regulations.

The ESIA conclusion was done in accordance with the EBRLs PRT, art.3 requirement that
Indigenous peoples must possess all of the characteristics in varying degrees. The ESIA
concluded that Svans possess three characteristics to some degree, however, the degree has
not been specified further. It wrongly concluded that Svans do not possess customary cultural,
economic, social, or political institutions that are separate from those of the dominant socikety
and culture. ESIA also argues that Svans do not descent from populations which have
traditionally pursued non-wage (and often nomadic/transhumant) subsistence strategies and
whose status was regulated by their own customs or traditions or by special laws or
regulations.

We strongly disagree with the ESIA findings and here is why:

4.8.6. self-identification of Svans

Swans are the ethnic group of Georgians. Svans have own and distinct cultural and religious
traditions, unique language and law, which mun in communities and the region. Svans
recognize ancestors mules and customs on land ownership. They carry on the traditional
activity (agricultural, livestock, wood processing, crafting and etc.).

21
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According to the Nenskra HPP project’s ESIA Svans do identify themselves as Svan and ame
identified as such by others, and have kept specific ancient traditions and ethnographic
features. Their specific cultural identity is recognised by themselves and by others®

The ESIA also recognised that there are others distinct ethnic sub-groups of Georgians (apart
from Svans) such as Mingrelians and Lazes, and ethnographical groups such as Imeretians,
Tushs, Khevsurians, and Kakhetians®, howewver, it falled to assess whether these ethnic sub-
groups identify themselves as Imeretians and Kakhetians or only as Georgians. The ESIA
makes a reference to the current scientific consensus based on available historical and
anthropological studies that Svans are considered as an ethnic sub-group within the broader
Kartvelian (Georgian) ethnos, "

The EBRD’s procedure recognizes that the dominant culture may sometimes be unaware of or
reluctant to admit the existence of an indigenous status for certain groups of people. The
United Nations legal framework emphasizes the role of self-identification of indigenous
peopke regarded as a fundamental criterion for determining the E,TD‘LIPE.”'

The self - identification criteria has been fully met although Svans are not being recognized
by the Georgian state as Svans, ethnic minority, indigenous people or ethnic subgroup.

4.8.7. Collective attachment to geographically distinet habitats, traditional lands or
ancesiral territories in the project area and to the natural resources in these hahitals
and territories

The ESLA informs that the Menskra project is located in the Svaneti historical region (namely
in Upper Svaneti, i.e. the upper valley of the Enguri River and tributaries), which is populated
by the Svan people. Svaneti is the historical land of the Svan people. '

Svans are descended from the populations of Svans which inhabited the region over the past
centuries. Svans preserve historical continuity with the ancestral territory, culture and
language. The ESIA concludes that the land enure in Mestia Municipality District is the
product of the local history. Legal and formalized land &enure is recent, and customary land
tenure prevails in most areas, including forest lands. "

It also refers to the 2011 report prepared by several NGOs'™, including CEE Bankwatch
Network’s member group Green Altemative, which explains that for centuries in Mestia, the
local population has owned property by inhertance and disposed land plots as distributed {or
re-distributed) based on agreements between ancestors. It also states that most land plots have
in fact never been legally registered in the high mountainous regions of Georgia, such as
Svaneti

*ESIA, page 25
"ESIA, page 219
""ESIA, page 22
" United Mations “Guidelines on Indigenous Peoples’ issues , 2008,
Siweeew ohchr.org/ Docume nts'lssue s/iPeoples/UNDGGuidelines. pdi
“ESIA, page 22
:3 ESIA, page 21
* Problems Felated to the Protection of Property Rights in Georgia — The Case of Village Mestia, Grean
Altornative, Goorgian Young Lawyers Association, Georgian Ragional Media Association, Transpamncy
International Gaorgia and Open Society Georgia Foundation, 4 July 2011 http:/greanalt.ong/news/meport-
presantation-problems-relae d-to-the-prote ction- of-property-rights-in- georgia-the- case-of-village-mestiar
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The Menskra project’s ESIA further explains that customary land tenure is well recognized in
the local communities. Within the settlements, individual land plots are all well demarcated,
and almost always fenced. Outside the settlements, in the forested areas, customary ownership
is also most of the time well defined. Specific areas are owned by groups of extended families
sharing the same ancestry, as the customary right of use of these areas is inherited.

Ownership and right of use of pasture areas are defined by customary rights. These customary
rights for pasture areas are not recognized by the Georgian legal system. It is complicated to
register the land, as one has to prove claimed ownership, most of the time without amy
existing document. Some people succeeded to officially register some residential land plots as
their private land, but this is still categorized as Agricultural Land. '

In view of the above, the criteria for collective entittement andfor attachment to ancestral
lands has been fully met by Svans.

4.8.8. An indigenous language

ESIA found that this characteristic fully applies to Svans who are bilingual: they speak both
their own, unwritten Svan language, as well as Georgian.

The ESIA concludes that Svan qualifies as a separate language and is different from Georgian
and studies by linguists indicate that Svan, Megrelian and Laz all belong to the same
Kartvelian group of |ﬂ]‘lg'l13E{'3 Svan is believed to have differentiated as a separate language
in the 2nd millennium BC."® ESIA also finds that in Svaneti, the Svan language is used by
local people in everyday interaction between Svans, while Georgian is used for any official
communications and interaction with non-Svan Georgians.”

Available literature is not coberent assessing the number of people who use Svan language.
Eihnologue: Languages of the World provides it 15 spoken by 14-15 thousands and classifies
Svan’s status as shifting, which means that “the child-bearing generation can use the language
among themselves, but it is not being transmitted to children™

Other studies double the number of Svan speakers: although Svan, spoken by approximately
30 thousands peoples is Georgia, belong to the same (Kartvelian) subgroup of languages as
Georgian but is sufficiently distinct from Georgian as not to be mutually comprehensible. ™
This study also concludes that “as for Megrelian, Svan and Laz. using purely objective criteria
it is hard to argue that they are mere dialects of Georgian since they are not mutually
comprehensible v.-lTh Georgian™".

It should be mentioned that well-known Georgian linguists, such as
the founders of Georgian linguistic school, identified Svan as language among
the Iberian {Kartvelian) language family, along with Georgian, Zan and Laz languages. The

"“ESIA, page 22

"EESIA, page 25

TESIA, page 23

:"hrtps*"'\'n'.w athnologue comdanguaga/sva

Jonthan Weathley, Gaorgia and the Ewropaan Charter for Bagional or Minority Languages, Europaan Centra for
Minority lssues, Page 12, hitos.www. files.athe. chisn'102080'working paper 42 on.pdf

Abidem, page 16
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Thilisi State University Amold Chikobava Institute of linguistics, Kartverlian Languages
Department, studies and rescarches Svan-Zan Languages and its diakects.” Also foreign
linguists recognized Svan as a scparake language which “is no cdoser 1o Georgian than
Icelandic is 1o Modern Englis T

The first opposite opinion was introduced only in 21 century by group of scientists
I o cic). that cliam that Megrelian-Zan and Svan are
not languages but dialects and accused the opponents that they were serving the Russian
special forces.™ The politization of debates, coincided with the issue of signature and
ratification of the European Regional or Minority Languages Charter. European Centre for
Minorities Issues found that preserving regional languages in Georgia, such as Megrelian,
Svan and Lar is politically contentious because to grant them mecognition as distinct
languages would be seen as a threat to the coberence of the Georgian nation.™

In this regard, it should be noted that the Svan language protection activities reported
discrimination from the local institutions when they were organizing the event in Svan:
‘People are happy that more serious artention is being given o the local language. However,
some years ago, when we did the library projeci, we experienced some repression. We were
Kicked our of promised premises for the Kick-off seminar in Mestia since the working language
was Svan in addition to Georgian and English. Local librarvians were threarened thar they
wonld lose their jobs if they took part in a seminar where the working language was Svan in
addirion 1o Georgiagn and English The local authorities also wanied o censor the Svan
version of the project’s website. Bur with the change of the governmeni, the atitnde towards
the regional and minority languages has fortunately changed for the betier, in a more modern
Enropean way. Now, for insance, ithe local governmemt in Mestia, alongside foreign
embassies and other entiies, Is among the supporiers of ihe Svan yourh literarure
comperition.™

Although a member of Council of Europe, Georgia has not ratified European Charter for
Eegional or Minority Languages until today. In 2013 draft Instrument of Ratification of
Georgia concerming the European Charter for Regional or Minority Languages has been
prepared and the implementation progress report was published last ].-'c'a.r.:? The instrument
and the report refer only to the languages of national minorties whereas regional languages
remained out of scope of this action. None of the Georgian regional language is institutionally
prote cted nowaday s.

Monetheless, as the MNenskra project ESIA agrees the language criteria fully applies to the
Svans, although Svan language is not protected and recognised by the Georgian state as
indigenous.

ighthyrevised3e50.pdi

hittps7/bit /2L rhwkD

# hitip/liberali. gev articlesview'3738/ena-tu-diak gti

= Jonthan Weathley, Georgia and the Europsan Charter ), page &

*8 hitp/dfwatch. net support-and-resistance- for-svan- languane- activism-33834

= Applying the European Charter for Regional or Minority Languages in Georgia 2015-2017,
htips Jirm. oo int’ projoci-roport minority-lanquane s-in-georgia-on'16807 2f104
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4.8.9. Customary cultural, economie, social or political institutions that are separate
from those of the dominant society or culture

The ADB’s CRP's report concluded that based on the body of academic literature there ame
also continued traditions which prevail only in the Svan community and can be classified as
cultural and social institutions. Svan legal system with binding values for the Swvan
community exists in paralle]l to Georgian national legal norms and processes 2

For example, “Local Legal Conceptions in Svan Villages in the Lowlands™ a 2012 study
based on mesearch conducted by the Georgian—German research team found out that despire a
strong adminisiration and working law enforcement agencies, mraditional law continues to be
an importan: frame of reference for the Svans.™ The study describes the current practices of
Svans, based on their traditions and beliefs and with their specific institutions, which
substitue national legal system and which are not limited only to resolutions in instances of
crime or conflicts, but also deal with such issues as problems with infrastructure. It also
captures the four dimensions of the traditional Svan law which makes it distinct from the
Georgian legal system.

Anthropological researches also show that although Svans are Orthodox Christians, they
preserved traditional religious practices.” Svan religious traditions are at risks nowadays
facing repressions from a dominant church in a country. With an increased influence of the
Georgian Orthodox Church in Georgia, and especially in Svaneti, there were number of
attempets (successful) to prohibit the traditions and religious rituals of Svans, like Lamproba,
hlishi, women pray and etc.™

The Nenskra project’s ESIA also refers to the existing studies describing traditional unwritten
customs which are present with regards to the Svan's “self-understanding of how things
should be, how the exvended family has ro be organised, religious instinunons and pracrices
respecied, and social life in the village organized.” =

Further it also explains that traditional dancing and music (the distinctive Svan polyphony)
are important features of the local traditional cultural heritage, which various popular folklore
groups keep well alive.™

Svans are high mountains peoples. They represent merely 1% of the Georgian population
which is estimated for over 3.9 million people. The CRP's report found that the majority of
households hold livestock and livestock herding is considered a traditional activity of the
Svan society with long established rights on pastures and forest for grazing of animals.”* The
majority of the impacted population (ESIA does not provide the figure) cultivates variety of
crops, including 84% of population growing vegetables of various sorts in their home gardens.

# Compliance Review Panel's Repart on Eligibifity of the Compliance Review (), page 7

# Local Legal Conceptions in Svan Villages in the Lowlands, Caucasus Analytical Digest Mo 42, 30 Soptember
2012, hitpdfweww.css.athz . chicontent’ dam/ethe/spacial-inte rest’gesslcis/canter- for-sacurities-studiss/pdis/ CAD-
42.5.5 pdf

# Stephane Voeall, wona Kaliszewska, State and Legal Practice in the Caucasus: Anthropological Parspactives
on Law and Politics

Hhitpwww. tabula. ge/oeiverbatim/ag403-tevzades -svana tshi-martimadidebeli-a kle sia-adailobriv-dghecba bs-

*Compliance Review Panel's Report on Eligibility of the Compliance Raview (...), page 24
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The ESIA reported that 38% of impacted households have at least one member permanently
employed in the public service or a private I:I:I-]'H'FIEII}'.H Logging was also found by the ESIA
as the primary source of income for most families. The livelihood of Svans is based to a larze
extent of self - sufficient production of food and is only complemented by other limited
sources of income.

There are no doubts that Svans represent a distinct culture, beliefs and social system from the
majority of modern and dominant Georgian society, as well as a distinct legal system from
that of the state.

The ADB* CRP’s report noted that there is a body of scientific opinion which presents Svan
legal traditions and cultural practices as distinctly different from other Georgian groups, and
as distinct from the mediation processes exercised through elders in other Georgian mountain
valleys.

In conclusion, we believe that the criteria on distinct Customary cultural, economic, social or
political institutions is met to a satisfactory degree.

4.8.10. Descent from populations who have traditionally pursued non-wage (and often
nomadic/transhumant) subsistence strategies and whose status was regulated by their
own customs or traditions or by special laws or regulations

Svans have historical continuity and association to the Svapeti region where we live. We
originate from a populations which has lived in these regions for many centuries and thanks to
the geographical isolation our way of life has preserved many distinct features as described
above.

The Nenskra project’s ESIA found that although Svan area was Chnstianised around the 6th
century AD, traditions, including complex codes of chivalry, date back from pre-Christian
times and have been maintained since due to the physical isolation of the region.

The ESIA study found that “the rraditional Svan way of life, which was predominantly based
on subsistence farming and livesiock grazing, has changed in recent rimes, and household
incomes alse include salaries, as well as revenues from logging and lumbering acrivities,
particularly in the Project area; However, the wraditional way of life remains prevalent and
Svans have a sirong culiural aitackment 1o their n:'gr'r:-rra"]ﬁ

ESIA limited its assessment of this requirement to a mere statement: “The Svans are
descended from tribes that were always sedeniary and the Svan sociery has been linked and
integrared io that of the rest of Georgia™ It is not required by PR 7 that indigenous peoples
should originate only from nomadic tribes, as the standard only indicates that the past
populations might have pursued nomadic subsistence strategies, but it does not excludes other
subsistence, non-wage strategies.

The UN guidelines on the identification of Indigenous Peoples, do not establish such criteria
which would prevent indigenous people from seeking income from non-traditional activities,
including undertaking paid work in the dominant sectors of economy. On the contrary, ILO
Convention 169 seeks to ensure that indigenous peoples enjoy the general rights of

SESIA, page 30
¥ ESIA, page 25
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citizenship, without discrimination and that the improvement of the conditions of life and
work, levels of health and education of the peoples concerned, with their participation and co-
operation, shall be a matter of priority in plans for the overall economic development of areas
they inhabit.

It has almady been described above that Svans do originate from a population which has
traditionally pursued non-wage subsistence strategy and whose status was regulated by their
own customs, traditions and special traditional law which is manifested in their current way of
life. Therefore the criteria is met to a sufficient degree. We request the PCM to review if the
EBED applied this criteria properly and if the formulation in the EBRD policy requires
improvement, to ensure the objective of PRT 1s kept and it is in line with intemational law on
Indigenous Peoples.

4.8.11. ADE's Compliance Review Panel’s Report on Eligibility of the Compliance
Review Request for Project Number 49223-001 Nenskra Hydropower Project { Georgia)

The Asian Development Bank Compliance Review Panel conducted an assessment of the
applicability of the indigenous policy of the bank to the Nenskra project. The CRP found no
evidence of non-compliance with regards to Indigenous Peoples status only on the ground that
according to CRP the Svan communiiy is neither economically nor socially marginalized
because af their belonging to the Svan social and culmral group. While income levels in the
Nenstra valley are below the national average and thus many people are vulnerable, the
income levels are not lower than in other mouniain areas of Georgia. Their vulnerability is
related o the limited income earning opportuniies in the Nenstra and Nakra river vallevs
(... ) Svans in Georgia do nor display vulnerability which is relared to their siqius as a distinct
social and culrural group (... ).

This request does not judge the relevance of this assessment in the coniext of the ADB's
safeguards, however, it argues that the EBRD’s PR 7 does not require indigenous peoples
to be ecomomically vulnerable vis-a-vis other groups - indigenous or not in the country.
Therefore the CRPs report is not directly relevant for the PCM’s review compliance of the
EBRD with its own policy, which is different than the ADB s,

Svans am high mountain people, who live on isolated territories in rather difficult
environment. This 1s their characteristic that distinguishes them from the general society.
According to the Nenskra project’s ESIA, 42% of the impacted populations are vulnerable,
22% are crfﬁcia]lz registered as being under the national poverty line which is twice above the
national average. ¥ Svans are economically vulnerable exactly because they are Svans — one
percent of the Georgian population, geographically isolated and dependent on the surrounding
environment with very limited opporiunities for additional income.

The UN framewaork for the protection of indigenous peoples seek to promote indigenous
people rights, including the right to development which has been largely denied by colonial

T ADB Compliance Review Panal's Beport an Eligibility of the Compliance Peview (httpsy/bitly/2IFLpoa.), page
T

38 It is worth mantioning that the EIR's definition of Indiganous paoples includas critoria such as “a sharad
expanance of opprassian of calamsation” which is not relovant for the EBRD (it is a subjoct to a soparata
complaint to the EIB’s CM) and underscores the challenge of trying to apply difierent criteria in the Menskra case
and moreover fo establish what is a degree of sufficiency in applying the various criteria.

HESIA, page V
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and modern states in the pursuit of economic E;nr_n'nll.-'ll'l_'u:I The UN Declaration on Rights of
Indigenous Peoples emphasizes that indigenous peoples and individuals are free and equal to
all other peoples and individuals and have the right to be free from any kind of discrimination,
in the exercise of their rights, in particular that based on their indigenous origin or identity.
They retain their rights to participate fully, if they choose to, in the political, economic, social
and cultural life of the state.”

Therefore the fact that indigenous peoples undertake activities im dominant sectors of
economy, society, including being active in politics and government, or even being better off
than other groups in society, does not undermine their status as indigenous peoples, which is
determined by the objective criieria demonstrating their distinct social, cultural, political and
economic characieristics vis-&-vis general society which descent from the past

5. PRT and in the framework of applicable United Nations Declaration on the
Rights of Indigenous Peoples (UNDRIF), ILO Convention 169 and EU’s Indigenous
Peoples policy.

5.1. The failure of the EBRID and its client to recognise and treat Svans as Indigenous Peoples
results not only from the flawed approach to implementing PRT in the case of the Nenskrma
HPFP project, or from limited experience at the EBRD with Indigenous Peoples, but also from
inherent weaknesses and limitations of PRT. These weaknesses call for a revision of the
EBEDY's Envirommental and Social Policy, so it can afford adequate protections to Indigenous
Peoples, and a substantial revision of specifically of PR7. In view of the on-going Good
Governance policies revisions, we believe that it is an opportune moment for the PCM to
review this question and to come with recommendations for relevant changes in the ESP.

52. The EBRIY=s ESP2014 makes a reference to the UN Declaration on the Rights of
Indigenous Peoples and the ILO Convention 169 only with regards to the application of
FPIC, but not with regards to the definition of Indigenous Peoples.

The United Mations “Guidelines on Indigenous Peoples’ issues” were published in 2009 in
order to mainstream and integrate Indigenous Peoples’ issues in processes for operational
activities and programmes at the co

try level. The guidelines refer, among others. to “The concept of Indigenous Peoples™ a
backgrod paper prepared by the Secretariat of the Permanent Forum on Indigenous Issues.

It is noted in the United MNations publications that there is no universal definition of
“Indigenous Peoples™ however Indigenous Peoples possess certain characteristics and their
self-identification as indigenous shall be regarded as a fundamental criterion for determining
whether the provisions of the relevant conventions apply to the group. These publications are
also sources of the examples of working definitions of indigenous peoples and their
charactenstics developed during the intermational studies in the framework of UN Declaration
on the Rights of Indigenous Peoples (UNDRIP) and ILO Comvention 169,

40 State of the World's Indigenous Peoples, 14.01.2010, Uniled Nations
Fmguantly Askad Questions, United Nations Declaration on the Rights of Indiganous Peoples,
https/wew.un.org/esa’socdeviunpiidocume nisfag_drips an.pdf
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In this regard PRT takes a lot more narrow approach that does not give self-determination the
necessary weight in establishing whether a population is indigenous or not. The Nenskra HPP
project clearly shows that the EBRD has not encouraged its client’s expert

£ to take a broader and principled approach basing the expert judgment on wider UN
publications. Therefore we request from the PCM to assign a recognised international experts
(or group of experts) to review and present an opinion on the coherence of PRT with the UN
Declaration and working definitions, in addition to determining the status of Svans in the case
of the the Nenskra project.

5.3. At the EU level a focus on indigenous groups is considered of particular importance in
the wider EU policies supporting social inclusion, nondiscrimination and the rights of
Indigenous Peoples expressed in the UN Human Rights Conventions. Therefore the EU
protects and promotes the rights of Indigenous Peoples as the UN Declaration on the Rights of
Indigenous Peoples (UNDRIP) is the guiding document of reference.

In 2016 the High Representative of the Union for foreign Affairs and Security Policy adopted
a staff working document “Implementing the External Policy on Indigenous Peoples™ which
reiterates that “the EL's external acrion on supporting indigenous peoples is guided by a
number of principles, mainly ser our in the 1998 Enropean Commission Working Document
on support for indigenous peoples in development cooperation and the corresponding 1998
Council Resolurion, as well as in the Council Conclusions on indigenous peoples in 2002
These principles, o be applied in EU strategies and financing instrumenis including through
mainsireaming, include the following:

* the indigenons peoples’ right to their “self-development’, including the right 1o object
io projects, in particular in their rraditional areas, and rthe right 1o obiain
compensarion where projects negarively affect their livelihoods;

¢ the full and effecrive participaion of indigenous peoples ar all sages of the project
cvele (in development cooperation) and the imporiance of building the capaciiies af
arganisations represeming indigenous peoples;

* the inclusion of the concems of indigenous peoples imo the polirical dialogues with
pariner couniries.”"

The document also provides further guidance on the identification of Indigenous Peoples by
invoking the two UN based definitions™:

"Indigenous communiiies, peoples and naiions are those which, having a historical
confinuify with pre-invasion and pre-colomial societries thai developed on their territories,
consider themselves disfinet from other sectors of the socieries mow prevailing on those
territories, or paris of them. They form ar present non-dominant seciors of society and are
determined 1o preserve, develop and transmif 1o fuiure generarions their ancesiral territories,
and their ethnic identity, as the basis of their continued existence as peoples, in accordance
with their own culivwral patterns, social institutions and legal system.”

"Peoples in independent countries who are regarded as indigenous on account of their
descent from the populations which inhabited the couniry, or a geographical region io which
the country belongs, ai the rime of conguest or colonisation or the establishment of present
stare boundaries and who, irrespective of their legal status, refain some or all of their own
social, economic, cultural and political institutions” and |, Self~idenéification as indigenous

“? |mplementing the Extarnal Policy on Indigenous Peoples, Staff Working Document, European Commission,
17.10. 2016
A hidem, Annex 1, page 20
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or iribal shall be regarded as a fundamenital criterion for determining the groups 1o which
the provisions of this Conveniion [ILO Convenrion 169] apply.”

Similarly, we request that the PCM with the help of an expert or a pamel of experts on
Indigenous Peoples examines the coherence of the EBRD policy with the EU approach to
Indigenous Peoples, especially in view of its application in the Nenskra HPP project.

6. Nenskra HPFP project non-compliance with ESP2014 PR 1 on  Assessment and
Management of Environmental and Social Impacts and Issues
6.1. The EBRIY s failure to ensure adequate assessment of environmental and social impacts
on Svan’s results predominantly from the failure to recognise their indigenous status and to
thus implement properly PRT requirements. Howewver, there are additional and related
questions about the implementation of PR1 that we ask the PCM to review, as raised below.

6.2, ESP2014 PR 1 (art. 10) requires that for Category A projects the ESIA “will include an
examinanon of technically and financially feasible aliernarives o the source of such impacis,
including the non-project alternative, and document the rarionale for selecring the particular
course af aciion proposed .

6.3, In addition, the EBRD)'s E&S Guidance Note on Hydropower elaborates with regards to
Assessment of alternatives the following: “The assessment of aliernaiives for hvdropower
prajecis should address borh (i) the energy production altermarives 1o the proposed scheme,
(including both hyvdro and non-hydroe projects, as well as the no-project aliernarive) and {ii)
the alternarives and opiions that were envisaged and discussed between the technical and
E&S ieams during project preparaiion when opiimising the locaion, size, sirucrural design,
construciion principles and operation of the scheme (see the secrion "Optimisation of
hydropower projecis”™ below)l The assessment of alernaiives shouwld rake inio acconnt
relevant Siraregic Environmenial Assessmenis and other straiegic level documenis, regional
programmes, basin managemeni plan or any bi-lateralmulii-lareral agreements related 1o the
warer body”

6.4. We would like to draw your attention to the findings of the ADB CEP regarding the
assessment for alternatives which were found confidential. The CRP noted that to proceed
with the Nenskra HPP reflects a political preference, the location was given and was not
subject to any alternatives assessment as the location choice is only politically driven.*® This
stays inm an evident contradiction to the EBRD PR 1 requiring including an examination of
technically and financially feasible alternatives to the source of such impacts and document
the rationale for selecting the particular course of action proposed.

6.5. Importantly the opinions and concerns of Svans have not been taken into account during a
scoping stage or assessment of alternatives for the Nenskra HPP project, as moreover, it s not
clear if any social considerations were taken into account at all. For example the Khudoni
project downstream has already in the past caused significant Svan mobilisation and
opposition to hydropower, an issue that 15 not unrelated to the Nenskra pmjecl'u_ Similarly,
the ES1A lacks analysis of the regional development vision for Svaneti, as well as assessment
of the cumulative impacts and Svans® attitude to the plans to develop no less than 35 HPPs in

* ADB CRP Report, hitps:ibit ly/2IFLpos page 8 and o
45For extample the up-dated E&S Studies refer to Khudoni dam.
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Svaneti, as well as existing mining licences bordenng the project area, which provoked the
recent Lalkhor declaration.

6.7. In this regard PR1 Arnt. 9 stales that: “The environmenial and social assessmeni process
will also identify and characterise, to the exteni appropriate, porentially significani
environmenial and social isswes associated with acrivities or facilities which are noi part af
the projeci, bur which may be directly or indirectly influenced by the projeci, exist solely
because of the project or could presemt a risk to the project. These associared aciiviries or
Sacilivies may be essential for the viability of the projeci, and may efther be under the conmrol
af the client or carried our by, or belong o, third parties [...] Addirionally, the assessment
process will consider cumularive impacis of the project in combinarion with impacts from
ather relevam pasi, presemt and reasonably foresecable developments as well as unplanned
but prediciable aciivities enabled by the project that may occwr later or ar a different
location.™

We allege that PR 1 was not properly implemented by the client, the EBRD has failed to
ensure adequate assessment and consultation on the project’s altematives and cumulative
impacts with other hydropower plants in the Svaneti region, so in this regard the EBRD has
failed to ensure full project compliance with its policy. We also ask the PCM to review if the
EBED and its client have followed EU requirements and good practice in the preparation of
the ESIA, particularly in the parts on scoping, aliematives assessment, river basin
management and cumulative impact assessment

7. Lack of adequate gender assessment — project non-compliance with PR1 and
PR 2 on Labour and Working Conditions
T.1. According to ESP2014 art. 10, the EBRD “expecis its clients to ideniify any poreniial
gender-specific and disproporiionate, adverse impacts, and undertake 1o develop mitigation
measures to reduce these”. PR1 art. 8 suggests that “ir may be appropriate for the client 1o
complement iy environmental and social assessment with further siudies focusing on specific
risks and impacis, such as climaie change, human righis and gender”™.

In addition the E&S Guidance MNote on Hydropower instructs that “falll poiennal gender-
specific risks and  opportunities  associaed with  hyvdropower  schemes  developmeni,
modernisaiion or operation should alse be clearly and systematically identified within the
Jrame of their assessmeni™.

T.2. The ESlA does contain gender disaggregated data and some analysis of gender relations,
dynamics and inequalities in the project area. It identifies among directly impacted
houscholds, the ones headed by women as vulnerable. It describes in some detail the impact
on women that according to the project will be directly impacted, as part of vulnerable
houscholds. However, ESIA does not assess all specific nisks and impacts in relation to
gender. In case of identification of “other potential impacts on vulnerable groups,™ the ESIA
pays attention to women, “notably in regards to employment opportunities”, but missed to
recognize other impacts, e.g it does not analyse in depth all challenges that may arise in terms
of health risks and gender impact of workers influx.

Despite the project promoter’s efforts to ensure increased employment of women, as in case
of most constructions, the majority of the employees up to 75% will be the man during the

construction stage. The ESIA does not assess the impacts on women as the economic power
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redistribution within the families may shift, increasing women's vulnerability in case of
inflation and increased prices for food, possibly increased violence in the family ete.

7.3, With regards to PR2 and workforce influx the Note says: “Depending on the project’s
social contexi, the variation in the number of workers can be associared with a wide range of
social or environmenial risks, communiry tensions or gender-related issues thar should be
anricipated ar the project prepararion siage, particularly when the required wonkforce is
significani compared 1o the roial project area population These may include culiural
changes, increased pressure on existing resources and services, inflation, comperition for
emplovmeni, health impacts, workers’ accommodarion managemeni, and an influx of
appormunistic service providers.”

The EBRD guidance note also stressed that for the projects in remote locations, specific
provisions related to labour and workers” accommodation should be taken into consideration
in early project planning stages, in accordance with IFC/EBRD Guidance MNotes on workers’
accommodation. That has not been done.

7.4, According to ESIA the project will require about 1,100 workers (730 skilled and semi-
skilled and 364 unskilled) during the planned 5-year construction period (612 for the dam site,
340 for the power house area, and 190 for the Nakra Intake). Taking into account the fact that
about 300 workers will be recruited from the Menskra and Nakra valleys or more widely from
Mestia municipality. There is expectation that 75% will come from throughout Georgia, that
means that at least 800 workers will travel to the valleys, where the total number of local
people does not exceed 1400 people.

7.5, According ADB CRP eligibility report, the communities “presenly live in a very
cohesive Svan culiure. The massive inflow of workers during the construcrion period will
creaie a security risk to the local populanion as is evidenced in numerous construction
projecis throughour the world. IFIls have noved imporiant sexual abuses inm construction
projecis if there is a large inflow of foreign workers who live for longer periods of rime in
construction camps. This risk will likely exist in the Project even though only abowr 25% of
the workers (or abowr 280 individuals) are expecied 1o be foreign workers. Workers coming in
Jrom ather parts of Georgia will have different values and rradinions which will clash with the
cohesive values and mraditions of the Svan families whe have long lived in these mouniain
vallevs. The large inflow of workers will fundamentally challenge the social cohesion and
values of the Svan communiries in the Nenskra river vallev. As construction acrivities will be
carried our over many vears and rhe workers remain @ rthe same locarion wmnril the
construction is completed, the impacts on the local popularion are likely very significani.
While there will be economic benefis io the popularion during the construction period, these
benefiis will cease once the project has been construcied. as the operation of the HPFP will
reguire a minute number of unskilled labowr.™

CEF's Report is clear, that the measures proposed are momre targeted for the protection of
workers, rather than for the protection of local communities *The inflix of male workers who
need 1o be separared from their families, poses risks for sexuwal abuse of local girls and
women There will also be a demand for entertainment facilivies. The ESIA recognizes thar the
arrival of temporary workers may increase the level of communicable diseases and will offer
ta the workers awareness raising, health screeming, and make condoms available. Bur these
are measures o profect the workers, noi the local popularion™
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CEP considers, that almost all mitigation measures focus on the workers, “no mirigarion
measures are considered 1o protect the population from sexual abuses and no measures io
help safeguard their culivral values and traditions during the mulii-year consruction
periad”. It concludes that “ir is nor the rask of the CRP 1o design the mitigarion program. Bur
the CRP is of the view, thai measures laid out in the ESTA are vasily insufficient to proiect the
local popularon”, while noting that there is a need for proactive programs to support “ihe
communiiy on how fo manage the rransformarion of the local commumity which, once the
construciion rime ends and workers leave, couwld well remain permanently harmed and
withour lasiing employment praspects’.

We allege that the EBRD has failed to ensumre proper gender impact assessment and mitigation
measures, as well as proper consultations with local stakeholders, and especially local women,
on these impacts and the mitigation. Therefore, we request that the PCM reviews the EBRID)'s
compliance with its policy commitments to promoting gender equality and protecting women
from disproportionate impacts of the Menskra HPP project. In the absense of a clear guidance
on how gender impact assessment should be dome, we expect the PCM findings and
recommendations will help set a good standard at the EBRD.

8. The Svans have not been appropriately consulted through the process of the

Project — project incompliance with PR 10 on Information Disclosure and Stakeholder
Engagement and the Aarhus Convention

8.1. According to art. 2 of PR10 the process of stakeholder engagement “is an infegral part of
the assessment, managemeni and monioring of environmental and social impacts and ssues
af the project. Therefore, this PR should be read in conjunciion with PR 1, and with the
requirements in PR 2 regarding engagement with workers. In the case of projecis involving
invaluniary resetilement andfor econommic displacemen, affecting Indigenous Peoples, having
anadverse impact on culiural heritage, the client will also apply the special disclosure and
consuliaiion requiremenis as foreseen in PR 5, PR 7 and PR 8.7

8.2, The UN ILO Convention 169 gives the rights to peoples to decide their development
priorities through meaningful and effective consultation and participation of these peoples at
all stages of the development process, and particularly when development models and
priorities are discussed and decided. Consultations participation in decision-making for the
Project should be conducted in a climate of mutual trust under the special measures by the
state and not by the private company. General public he aring processes would not normally be
sufficient. The Convention also seeks to ensure that indigenous peoples actively participate
and propose measures, programmes and activities that shape their development. Participation
should lead to concrete ownership of initiatives by indigenous [Enples_"'ﬁ

8.3. However, as a result of failing to recognise Svans as Indigenous Peoples, PR 7
requirements for impact assessment were not triggered, an Indigenous Peoples Development
Plan was not developed for the MNenskra HPP project and consultations respecting the Free,
Prior and Informed Consent of Svans were not conducted. As a consequence of that the
Menskra HPP project has increased tensions within and among Svan communities in the
region. Numerous strikes were organized since January, 2018 both in Svaneti and Thilisi to
profest the Nenskra project and hydropower development in the region more broadly.

*“procedures for consultations with indigenous peoples, ILO, page 3, hitp/Awww_ilo.orgiw cmspS/groups/ public/—
dgraporns-- gandar/docume nts/publicationdwems 534663 pdi
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Due to an incident between the company and locals in Chuberi, the Salini Impregilo, the
project construction contractor, was forced to halt construction and leave the area. The
situation escalated so much, that on March 4, 2018 a general meeting of all Svan communities
(Lalkhor) was called in Mestia and issued a joint statement on the indigenous status of Svans
and demanding not to implement any hydropower or extractive projects without our free,
prior informed consent.”” More than 3,000 signatures were collected in support of the
Lalkhor declaration. It should be mentioned that according to recent census only 11, 000
peopke are living in Upper Svaneti.

8.4. The EBRIY’'s E&S Guidance Note on Hydropower instructs that “stakeholders and their
informarion needs are clearly identified and addressed [and] people receive objeciive
informaiion about the potential negarive impacis and benefits / oppormnities associared with
the hvdropower scheme in terms aof livelihood or employment and environmenial and social
impacts, the risks and disturbances associated with the construcrion period are communicated
i daffecred siakeholders.™

8.5. With regards to PR 4 on Health and Safety the Note adds that “For large dams, ihis
assessment [on namiral hazards, technological risks and infrastructure saferv] has to be
carried oui as part of the design and should be made available in a form suitable for public
consultation, together with a description of the structural and operational measures required
io mitigare the risks and manage emergency situaions.” In this regard, in public hearings
conducted by the client and in written communication to the EBRD local communities have
raised the question of geological hazards, however, these questions have memained
unanswered.

B.6. The MNenskra project ESIA outlines that the consultations conducted for the Project
included:

*  Meetings held with the local authorities in Chuberi and Naki villages on 5 September
2015 to inform them of the planned socioeconomic surveys and the supplementary
E&S studies proce ss;

* Public information meetings held in Chuberi village on 16 December 2015 and in
Naki village on the 17 December 2015 During these meetings the preliminary
findings of the ES5IA and of the other Supplementary E&S studies wem
communicated to the local people;

¢ Several meetings with the people affected by the land acquisition conducted
throughout 2016;

* Opening and operation of the Project’s public information centre in Chuberi village
during the Summer 2017; followed by formal and informal meetings organized at
villagers” request;

* Meetings and consultations undertaken during the disclosure of the Supplementary
E&S studies from March to August 2017, in the two valleys and in Thilisi.

B.7. With regards to the Aarhus Convention, none of these consultations can be viewed as
meaningful, effective and timely as they were conducted either after the consent to the Project
had been granted. Since the permit was issued in October 2015, the consultation procedure

“ hittps://bit.ty/2rwPyni
21

OFFICIAL USE

34



OFFICIAL USE

does not obey the spirit of the Aarhus Convention with regards to an appropriale sequencing
of consultations before issuing the final development consent.

8.8. The ADB CRP’ s Report concluded that records do not provide evidence how inputs werne
sought from local esidents on the preparation of the ESIA complementary studies. The CRP
is also of the view that consultations corresponding to supplementary ESIA studies met the
requirements of the ADE policies, however, the very important consultations remain to he

conducied. as substantive impact assessments and mitigation measures have not yet been
defined.™

8.9, In addition to inadequate consultations on the Nenskra project ESIA, the CRP's Report
found that the Environmental and Social Management Plan does not sufficiently detail
outstanding mitigation measures and, as these mitigation measures are not presented in the
ESMP wversion disclosed to the public, affected households could also not participate in
consultations on these measures,

B 10, It was also the request of local people and CEE Bankwatch Network that the EBRD
Board postpones its decision of the Nenskra HPP project until the up-dated E&S Studies
(disclosed in November 2017) are presented in Georgian language for consultation with local
communities, however, Management disregarded these requests and the need for FPIC of
Svans.

Therefore the requesters claim that the project does not meet the EBRID PR 10 as it fails to
establish the consultation process proportionally to the nature and scale of the project and its
potential adverse impacts on the affected communities, especially with the view they should
be treated as Indigenous People.

9. The Nenskra HF project violates a customary right of Svans to lands: Project’s
non-compliance with PRS on Land Acquisition, Involuntary Resettlement and Ecomomic
Displacement

9.1. PRT recognises that the identities, cultures, lands and resources of Indigenous Peoples ame
uniquely intertwined and especially wvulnerable to changes caused by some types of
investments so that their languages, cultures, meligions, spiritual beliefs and institutions may
be threatened. This is unfortunately the case for the Nenskra HPP project, however, the EBRD
and its client have failed to recognise Svan’s indigenous status and thus grant the project
affected people additional protections.

0.2, According to PR5 art.] “Inveluniary resetilement refers both to physical displacemeni
(relocation or loss of shelrer) and economic displacement (loss of asseis or resources, and/or
loss of access to asseis or resowrces thar leads to loss of income sources or means of
livelihood) as a result of projeci-relared land acquisition 1 and/or restrictions on land use™.

9.3. Furthermore, PR5 “supports and is consistent with the wmiversal respect for, and
abservance of human righis and freedoms and specifically the right 1o adequare housing and
the continuous improvemeni of living condirions™ (art.3) in line with the Universal Declaration
of Human Rights and Intemational Covenant on Economic, Social and Cultural Rights.

*SpDE CRP Roport, page 26, htipsyibit.y/2IFLpce
“ADB CRP Report, page 21, hitps:/bit iy/2IFLpce
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9.4. While the promoters of the Nenskra HPP project have carefully designed the project to
avoid physical displacement in the sense of relocation or loss of shelter, the project could
potentially cause such severe ecomomic displacement through loss of assets, resources,
income and livelihoods, that is is questionable to what extent these impacts can he
mitigated or compensated. The clients failed attempts to design an adequate Land Aquisition
and Livelthood Restoration Plan (LALRP), which have been communicated by local people
and Bankwatch to both the EBRID and the PCM, only demonstrate the challenges.

9.5. The EBRD E&S Guidance Note on Hydropower states that “Dovwnsiream resertlemeni is
ypically miggered when the operaiion of a hvdropower scheme induces, without possible
mifigaiion, any or all af the following:

* loss of andfor reduction in livelihoods due 1o river regime changes and its impacis on
water use and other river related activiries (fisheries, frrigaiion, rowrism, gravel
extraction), including fragile livelihoods and informal market activifies

* the developmeni of unacceprable risks for people living close io or using the
downstream river as a resuli of rapid flow and level variations

* the loss offreduction in livelthood as a resuli of warer quality alterarion, sedimenis
rransport disrupiion or the variarions of warer availability (daily or seasonal, in ierms
af flow or warer level)

* repgulatory stipulated exclusion zones within the proximity of power pemeration
faciliies.”

The guidance note does not mention geological risks, which (together with the abowve
mentioned potential impacts) has been of a great concern to the local community. Local
people have raised concerns that mitigation of such severe impacts 15 not possible and the
EBED client has failed to reassure them (including by not providing an up-dated ESIA in
Georgian language) or to provide any guarantees. However, resettlement was neither
requested, nor proposed — instead local community was offered inadequate compensations
and mitigation promises that are hard to trust. While the EBED claimed that the updated E&S
Studies of November 2018 integrated community feedback, the community did not have the
opportunity to review how this was done, because the up-dated studies were not available in
Georgian language.

9.6. The failure of the EBRID client to comply with the requirements of PRS stem to a great
degree from the failure to consult impacted households in a meaningful way, as required by
PR 5 art.12: “From the carliest siages and through all resenlement activities the clieni will
invalve affecied men and women, including host communities. This will facilirare their early
and informed participaion in decision-making processes related to resetilemeni, and in PR
10:

» affecred persons shall be given the opporiuniry to participaie in the eligibility requirements,
negotiaion af the compensation packages, reseilement assisance, switabiliy of proposed
reseitlemen sites and proposed riming

= additional reguirements apply o consuliaiions which invelve Indigenous Peoples (as
provided in PR 7) as well as individuals belonging 1o vulnerable groups.”

9.7. Consistent with finding of Bankwatch fact-finding missions and local people’s accounts,
the ADB CRP’s eport found that Svans will be impacted by the economic resettlement from

pasture land and the loss of eco-services from grazing in forests. It accounts that
approximately 588 ha of permanent forestry and pasture land will be lost and that the exact
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forest land to be diverted for non-forest purpose and its ecosystem service value have not been
identified and mapped with suitable management plans. The CRP further concluded that the
ESIA categorizes the pasture land as land where groups of families have customary user
rights but cannot acquire ownership rights as the land has already been regisiered in the name
of the State. Families losing access to these pastures thus only meceive compensation for loss
of income but not for loss of land. The project affected persons are considered displaced
persons without recognizable claims to such land.™

The CRP did not find the land acquisition process for pasture areas fully prepared as: (i) the
number of households affected remains uncertain; (ii) compensation for income lost from
pasture use foregone, is adequately compensated by the supply of fodder for the period of
seven years, but compensation for permanent loss of pastures, has not been yet been designed
and agreed upon with the populations; (iii) comprehensive consultation processes still need to
be conducted with the population on these issues.

The CRP rightly pointed that the issue of access to pastures s not trival and must be carefully
dealt with: “The user rights of pasiure areas are also an emorionally charged issue in the
Svan community. The majority of households hold livestock and livestock herding is
considered a traditional activity of the Svan sociery with long established rights on pasiures
and forest for grazing of animals™.™

In view of the above, we request that the PCM should camfully review the clients
imple mentation of PRS and the EBRLIY's compliance with regards to ensuring respect for
human rights and freedoms of local communities affected by the Menskra HPP project, and
specifically the right to adeguate housing and the continuous improvement of living
conditions.

10. A threat to Svan culture and well-being of the community. Non-compliance
with the PR 8 on Cultural Heritage

10.1. The aim of PR8 is to protect cultural hentage and to guide clients in avoiding or
mitigating adverse impacts on cultural heritage in the course of their business operations.
Clients are expected to be precautionary in their approach to the management and sustainable
use of cultural heritage. It requires that the intensity of the study of cultural resources should
be adequate for characterising the potential impacts and issues of the project and reflecting the
concerns of relevant stakeholders.

10,2, With regards to PRE the E&S Guidance Note on Hydropower notes that “culiwral

heritage can be iniangible, as well as tangible, and this can be paricularly true for the
significance af waier to a culture or popularion, including indigenous peoples™.

For example the MNenskra HPP project may impact the Svan language if it undermines
cohesive values and traditions of the Svans. UNESCO acknowledges the Svan language as the
definitely endangered language, spoken by around 30000 people in Zemo an Kvemo Svneti.
However, the ESIA does not address how project would impact the Svan language and its
culture.

“CRP Report, page 23, hitps/bit ly/2IF Lpce
*'CRP Roport, page 25, hitps-bit y/2IF Lpca
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10.3. Furthermore the Mote points that graves, cemeteries, places of worship, sacred sites are
culturally sensitive assets. Many Svans bury their dead on the termitory of their farm (in their
yard practically), which makes every yard a sacred or culturally significant place of worship
and respect of the ancestors. In at least one known case the works for expanding of the access
road for the project threatened a family graveyard without proper assessment and preliminary
consultation with the houschold. It is needless to say that such situations not only demonstrate
inadequate  impact assessment, but also can cause significant tensions between local
communities and the Nenskra project promoters.

10.4. The project may impact Indigenous People in various ways so the EBRIY s procedure
was established to help to identify some of the project impacts. The ESIA has not assessed
properly, and in some cases did not even identify, all the possible impacts of the project. For
example the impact of influx of workers has not been identified and assessed by ESIA.

10.5. The ADB CRP was of the view that the Svan culture will be seriously threatened by this
Project. It pointed that the population, with its culture, has already been seriously impacted by
the Enguri Hydropower Plant-HPP when several Svan villages have been flooded, and risks
being impacted by the Khudoni HPP already approved for the lower part of the valley. It
further concludes that local residents and Svan culture will be very serniously impacted by the
massive inflow of workers into the narrow valley during at least 5 years of construction period
and to some extent by the economic displacement from pasture land and the loss of eco-
services from grazing in forests. ™

The majority of workers will arrive from across Georgia and some of them will stay to live in
MNenskra, which presenily is juapuimfd by only 268 households and who presenily live in a
very coliesive Svan culiire. ** The CRP had no doubt that external workers will have different
values and traditions clashing with the cohesive values and traditions of the Svans in a result
of which it will fundamentally challenge the social cohesion and values of the impacted
communities. These impacts are likely to be very significant while benefits for the local
population will be short term. 4

Therefore we allege that the Nenskra HPP project does not meet the EBRD PR B, so the
EBED and its client have failed to ensure protection of Svan’s cultural heritage.

11. Conclusions

We believe that this request, which alleges non-compliance of the Nenskra project with the
EBED PRs 1, 5.7, 8 and 10 justifies the following requests:

First, the PCM should assign recognized and independent Indigenous Peoples experts (or a
panel of experts), who will review the compliance of the EBRD with its policy commitments,
as well as review EBRI)'s Indigenous Peoples PR coberence with relevant intemational law
and good practice, for example with the UN Declaration on Rights of Indigenous Peoples,

%2 CRP Roport, page 7, hitps//bit ly 2IFLpce
! CRP Raoport, page 19, hipsi/bit y/2IFLpce
= CRP Report, page 19, hitps:/hit ly/21FLpea
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[LO Convention 169 and EU policy approach to Indigenous Peoples. Based on this review,
the PCM should make recommendations for necessary steps and improvements on both
project and policy level.

Second, the EBRD should trigger PR 7 for the Nenskra PP project by acknowledging
Svans’ sclf-identification and requests to be treated as Indigenous Peoples.

Third, the EBRD should request from the Republic of Georgia conducting an appropriate
alternative analysis for the Nenskra HPP project which should be accompanied by meaningful
consultations based of the special measures, such as Free Prior Informed Consent, in line with
the international law protecting Indigenous Peoples’ rights.

Fourth, the EBRD should require a new ESIA and should then commission an independent
review of the new ESIA. taking into due account the feedback from affected communities.

Finally, if the above cannot be done, the EBRD should withdraw its commitment to the
Nenskra HPP project, as it threatens imminent and irreparable harm to local people and the
Upper Svaneti region, and it stands in manifest violations of the EBRD’s applicable
environmental and social standards.

The complaint signatories :

CEE Bankwatch Network

S G Asmative,

| N | Name, Surname Address. contact, | ID number

Signature

ra

(o]
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ANNEX 2: BANK MANAGEMENT RESPONSE

EBRD Management Response to *Request to the EBRD’s PCM on the
Nenskra HPP project” issued by Green Alternatives on 30 May 2018

10™ July 2018

INTRODUCTION TO EBRD’S MANAGEMENT RESPONSE

The

following response provided by EBRD management to the Complaint is organised as

follows:

.
2,

3

ThHE

The requests made in the Complaint and EBRD Management's initial response;

A brief description of the project followed by a summary the EBRIY's appraisal prior to
Board approval;

A description of the Nenskra E&S govemance structure and the Independent Panel of
Experts;

The ESIA consultation and disclosure process and the achievement of meaningful
consultation;

. A summary of Stakeholder Concerns and Project Sensitivities as presented to the EBRD

Board of Directors and during EBRIY' s consultation prior to approval;

Detailed review of the applicability of EBRD's Performance Requirement 7 - Indigenous
Peoples — to the Nenskra HPP project;

Further summary of EBRD's response (o the secondary issves raised by the Complainant;
and

Closing statement.

COMPLAINT AND EBRD MANAGEMENT'S INITIAL RESPONSE

The Complainant commences by making the below requests to the PCM office: EBRD
management has provided a brief summary of the position of the Bank with regard to each of

these

request for consideration by the PCM expert.

1. PCM establish a panel of IP experis to review the applicability of PR7 to the Svans in

(B

the context of the Nenskra HPP project: while it is not for EBRD management to
comment on decision making of the PCM office, for the reasons set out in the following
sections of the management response, EBRD's position is that PR7 does not apply in the
case of Nenskra and can confirm that this issue has been reviewed by multiple IP
independent experts who have come to the same conclusion. EBRD does not therefore
believe there would be any meril in revisiting this once again.

EBRD should “trigger” PR7 for the Nenskra HPP project: EBRD is confident that the
analysis undertaken by the Sponsor and their advisors and the multiple reviews thereafter
categorically confirms that PR7 does not apply to the Nenksra project.

EBRD should request from the Government of Georgia that FPIC should be
incorporated into project selection: Demands for re-evaluation of the status and
recognition of the Svans as IPs using criteria other than PR7 is a matter (o be raised by
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the Complainant with the Government of Georgia. This is outside the jurisdiction of the
EBRD, the Nenskra HPP project and, EBRD management believes, the PCM process.

4. EBRD should require a new ESIA ... taking into consideration feedback from affected
communities: EBRD has confirmed that the Nenskra HPP ESIA meets the Performance
Requirements and that meaningful consultation has been achieved. There is no plan to
request that the Sponsor redraft the ESIA.

5. EBRD should withdraw its commitment to the Nenskra HPP project: The EBRD Board
of Directors voted in support of the project with full transparency of the risks, issues,
opportunities and stakeholder concemns, and in the knowledge that a PCM may be raised.
As such, there is no intention to resubmit to EBRD's Board for reconsideration.

Each of the other aspects of the complaint are addressed in the following sections of this
Management Response.

THE PROJECT

The Nenskra HPP Project has been Categorised A in line with EBRD's 2014 Environmental and
Social Policy (ESP) thereby requiring a formalised and participatory Environmental and Social
Impact Assessment (ESIA) to be prepared by the Project Sponsors in accordance with EBRD's
Performance Requirements (PRs). The proposed hydropower scheme includes the construction
of a large dam which therefore triggered Category A requirements; in addition the project
comprises a large and complex greenfield development with a number of significant
environmental and social sensitivities.

A detailed project description is provided in the ESIA and, as indicated, the Project includes a
number of "large” (as per Intemational Commission of Large Dams definitions) infrastructure
components as well as extensive tunnelling for the transfer of water from a neighbouring
catchment. The Project's catchment area is entirely within Georgia, however, it is highly
sensitive from both social and environmental viewpoints. The Project footprint is therefore
relatively laree and complex and has been carefully considered during the preparation of the
ESIA by the Sponsors and resulting due diligence by EBRD.

EBRD'S PROJECT APPRAISAL

Environmental and Social Due Diligence (ESDD) was supported by the appointment of an
independent firm of international consultants with expert experience in the country and sector.
The consultants were in place for the entire ESDD process and will be retained for project
monitoring. Each step of the ESDD and monitoring has therefore been subject to independent
Eview.

In 2015 an Environmental Impact Assessment (EIA) was prepared for national permitting needs.
The first stage of ESDD was to undertake a Gap Analysis of the EIA against the EBRD's PRs
and to set out the requirements of a Supplementary Disclosure Package to ensure that the Project
is structured to meet EBRD's ESP. Furthermore, the capacity of the Sponsor and the EPC
contractor to implement EBRD's requirements was assessed in detail throughout.
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Initial findings of the ESDD indicated that the upper catchment area of the Project is home to a
population with a strong identity, some of who oppose the project. In addition, ESDD identified
that there was ambiguity around the status of potentially protected areas in which the Project is to
be located. As a result the supplementary assessments paid detailed attention to issues associated
with local populations and biodiversity.

Following the completion of the Gap Analysis the Sponsor retained an ESIA consultant to
prepare the supplementary studies and a disclosure package. ESDD included detailed review of
the development and output of these studies which culminated in the disclose of the ESIA in
March 2017, bringing together three years of detailed studies and input in order to ensure that the
project is structured to meet EBRD's requirements. In paralle]l the Sponsor assembled a strong
team of experts to deliver upon the ESIA commitments,

ESDD completed by the Lender group and the independent consultants has confirmed that the
ESIA meets the EBRD's ESF and PRs although it is recognised that this is a complex project
with a number of E&S sensitivities.

E&S GOVERNANCE & INTERNATIONAL PANEL OF EXPERTS

Due to the complex and sensitive nature of the project it was concluded that it would be
beneficial for all stakeholders if an independent panel of experts (IPOE) be convened to provide
additional oversight and transparency into the project design and implementation arrangements.
The IPoE is at liberty to provide professional judgement of the Project E&S performance without
influence from the Sponsor or any other stakeholder. The IPoE has issued a number of reports
on items such as dam safety and stakeholder engagement which have been disclosed alongside
the ESIA package.

The IPoE is chaired by the vice-president of the International Hydropower Association and
assisted by a pool of experts in geological and natural hazards, asphalt faced rock fill dams
stability, seismic risks and social assessment. The IPoE has completed several reviews of the
Project documents, and, all ecommendations made by the IPoE were taken into account into the
revised Project design. The IPoE opined on the latest version of the technical documentation,
and the Sponsor agreed to involve the IPoE into the next project stages, until Project operation
comMmences.

A significant benefit of the IPoE's review of the Project has resulted in design changes which
removed the requirement for physical resettlement of local communities which was anticipated
under previous designs. In addition, several recommendations regarding dam design and public
safety have significantly mitigated risks associated with the project design and future operation.

ESIA DNSCLOSURE & PUBIC CONSULTATION

The ESIA has been subject to public disclosure and the IPoE and lender's E&S consultant
confirmed that meaningful consultation has been achieved. A large number of comments have
been addressed to the Sponsor, and the EBRD, from local populations and CSOs and an
extensive explanation of how each and every enquiry has been addressed has been prepared, and
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disclosed, by the company in the form of a Public Consultation Report (PCR) which is disclosed
alongside the ESIA package. As a result of this public consultation and feedback mechanism
several additions to ESIA chapters have been made during the consultation period and the
Sponsor remains fully commitied to continued dialogue and transparency when addressing
stakeholder concerns.

STAKEHOLDER CONCERNS AND PROJECT SENSITIVITIES

Specific concems raised by CS0s include issues associated with: adequacy of previous versions
of the EIA; absence of the classification of local populations as "Indigenous Peoples”;
construction of the Project in a potentially protected areq; level of assessment of natural hazards;
the way cumulative impacts have been assessed; and the way in which stakeholder engagement
has been conducted. Each of these concerns has been addressed by the Sponsor in the ESIA and
the PCR. A selection of pertinent issues are briefly summarised below although it should be
noted that extensive information on these topics is presented in the ESIA and is not fully
duplicated here:

« Community safety, natural hazards: the area in which the Project is to be located is
mountainous and natural hazards exist. The ESIA and the Project's technical documentation
have been reviewed by the IPOE and recommendations were made which resulted in further
reducing such risks impacting the Project and therefore community safety. The dam
construction method, location, and foundation design have all been adapted to mitigate the
risks of natural hazards impacting on dam integrity.

 Physical Resettlement: physical resetflement of local populations has been avoided in
entirety through mitigation by design. While a relatively large footprint is still required, the
minimisation of resettlement related activities is an example of a positive outcome of the
ESIA and ESDD process, In addition, of the land that is required, there is limited loss of
pasture land. In Nenskra valley the Project land-take represents 5% of arable land (cultivated
and noncultivated) out of which 0.75% will be affected permanently, and 2% of pasture land,
of which 0.8% will be affected permanently. In Nakra valley, the land take represents a loss
of 1% of the land used for pasture only, of which 0.16% will be affected permanently, and
there is no loss of arable land..

* Indigenous Peoples: Complainant CSOs strongly believe that Svans meet the defined criteria
of Indigenous People as stipulated by the EBRD's ESP and thus should be treated as such for
the purposes of the Project’s analysis. The ESIA provides detailed analysis of the identity of
the Svans vis-a-vis lender policies which confirms that Performance Requirement 7 is not
triggered.

« Protected Areas: the Project area was formerly within a proposed protected area the
boundaries of which were later refined. The Sponsor adopted a precautionary approach and
has assessed the project both as if it is located within and outside a protected area. The
resulting studies demonstrate that the impacts can be appropriately mitigated under either
SCenario.

« Regulatory environment and capacity of the Sponsor. EBRD has worked closely with the
Sponsor throughout and indicated the need for a robust E&S governance and reporting
structure to be developed. This is now in place in readiness for project construction.
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APPLICABILITY OF EBRD’S PERFORMANCE REQUIREMENT 7 — INDIGENOUS
PEOPLES TO THE NENSKRA HPP PROJECT

A large proportion of the complaint relates to the applicability of PR7. As such, EBRD
management provides the following summary of the ESIA content and the decision making
when confirming that PR7 is not applicable to the project.

The proposed Project is located in the Nenskra and Nakra valleys, situated in the north-western
part of Georgia in the Samegrelo-Zemo Svaneti Region. The Nenskra valley, comprised of
Chuberi village, and two hamlets which are part of the Khaishi village, has 1,148 permanent
residents (268 households) living in 13 hamlets along the river. The Nakra valley encompasses
Naki village and one hamlet from Lakhalmula village, and has 300 permanent residents (85
households) living in 5 hamlets. About 30 to 40 families now reside outside the two valleys, and
return only for the summer months. The vast majority of people in the valleys were bom there,
identify themselves as Georgians and as belonging to Svan ethnographic group.

Through the environmental and social supplementary studies, the Project assessed whether
Lenders’ “Indigenous Peoples™ policies apply. In addition to various social experts who worked
on the environmental and social supplementary studies for the Sponsor, an anthropologist' from
the Institute of History and Ethnology of Iv. Javakhishvili State University of Thilisi was
engaged by the Project to study the Svan’s identity, language, history, customs, traditions, way
of living, and livelihoods. The study also reviewed the set of characteristics from the potential
Lenders’ policies. An additional review of the findings was provided by an independent
international social expert appointed as part of International Panel of Experts. Furthermore, the
Lender’s social experts reviewed the output of the ESIA as did an Independent E&S Consultant
all of who confirmed that the IP chapter in the ESIA was sufficient and that PR7 did not apply.
Prior to EBRD Board approval this was re-reviewed by USATDs social specialists and latterly by
ADBs compliance function. All parties conclude that PR7 does not apply.

The following ex perts have therefore been engaged in the review of the applicability of PR7:

ESIA authors social specialists;

Independent anthropologist from Thilisi University,

Independent Panel of Experts (social specialist);

Lenders social specialists (ADB, EBRD, EIB and AIIB in particular);

Lenders Independent E&S Advisor (two firms, one for due diligence and one for
montoring);

USAID social specialists; and

7. ADB compliance function.

LA e L) bd =

=

In addition, the ESIA disclosure to the general public did not raise any additional concerns on the
applicability of PR7 other than to the Complainant. Each of the above has confirmed and
reconfirmed that PR7 does not apply to the Svans and this is presented in a number of publically
available documents.

! The lender group also consulted with two more local anthropologists who wrote publications about Svans.,
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Further Explanation

EBRD's PR7, para 3, uses the term “Indigenous Peoples™ is used in a technical sense to refer to a
social and cultural group, distinct from dominant groups within national societies, possessing all
of the following characteristics in varying degrees:

I. self-identification as members of a distinct indigenous ethnic or cultural group and
recognition of this identity by others

2. collective attachment to geographically distinct habitats, traditional lands or ancestral
territories in the project area and to the natural resources in these habitats and territories

3. descent from populations who have traditionally pursued non-wage (and often
nomadic/transhumant) subsistence strategies and whose status was regulated by their own
customs or traditions or by special laws or regulations

4. customary cultural, economic, social or political institutions that are separate from those
of the dominant society or culture

5. a distinct language or dialect, often different from the official language or dialect of the
country or region.

On numerous occasions by a variety of experts it has been confirmed that all of these criteria do
not apply to the Svans. The short note below provides further justification.

. Self-identification as members of a distinct indigenous ethnic or culfural group and
recognition of this identity by others. The Svans are an ethnographic group of Georgians
(Kartvelians or Karts) who are predominantly concentrated in the northwestern mountainous part
of Georgia, but who also live dispersed throughout Georgia. Together with other Karivelian
ethnic sub-groups such as Mingrelians and Lazes, and ethnographical groups such as Imeretians,
Tushs, Khevsurians, and Kakhetians, the Svans form the Georgian nation and the state. Like
other ethnographic groups in Georgia, Svans — including people living in the Project area —
identify themselves as Svan (and also identify themselves as Georgian at the same time), are
identified as such by others, and have kept specific ancient traditions and ethnographic features.
Their affiliation to the ethnographic group of Svans is recognized by others. The Georgian state
recognizes the Svans as an integral part of the Georgian ethnos and modern Georgia they are
included into the official census as Georgians.

The first characteristic therefore partially applies.

2. Collective attachment to geographically distinct habitats, or ancesiral territories in the
project area and fo the natural resources in these habilals and territories. The Svans have
been historically attached to the temitories where they currently live. They have lived many
hundred years on the territory known as Svaneti, and their cultural traditions have evolved in this
environment. They display a collective attachment to their distinct habitat which they consider as
their ancestral territory. Svans’ traditional occupations included a combination of land cultivation
(barley, cat and millet), cattle breeding, hunting, and artisanal activities. The Svan way of life
has evolved with time: farming has diminished and new income sources have appeared,
including logging and formal employment in the public and private sectors. At present,
household incomes include salaries from both public and private sector jobs and national
assistance schemes. Svan are involved on dominant sectors of society (ie. tourism) and are
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active participants in waged activities. The majority of families in the Project area engage in
several remunerative activities. About 30% of families in the two valleys (133 HHs or 38%) have
at least one member employed either in public service or by privale companies. Few household
reportedly depend exclusively on subsistence farming (25 families or 7% of 353 households).
Two-thirds of the families are receiving pensions or other government payments. Logging was
recognized as a key income source in the economy of the valleys by most informants.
Agriculture and livestock farming are largely for home consumption. This multiple activity
pattern is typical of mountainous regions in Georgia.

The second characteristic therefore partially applies.

3. Descent from populations who have traditionally pursued non-wage (and often
nomadicAranshumant) subsistence strategies and whose status was regulated by their own
customs or fraditions or by special laws or regulations. The Svans are descended from
populations who have traditionally pursued non-wage subsistence strategies (although their
contemporary subsistence strategies are diversified and include waged livelihoods). However,
the Svan society has been linked to, and integrated into the rest of Georgia since the 9th century
AD, from a legal, political, social, economic and administrative perspective, without specific
laws or regulations.

The third characteristic does not apply.

4. Customary cultural, economic, social, or political institwtions that are separate from those
of the dominant society and culture, The Svans are fully incorporated into the legal, political,
social, economic and administrative systems of Georgia. Being a component of the Georgian
society, they do not maintain customary economic, social or political institutions distinct from
those of the Georgian society. The Svans enjoy all rights that the 1995 Constitution of Georgia
bestows on all citizens of the country. Like other communities in the mountainous regions of
Georgia, Svans have their specific traditions and customs, spiritual culture, agricultural practices,
and pre-litigation conflict resolution measures involving consultation with respected elders. But
these traditions and customs are also an integral part of Georgian cultural heritage. In terms of
religious identity, Svans are Orthodox Christians and the local orthodox clergy is attached to the
Georgian Orthodox Church. They adhere to the Georgian Orthodox faith along with other
Georgians, together contributing to about 83% of Georgian Orthodox Christians in the country’s
population, based on 2014 census.

The fourth characteristic does not apply.

5. A distind language often different from the official language of the country or region.
The Svan, Mingrelian and Laz languages belong to a family of Georgian (Kartvelian) languages,
of which Georgian is a part. According to some scientific opinion, Svan, Mingrelian and Laz are
considered as dialects of the Georgian language. The Svans believe that Svan has retained lexical
units from the proto- or the Old Georgian language The Svans and Mingrelians frequently posit
they speak the variations of the same old Georgian language. The Svans in the project area are
bilingual: They speak Svan, and Georgian, the official state language. Georgian is the only
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Kartvelian language that is formally written and taught, and is the literary language used by all
Georgians.

The fifth characteristic applies to Svans.

As a result only one of the five characteristics defined under PR7 applies in full, two do not
apply and two partially apply. In order for PR7 to be triggered all of the characteristics
should apply which is clearly and justifiably not the case,

Another key aspect of PCM complaint relates to the Svan’s vulnerability. Vulnerable social and
cultural groups can be defined as social and cultural groups that experience a higher risk of
poverty and social exclusion than the general population. This 1s not found to be the case for the
Svans and the people living in the Project area. There is no available record that shows the Svans
were a marginalized and vulnerable social and cultural group vis-ivis other ethnographic groups
in Georgia. Also, livelihoods of the Svans in the Project area are generally similar to those found
in other remote mountainous region of Georgia. The Svans have access to, and benefit from, the
same modem commodities as the rest of Georgian population. In conclusion, although Svans do
show to a certain degree some of the characteristics of “Indigenous Peoples”, mainly because of
the difficult accessibility of Upper Svaneti, the affected Svan communities are not considered to
meet the EBRD's PRT definition of “Indigenous Peoples™, and therefore the policy is not
triggered.

The above presents a comprehensive summary of the Svans in relation to the Nenskra Project
and EBRD's PR7. A large proportion of the complaint registered with the PCM regarding
demands for re-evaluation of the status and recognition of the Svans as IPs using alternative
criteria is a matter to be raised by the Complainant with the Government of Georgia and is
outside the jurisdiction of the Nenskra project, the EBRD and the wider lender group, and - in
the opinion of EBRD management — outside the function of the PCM.

The various publically available documents confirming the above position can be viewed below:

* Nenskra ESIA: Social Impact Assessment includes the analysis of PR7:
http:#nenskra. ge/en/reports/

* EBRD PSD with explanation of PR 7 decision making: htipsJ/www ebrd.com/work-
with-us/projects/psd/nenskra-hpp. himl

* USAID Report which includes a review of the applicability of PR7:
https:/fecd. usaid.gov/repository/titlexiiv’2017/Trip Report 32.pdf

* ADB Compliance Review Report: hitps//Inadbg4.adb.org/dir0035p.nsfralldocs/JABM-
ATX46V0penDocument

As an aside, it is worth noting that during the early phases of the Project preparation (prior to
EBRD's involvement) it is understood that there was an issue with English-to-Russian linguistic
confusion stemming from the fact that the term “indigenous™ might have been mistakenly
translated and related to the local population, as “smectaem” (which means “local™) rather than
“gopernoir” (which means “indigenous™). The Svan community (who are Russian speaking)
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naturally consider themselves local, and thus strongly resist any perceived challenges of them
being local to the region. The Bank’ s due diligence, assessment and conclusions do not relate to
the term “local™ but rather to “indigenous™.

EBRD RESPONSE TO SECONDARY ISSUES RAISED BY THE COMPLAINANT

The remaining items raised by the Complainant can be grouped as follows:

» Performance Requirement 1: Adequacy of the ESIA process

» Performance Requirement 1: Alternatives Analyses

» Performance Requirement 1: Gender Assessment

» Performance Requirement 5: Land acquisition & Economic Displacement

» Performance Requirement 8: Culiural Heritage

» Performance Requirement 10: Stakeholder Engagement / Meaningful Consultation

EBRD notes that each of the issues raised by the complainant related to the above have been
directed to the company and the EBRD previously. Each of the above were received prior to and
during the ESIA consultation period and a Public Consultation Report (PCR) was issued and
disclosed alongside the ESIA package. Where necessary, the ESIA chapters were modified to
assist the reader in clearly understanding each of these issues. The PCR can be found at the
following link and provides detailed answers and justification to each and every comment
received during the ESIA consultation period from a range of project stakeholders.

http:#nenskra ge/inc/uploads/2017/04/ES-Nenskra PCR. -27-October-2017.pdf

In addition, the company and the EBRD provided specific feedback to Green Allernatives
outside the consultation period, bilaterally, on each of these items. While EBRD does not intend
to repeat all of these justifications in this management response a brief summary of each of the
issues follows. EBRD management does appreciate the feedback provided and the project and
the ESIA has benefited from the inputs of all project stakeholders.

Adeguacy of the ESIA process

As detailed previously, in 2015 an Environmental Impact Assessment (EIA) was prepared for
national permitting needs and presented to the lenders during the early stages of project
appraisal. A Gap Analysis of the EIA against the EBRD's PRs was subsequently undertaken and
the requirements of a Supplementary Disclosure Package were established to ensure that the
Project is structured to meet EBRD's ESP. The Sponsor and the Lenders therefore
acknowledged that additional works were required to meet the Lenders requirements in addition
to the national permitting needs.

Following the completion of the Gap Analysis the Sponsor retained an ESIA consultant to
prepare the supplementary studies and a disclosure package. The following ESDD covered an
extensive appraisal which included detailed review of the development and output of these
studies which culminated in the disclose of the ESIA in March 2017, bringing together three
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years of detailed studies and input in order to ensure that the project is structured to meet
EBRD's require ments.

ESDD completed by the Lender group and the independent consultants has confirmed that the
ESIA meets the EBRD's ESP and PRs although it is recognised that this is a complex project
with a number of E&S sensitivities.

Alternatives Analyses, Gender Assessment & Cultural Heritage

Contrary to the statements made in the complaint a detailed Allernatives Analysis is included in
the ESIA as is a Gender Assessment and an impact assessment to Cultural Heritage. EBRD
encourages any interested parties to read the chapters in detail. As with all aspects of the ESIA,
this has been reviewed by a range of specialists and advisors all of whom have confirmed that
Performance Requirements 1 & 8, as they relate to these issues, have been met in full.

With specific regard to the Gender Assessment, EBRD has worked with a range of stakeholders
to go beyond compliance with the ESP and EBRD has developed a Technical Cooperation
project to support the Project to improve equal opportunities through development and
implementation of a gender action plan.

Land acquisition & Economic Displacement

A Land Acquisition and Livelihood Restoration Programme has been drafted and disclosed and
project affected people have been consulted extensively. As is the case with all LALRPs, this
process will evolve overtime and stakeholders will continue to be consulted widely. The LALRP
indicates that loss of land will be compensated at full replacement cost, which is in line with
PR5. For permanent loss non legalisable lands used by affected people, the project has
committed to paying for land at full replacement although most of this land is not in private
ownership. The Complainant issued a report into the LALRP previously and the company and
the EBRD have provided detailed answers on this issue several times, including clarifying
factual inaccuracies in the statements made by Green Altemnatives. ESDD has confirmed that
PRS5 has been met in full.

Stakeholder Engagement / Meaningful Consultation

EBRD notes that the Complainant did not attend the open-house information sessions as part of
the ESIA disclosure process which were well attended by local communities and conducive to
open and frank discussions. These sessions were attended by the lenders, the lenders advisors
and the Independent Panel of Experts, all of who confirmed that meaningful consultation had
been achieved. The company and the EBRD remain open to stakeholder feedback outside of the
ESIA disclosure process and welcome all and any enquires and suggestions for project
improvements. Such engagement continues outside of the ESIA disclosure process.

EBRD CLOSING STATEMENT

EBRD welcomes the opportunity to provide further explanation regarding the assessment and
appraisal of the Nenskra HPF that informed EBRD management’s key decision making prior to
presenting the project to EBRD's Directors for consideration. EBRD is fully commitied to
receiving stakeholder feedback and in the case of the Nenskra HPP this has strengthened the
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project in a number of areas. The Complainant in particular has contributed considerably in the
strengthening of the Nenskra HPP and constructive NGO feedback is very welcome.

The due diligence process for the Nenskra project undertaken by the EBRD spanned more than
three years and each and every issue has been considered in upmost detail, not only by the
company and EBRD, but the wider Lender group and a host of independent advisors,
consultants, specialists and academics. EBRD is therefore confident that the project has been
structured to meet the Performance Requirements. With specific regard to Indigenous Peoples,
this is the first time that the applicability of PR7 to an EBRD project in Georgia has been
reviewed in such detail and it has clearly attracted considerable attention. As a result this subject
has been reviewed and re-reviewed on numerous occasions and EBRDY's view is that there is
little benefit in reopening the issue again. EBRD believes that the requests made in the PCM
with this regard are a matter to be raised by the Complainant with the Govemment of Georgia
not the project, the lenders or the PCM process.
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ANNEX 3: CLIENT RESPONSE

5 an
JEIC Merehra Hypdro
JSC NH Eesponse to the EBRD's PCM “Opportunity to Comment™

Below our response to the complaint letter sent by Green Alternative to the EBRD May 30, 2018.
Note we are not commenting on the recommendations Green Alternative made to the EBRD since
this is specifically addressed to the EBED. The main issues that JSCNH is addressing in the
response to the PCM are:

Consultation process.

Adequacy of impact assessment and mitigations.
Land access.

Cultural Hernitage.

Indigenous people.

The ES Supplementary Package followed extensive consultarion and disclosure process. A
mmlti-modal approach was used to ensure that a maximum mumber of people were informed about
the existence of the supplementary packages so that they could raise their concems. guestions
and recommendations. The recommendafions and concerns of stakeholders were taken into
account either in the revision of the ES Supplementary Package (SP), the project design or in
project plans, for example the Comnmmnity Investment Program. The disclosure period was from
14 March to 24 August, 2017, allowing sufficient time for people to comment Many different
means were used to consult with stakeholders, inclunding:

Large public consultation meetings in Thilisi and in the project area.
Distribution of USBs to commumnity members including the Supplementary Packages
and issue-based brochures.
* Provision of physical copies at the Mestia Municipality and in the project mformation
centers in Georgian and in English.
Focus group meetings with vulnerable people.
Uploading the SP on the JSCINH website and potential lenders website.
Conducting surveys to determine level of understanding or information requests.
Dhisclosing information through social media and press releases.
Open house focusing on the key issues raised by the comnmmities.

. s & B @

JSC Wenskra strongly believes the level of effort to inform and consult stakeholders far
exceeded the potential lender requirements. In addition, JSC Nenskra made an effort to engage
with Green Alternative to address their concemns through a face to face meeting, however
unfortunately, the invitation was not accepted. Also note that ADB s CRP personally mentioned
to JSC Nenskra their satisfaction with the 2017 consultation process. In early 2017, the potential
lenders requested from J'5C Nenskra the need to improve the engagement with the communities,
this request was accepted by JSC Nenskra and consequently JSC Nenskra established an E&S
department, hiring additional resources to ensure more meaningfinl consultation was achieved.
We believe we have been responsive to lender requests and stakeholder comments.

Further information on the consultation and disclosure process is available in the JSC Nenskra
Public Consultation Report available at hitp://nenskra ge'enreports/, including the gquestions
raised by stakeholders and the responses provided by JSC Nenskra and experts. The final ES
package is available at the Mestia Municipality, Information Centers and in the project website
in both English and Georgian.
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We would like to point out that at the moment there is stakeholder fatigue. in other words. the
comnumnities have oumerous times fold us that they do not wish to be consulted every single
time, that they would like the project to start immediately so that the benefits can be shared
amongst the population (“enough of consultation and start the project ).

The claim that the project lacks proper impact assessment and mirigation measures. As
noted by Green Alternative, the project received the Environmental Permit in October 2015,
Since then, the Potenfial Lenders were approached as potential investors and the project was
asked to prepare addifional studies to supplement the 2015 approved EIA. Prior to preparing
the additional ES documentation the lenders requested independent consultants undertake a
gap analvsis of the 2015 EIA and establish the additional requirements to meet lender’s
standards. This work was undertaken by Mott MacDonald’s. The ES Supplementary Package
was done by SLE. Consulting, a company with a proven track record in ESIAs. The first draft
of the ES Supplementary Package was reviewed and approved by Mott MacDonalds prior fo
disclosure. To ensure a proper due diligence process, the 2* draft and final versions were
reviewed by Artelia. the Independent Panel of Experts (IPOE) and the potential lenders. This
vernification process ensured that the ES package was compliant with lenders” requirements.

The nutigation measures are described 1n a comprehensive Enwvironment and Social
Management Plan, which includes a list of 180 commitments, more than 500 actions during the
construction phase, about 75 acfions during the operations phase and 29 conditions established
by the Ministrv of Environment Protection and Agriculture in the 2015 EIA = These actions are
established within specific plans and procedures that the project is required to prepare including:

Feservoir Vegetation Methods Statement

Traffic Management Plan

Site Decommissioning and Rehabilitation Plan

Fecruitment and Labour Management Plan. which explains an approach fo maximize
local confent.

»  Comnmmnity Safety plan and Commmmity Health Plan, which explaing the approach that
will be taken fo ensure no impact on health and safety of commumnities. The draft version
of the document will be consulted with the comnminities.

Feforestation Management Plan

and manyv others

. & & @

JSC Nenskra strongly objects to the comment by Green Alternative that the project did not
assess the alternatives nor cumulative impacts. In 2015, the Georgian approved EIA included a
section on alternatives, it reviewed hydro, solar, wind and geothermal options. In addition, it
evaluated different HPPs alternatives. This review was also underfaken mn 2017, It 1s important
to note that the ES Supplementary Environmental and Social Studies was done to complement
the 2015 EIA, it was not intended to replace it. Furthermore., Volume 10 of the ES
Supplementary Environmental and Social Studies 1s specifically meant to assess and address
the project’s Cunmlative Impacts.

The claim that the ES package does not include economic or gender data is incorrect p. 5.
P 18 7.2 of the Green Altemative claim does recognize that the ESIA includes gender
dizaggregated data, therefore the statemnent in page 5 of the report is incorrect. The 514 includes
issues such as traffic, safety, economy. labour, and gender. The E&S documentation includes
detailed survevs of the entire population. not just those that are directly impacted by the project.
This database 15 and will be maintained by the project for monitoring purposes. The following

g
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measures have been put in place and/or are in the process of implementation:

e 15% of all job positions will be women.

e  Comnmmnity Health and Safetv Management Plan that addresses gender specific measures.
This plan 1s part of the Fnvironment and Social Management Plan conditions, which
requires the project to prepare a plan to amongst other things, manage gender related issues
due fo influx and/or other.

¢ Inclusion of labour policies that apply equal opportunities.

e Fnsuring the Comnmmity Investment Program addresses gender 1ssues and that women are
represented in fair numbers in the committees. For example. to date the program has trained
guest house owners and the large majority of trainees are women.

The ESIA identifies risks which need fo be developed further through the project’s management
system. this 1s the normal process of an ESIA . The project has made a commitment fo develop this
management system. which is alreadv well underway. Management of risks is an infegral
component of a management system.

The claim that the project did not follow EBRED's PR 5 is incorrect. A draft Livelihood
Eestoration Programme has been proposed which will need to be consulted extensively with the
project affected people. This programme will be developed with livelithood restoration consultant
and the project affected people and in alignment with the construction schedule. The project has
committed to paying for loss of residential land and/or arable land at fiull replacement cost, whether
the land is registered or not. For permanent loss of pasture areas, the project has committed to
paving for land at full replacement cost, although most of this land is state land.

The claim that the project did not follow EBRT)'s PR 8 is incorrect. The project has undertaken
an assessment of tangible and intangible cultural heritage. In addition through the Land
Apguisition and Livelihood Eestoration Process, surveys have been undertaken to identify the
location of cultural sites, such as graves to mininwze impacting these sites. Furthermore, the project
has prepared a Chance Find Procedure which has been communicated to all workers, this Chance
Find Procedures provides details on how to manage cultural sites if they are found accidentally. It
should also be noted that in the project area there are no typical Svan tower-houses.

The project has put in place a Commmnity Investment Program (CIP). this program could be used,
if the CIP Advisory Committes agrees in collaboration with the local government, to develop
initiatives supporting the preservation and promotion of the local intangible cultural heritage.

To nunimize impacts regarding influx, the project recognizes that this is a risk and the importance
of controlling movement of traffic. people and behavior of workers. Therefore, the project requires
all workers from outside the area to be accommodated in the project housing, in addition the project
has put in place a Code of Conduct which will need to be respected by all employees. JSC Nenskra
will enforce this Code of Conduct and monitor it and when appropriate disciplinary action will be
taken.

The claim that the project did not follow EBRD's PR 7 is incorrect. The process used by the
project was comprehensive and mvolved nmltiple consultants including Dr. Liana Bitadze, a
highly qualified Thilisi based anthropological researcher. She undertook desk top research, which
together with national and international experts, was examined to determine if the lender’s IP
policies applied. Dir. Bitadze used more than 50 different sources (as shown below) to write her
report and in addition, worked with different experts from the University.

The consultants reviewed the lender policies regarding Indigenous Peoples (IPs) and reached the
conclusions that lender policies do not apply fo Svans. In addition Mott MacDonald and

3
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Independent Panel of Experts also reviewed the analysis and agreed with the conclusions made by
the experts. The examination undertaken by expert consultants consisted in determining if lender
policies applied to the project, this was done diligently and in compliance with lender policies.

J5C Nenskra feels that mentioning other policies or multilateral banks is irrelevant, for example
discussing the United Nations Permanent Forum on Indigenous Issues (UNPFIL). since this is not
relevant to lender policies and the project, and these comments would be better addressed directly
to the Government of Georgia. We therefore see no relevance in quoting the UNPFIL It is not up
to the project to determine whether Svans are IP or not, but rather examine lender policies and
determine whether thev applv to the project or not. It is also not up to the project to request
Government review policies which are outside the requirements of potential lender policies.

Crverall, the experts have concluded that Svan’s today have very simular practices fo the rest of
Georgian society in terms of families, management of conflicts, integration in legal state rules,
laws and regulations, events, etc. Finally. we question. why this issue of IP is being raised now by
the local population, since this 1ssue has not been raised in the past. Svans are Georgians and they
have always been part of the Georgian ethnos. We question whether there is an ulterior agenda or
the local population 1s being influenced by outside parties.

Eeferences used for the IP assessment:

1. Bardavelidze V. FExamples of Georgian (Svan) Rifual Graphic Art Th, 1933
(BoFroggenody 3. 3o Gorpre (L3sbrfin) Ls Fabe- 3o gpgre Byeergbydol BodoPydo.
ob. 1953)

2.  Berdzenishvili N. Issues of Georgian History. V, Tbilisi, 1971, p. 67 (dgfdgboBgoce B.
La 4 Foggeels obi@rnol b 3oobgdo, V, oborebo 1971, 33.67)

3. Bitadze 1., Chutanava D. Laliashvili Sh., Zubiashwvili T., Shengelia F. Svans on
Anthropologic Map of the Caucasus. Infernational Scientific Conference “Caucasian
Civilization — Interdisciplinary Eesearches”. Conference materials. Mestia, 2015, pp. 31-
33 (doordy oo Foowbags . teomsdgnre 3. BrposBanoe o, BgBagoms A Lgabgdo
32330Lool 5 BoFrdomrepoet fopgs . Lo gfos Befoler La@gaBogfm 3ebanfpbgool
32335 bofo gogoee® goo’ obdpHambendambs frre 33wp3gdo. 3ebg dsbs apdo.
Bglps . 2015, 23.31-33)

4. Biftadze L.. Laliashvili Sh., Chitanava D. Anthropologic Characterization of Svans in
Comparative Aspect. Part I Infernal Population Variability of Svans. Analebi. 2014, #10,
pp. 467-470 (doosdy o, oo oms Bgooe 3. Fnowbsgs @ bgsBydol sBofm3emegonrn
@ bo bos ogde By Fpdoor 5 bdgd Fo. BafFoern L bgabydolb ok Iedome gorfo 535
opds a@ds . 56y opdo, 2014, # 10, 35.467-470)

5. Bitadze L., Chitanava D, Laliashvili Sh., Kvavadze E., Zubiashvili T. Question of Ethnicity
of the Population of Kartli Region and Changes of Anthropological Type from IV
Millennium BC to XX century AD. Tb., 2011 (doowdy om 3}oowbags . oboms
dgogerm 3. g3035d] 7. Brposdgoom o 4b Formb debis bemediol gofiogwfn gobas
ool Lazoobgdo @ o Bofedoregosfin @ndol  Gas onds e dg. §. IV 5 on
Loy b XX bs wgofiol Ry ogoeon oi., 2011)

6.  Bifadze L. Changes of the Caucasian Mountains' Population by Blood Groups (ABO.
Rhezus, MN, P, Kell). Collected works "Ochkhari", 2002, pp. 88-80 (doondp oo 3o33s
LoeBob Joafty dgbegfipdo debs begedob s epdo arbs Lobbeeb sgeppdol (ABO.
Rhezus. MN. P. Kell) dobgomoo 3fpd-pm "cfibsmn”. 2002, 3. 88-80)
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10.

11.

12,

13

14.
15.

16.

17.

18.

19,
20.

21.

22,
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Bitadze L. Dermatoglyphics of the Caucasian Mountains Population. Analebs, 2002, N1,
pp. 64-71 (Bdoow dg ov 35335 LorBiol Jooftp Spbegfpdo Geds bopedol  oyFds
Grpomanis . s Baemdo”, 2002, N1, a3.64-71)

8  Gabliani Eg. Old and New Svaneti. 1925 (3o dees Bo gp. dgooe @ sbs oo
Lgabgom.1925)

Gasviani G. From History of the Western (Georgia Highlands. Th. 1973 (pobaosBo .
@ s gemon ba Js GFoggoeds Goms Byoml obdrfinogm 6. ob., 1973)

Gasviani G, Studies on the History of Middle Ages Svaneti. Thilisi, 1991, p. 19.
(3> Lgos Bo g By 3393780 Bep Lo wp «Pogdol LzsbBgoml obdrfnoa B
obowmbo. 1991, a3.19))

Gegeshidze M. Irnigation System in Zemo (Upper) Svaneti. Matenials for Ethnography of
Georgia, 3T, Thilisi, 1960 (papn80dy 8. Scerfygol Lobgpgds Fpdm LasbyoBo. Jals
ot Lsds foggeels gobepfo gpolis ogols. X1 obocebio, 1960)

Giorgadze Gr. “Mushkaia™, “Mushki” and “Dataen-Diauh™ in Assynan Cuneiform texts. In:
Meskheti. Istoria da tanamedroveoba. Akhaltsikhe, 2000 (gocfpady af "@-Pdaos;
d-fdo" a "o osbgdo; @osbo” 5 LbeFepmeeFbaermEpd LEpd@o’ 3Fpd. "Bglbgom.
obdrrne @ opbsdgafrggeds . 5Bo oo, 2000)

Treaty of Georgievsk, Thilisi. Metsniereba, 1983 (aorfpoozbzol &fodds@n. oboenbo,
AgbBogfpds, 1983)

Takaishvili Ek. 1910 (o yaodz00m a4.. 1910)
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