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INTRODUCTION  
Gide Loyrette Nouel (the "Consultant")1 has been selected by the European Bank 
for Reconstruction and Development ("EBRD" or the "Bank")2 to identify 
provisions of Russian legislation that hamper the Bank's non-sovereign lending 
activities in the infrastructure sector in Russia, as well as potential public private 
partnership ("PPP") activity and generally discourage an inflow of investment into 
the country.  

The main objective of this assignment (the "Project") is to help the Bank and the 
Russian authorities (the "Government" and together with the Bank, the "Main 
Stakeholders") to (i) identify existing legal impediments to non-sovereign lending 
and PPPs, which may be contained in various Russian laws; (ii) identify potential 
legal impediments to Government's undertakings and guarantees and (iii) propose 
ways to tackle such impediments. This will be done through comparison with 
international best practice in this field.  

The Consultant's recommendations are based on its understanding of Russian 
legislation analyzed and will be corrected, completed and improved following 
discussions with the Main Stakeholders.  

The present paper is structured as follows: after a summary of the key prerequisites 
for the implementation of a PPP project (the "Global Best Practice") ("Module 1"), 
the general legal framework for PPP in Russia will be assessed, in particular 
identifying legal impediments to non-sovereign financing and to Government's 
undertakings and guarantees ("Module 2") and recommendations for improvement 
developed ("Module 3").  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
1 GLN team: Bruno de Cazalet, Milica Zatezalo, GLN Moscow office` 
2 EBRD Office of General Counsel: Alexei Zverev, Senior Counsel  
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MODULE 1: GLOBAL BEST PRACTICE

 
 



 
 

 
1. GENERAL GLOBAL BEST PRACTICE 

The Global Best Practice presented below follows the EBRD Concession Checklist 
core areas, such core areas being created on the basis of international standards 
developed in the concession field (mainly the UNCITRAL Legislative Guide on 
Privately Financed Infrastructure Projects adopted in 2000 (the "PFI Guide"))3 and 
experience in implementing PPP projects. They will be completed, where appropriate 
with additional (effectiveness) elements. 

1.1 Existence of the general policy framework 
- Clear policy framework documents related to PPP (e.g. government 

resolution), distinct from privatisation. If there are municipal or sector-specific 
policy frameworks, care should be taken to avoid contradictions, overlapping.  

- PPP task force/central PPP unit enabling harmonised approach and learning 
across industries.  

Such task force/unit should control the implementation of a PPP programme. It 
can be part of the Ministry of Finance/Ministry of Economy or the Ministry of 
Economic Development and Trade. Its principal tasks are to be a conduit 
through which (i) all proposed PPP projects are sanctioned after the submission 
of acceptable feasibility studies or business plans and (ii) all PPP projects are 
approved after bid evaluation, but prior to project agreement signature. In 
addition, a PPP task force/unit should provide PPP advice and expertise to line 
ministries, state-owned and municipal institutions that are implementing PPP 
projects and in the case of any PPP projects requiring public credits or 
subsidies, to approve those credits or subsidies. The powers of such PPP unit 
must be clearly defined and its work transparent to prevent officials' 
misbehavior and corruption.  

In certain countries the adoption of a PPP policy framework document and the 
creation of a PPP task force are required by the concession law (e.g. Bosnia and 
Herzegovina).  

1.2 Existence of the general concession/PPP legal framework 
- General concession/PPP law, as opposed to multiple sector-specific concession 

laws.  

Provisions whereby sector-specific laws are complimentary to the general PPP law 
are useful (e.g. Macedonia, Romania).  

 

                                                 
3 Other international standards used:  
- UNCITRAL Model Legislative Provisions on Privately Financed Infrastructure Projects, 2003; 

- Commission Interpretative Communication on Concessions Under Community Law, 2000; 

- UNIDO BOT Guidelines, 1996; 

- European Commission Guidelines for Successful Public-Private Partnerships, 2003; 

- OECD Basic Elements of a Law on Concession Agreements, 1999-2000; and  

- World Bank Technical Paper n°399, Concessions for infrastructure, a guide to their design and award.  
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- Such law must be flexible so that it is able to provide for individual 
frameworks under which projects can be designed and implemented, as 
opposed to a rigid mandatory prescriptive regime.  

1.3 Existence of clear definitions and boundaries of a PPP granting 
legislation 

1.3.1 

1.3.2 

                                                

Main features  
- Definition of the term "PPP" / "concession" with clear boundaries, especially 

with respect to: (i) sector-specific legislation permitting PPP, (ii) municipal 
legislation permitting PPP (iii) public procurement legislation.  

Cross- references in one law can enable clear boundaries (e.g. Bulgaria: cross 
references in concession law and municipal activities law).  

- Definition of public authorities empowered to grant PPPs/enter into project 
agreements (the "Contracting Authority").  

The Contracting Authority must have the legal right under the law to enter into 
a project agreement.  

- Definition of private persons to whom PPPs can be granted, non discrimination 
on the basis of nationality.  

It should be possible for private investors to incorporate a locally registered 
privately-owned limited liability company to act as the Project Company to 
implement the PPP project and for those private investors to manage the affairs 
of such Project Company to protect their interests 

There must be no legal restriction on the ability of foreign investors to dispose 
of their equity investment in the Project Company at market prices and remit 
the proceeds out of the Russian Federation. 

- Definition of non-limitative list of sectors in respect of which concessions 
may/may not be granted.  

Relevant European Community rules 
- The European Community ("EC") (i) does not define the term PPP and (ii) 

does not lay down any special rules covering PPPs.  

- However, the Directive on the coordination of procedures for the award of 
public works contracts, public supply contracts and public service contracts of 
31 March 20044 ("Public Contracts Directive") defines and regulates 
precisely "public contracts".  

Moreover, the Interpretative Communication on Concessions of 29 April 
20005 ("Communication on Concessions") defines the characteristics of 
concessions and general rules to be respected in the concession granting 
process.  

Finally, the European Commission has recently published: (i) Guidelines for 
Successful Public-Private Partnerships (March 2003) ("PPP Guidelines") and 
(ii) the Green Paper On Public-Private Partnerships and Community Law on 
Public Contracts and Concessions (April 2004) ("PPP Green Paper") and 

 
4 Directive 2004/18/EC 
5 Interpretative Communication 2000/C 121/02 
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[(iii) Communication On Public-Private Partnerships and Community Law on 
Public Contracts and Concessions (November 2005)].  

- The PPP Green Paper provides that "In general, the term [PPP] refers to forms 
of cooperation between public authorities and the world of business which aim 
to ensure the funding, construction, renovation, management or maintenance of 
an infrastructure or the provision of a service". It specifies furthermore that the 
following elements normally characterize PPPs:  

- relatively long duration of the relationship; 

- funding, in part from the private sector (public funds, "in some cases 
rather substantial", may be added); 

- important role of the economic operator (participates at different stages 
of the project: design, completion, implementation, funding); and 

- distribution of risks between the public and the private partner; risks 
generally borne by the public sector are transferred to the private operator 
(not necessarily all or major).  

The term concession is defined indirectly in the Communication on 
Concessions, by defining scope of application of the Communication and by 
distinguishing them from public contracts: 

"This communication therefore concerns acts attributable to the State whereby 
a public authority entrusts to a third party -by means of contractual act or a 
unilateral act with the prior consent of the third party - the total or partial 
management of services for which that authority would normally be 
responsible and for which the third party assumes the risk. Such services are 
covered by this communication only if they constitute economic activities (…)".  

Public contracts (supply, works and service contracts) are contracts for 
pecuniary interest concluded in writing between one or more economic 
operators and one or more contracting authorities and having as their object the 
execution of works, the supply of products or the provision of services (Public 
Contracts Directive, art.1).  

In addition, the Public Contracts Directive defines "public works concession" 
and "service concession":  

- public works concession: "a contract of the same type as a public works 
contract except for the fact that the consideration for works to be carried 
out consists either solely in the right to exploit the work or in this right 
together with payment";  

- service concession: "a contract of the same type as a public service 
contract except for the fact that the consideration for the provision of 
services consists either solely in the right to exploit the service or in this 
right together with payment".  

A public works concession is distinguished from a public works contract in that 
the works concession involves the transfer of the risks inherent in 
operation. A privately operated toll motorway is an example of a public works 
concession.  However, if public authorities guarantee reimbursement of the 
financing, this would be considered as a public works contract. 
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The distinction between a services concession and a public service contract is 
based on the same criteria: transfer of risks inherent in operation.  

 

1.4 Existence of fair and transparent selection process and tender 
rules 

- Mandatory competitive procedures for PPP award.  

- Publication of information related to the competitive procedure; requirement of 
international publication for "important"/"strategic" projects.  

- Registration and public access to PPP-related information.  

- Limited/exceptional circumstances allowing direct negotiations (e.g. urgent 
need for ensuring continuity of services, short duration/low investment value, 
national defence/security, existence of only one source capable of providing 
the service, unsuccessful competitive procedure).  

- Provisions giving at the same time clear guidance (guaranteeing a certain 
degree of objectivity and minimum standards) and sufficient flexibility for 
Contracting Authorities while organising procedures for pre-selection and 
requests for proposals is also measured.  

- Provisions avoiding long and non-transparent project agreement negotiations.  

- Procedure for aggrieved bidders and third parties.  

- The selection process procedure should ensure that the public sector project 
sponsor eventually obtains the best "value for money" proposal and that the 
selected proposal is "affordable" by the public sector project sponsor.  

e.g. Lithuanian Concession Law  
 

1.5 Possibility to conclude project agreements allowing proper 
allocation of risks, obtain necessary permits  

- Absence of unnecessary or unrealistic/not bankable/compulsory 
requirements/interference from the public (obligations, tariff, termination, 
compensation).  

- Existence of a "model concession agreement" or model provisions serving as 
guidance (e.g. provisions on early termination/compensation, tariff setting, 
service standards).  

- All the necessary administrative documents (authorizations, licenses) to 
implement the PPP project must be obtainable.  

- Existence of effective regulatory framework ensuring that there is no abuse of 
dominant position, that consumers are protected and that the private sector 
service providers and investors are able to earn a fair return for the risks that 
they are taking. Regulation can be through the contract or via independent 
single-sector or multi-sector regulator.  

- Subject to complying with all the required rules and regulations, there must be 
no legal constraint to the Project Company operating the PPP project and 
providing the public service.  
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1.6 Possibility of public authorities "support" and existence of 
reliable security instruments  

(see Section 2 below) 

 

1.7 Possibility of international arbitration  
- Freedom of choice of the applicable law, at least for associated contracts 

(construction contracts or financing agreements).  

- Freedom of choice of the dispute resolution procedure.  

1.8 Requirements related to property and land use rights  
- Rules that safeguard property rights:  

- legal provisions and restraints on expropriation;  

- recognition/protection of private ownership, possible transfer of 
ownership rights, proper registration of ownership rights, clear 
enforcement mechanisms, no restrictions for foreigners;  

- rights of way over neighbouring land should be permitted for purposes of 
supplying utilities and for access.  

- Subject to complying with all the required rules and regulations, there must be 
no legal constraint to the ability of the Project Company to have the unfettered 
use of the land forming the site of the PPP project and to be able to construct 
the necessary assets, which will be utilized by the Project Company to provide 
the required public services.  

1.9 Requirements related to environment 
Clear environmental law as regards the PPP project (need for environmental impact 
assessments, permits and or licenses, responsibility for past environmental damage, 
applicable standards, clear procedure to be followed, etc).   
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2. GLOBAL BEST PRACTICE RELATED TO PUBLIC AUTHORITY 

"SUPPORT" AND  SECURITY INSTRUMENTS  

2.1 Rationale of public authority support 

- "Support" has here a narrow connotation: special measures that may be taken 
by a government to support the implementation of a PPP project. It does not 
include measures taken by the government to satisfy all the other core areas 
above.  

- A decision to support the implementation of a project is based on an 
assessment by the government of the economic or social value of the 
project and whether it justifies particular government support (certain projects 
cannot be financed by the private sector alone at an acceptable costs, others 
cannot materialize without government support, given the appreciation of an 
overall investment climate in the country).  

- Three distinct justifications are generally presented in favour of government 
support: (i) the existence of uninsurable political risks, (ii) a policy decision 
that certain services should be provided at below real cost and (iii) the theory 
that the government has a lower cost of risk bearing than private investors.  

Political risks traditionally include the risk of expropriation, the risk of political 
violence (war, terrorism, etc) and convertibility and transfer risk. However, the 
definition of political risks can extend to modifications of legal framework, 
unfavourable regulatory decisions or failure by publicly-owned enterprises 
to uphold their obligations to the project.  

- Government financial support can be provided through three basic 
instruments: (i) subsidies, (ii) financial investment (debt or equity) or (iii) 
guarantees.  

- When defining public authority support, care should be taken inter alia (i) not 
to breach international/regional obligations of the country, (ii) to choose the 
most appropriate methods for estimating the budgetary costs of support 
measures, taking into account the present value of future costs or loss of 
revenue and (iii) to ensure transparency (timely communication to all bidders).  

Possibility to provide different forms of public support  2.2 
2.2.1 

(a) 
Public loans and loan guarantees 

Public loans  

- interest- free or low-interest loans in order to lower the project's 
financing cost.  

- subordinated loans provided by the Government may enhance the 
financial terms of the project by supplementing senior loans provided by 
commercial banks.  

- available to all Project Companies in a given sector or temporary 
assistance to the Project Company in the event that certain project risks 
materialize.  

- limitation: to a fixed sum or to a percentage of the total project cost.  
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e.g. M5 Toll Motorway project in Hungary: for the first six and a half years of 
commercial operations, the government provided the private sector consortium 
with compensation in the form of a subordinated loan facility, repayable after 
discharge of project indebtedness to senior lenders, in the event that the 
consortium's actual revenues, for whatever reason, were below certain levels.  
 

(b) Loan guarantees  

- public guarantees by the Contracting Authority or other Government 
agency for the repayment of loans taken by the Project Company 
protecting the lenders against default (can be limited to certain events) by 
such company. Such guarantees usually have lower cost then loan 
guarantees provided by commercial lenders.  

- loan guarantees are generally not recorded as expenses until such time as 
a claim is made, but may represent a substantial contingent liability 
(significant exposure in the event of total failure by the Project 
Company).  

- limitation: to a fixed sum or to a percentage of the total project cost/ 
defined circumstances under which guarantees can be extended (e.g. 
prior exhaustion of all other remedies available to lenders under the 
project agreement, the loan agreements or a direct agreement with the 
Contracting Authority).  

2.2.2 

2.2.3 

Equity participation 
- direct or indirect equity participation in the Project Company assures public 

involvement in and support for the implementation and operation of the project 
and helps achieve a more favorable ratio between equity and debt (by 
supplementing equity provided by the project sponsors when other sources of 
equity capital such as investment funds are not available).  

- limitation: care should be taken to distinguish public equity participation from 
a total public guarantee.  

Subsidies 
- tariff subsidies to supplement Project Company's revenue when the project 

income falls below a certain minimum level; conceived as an alternative to the 
full commercial freedom to determine tariffs, tolls, etc. 

- subsidy support can be provided by the public authority to cover the difference 
between the full commercial price and the actual user charge so as to retain 
incentive for private sector efficiency. 

- subsidies usually take the form of direct payments to the Project Company 
(lump-sum payments or payments calculated specifically to supplement the 
Project Company's revenue); audit and financial disclosure provisions in the 
project agreement required. An alternative to direct subsidies may be to allow 
the Project Company to cross-subsidise less profitable activities with revenue 
earned in more profitable ones.  

- limitations: (i) requirements of competition laws (many countries prohibit the 
provision of subsidies not expressly authorized by legislation) and (ii) 
requirements of international/regional agreements.  
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e.g. Perpignan-Figueras Rail Concession between France and Spain: state subsidy 
covering 57% of the construction costs.  

2.2.4 

(a) 

Sovereign guarantees  
Pursuant to sovereign guarantees, the State or sub-sovereign entity does not 
guarantee the Project Company or the lenders the repayment of the loans but rather 
the "proper behavior" and the respect of the commitments of the Contracting 
Authority and/or of the other concerned public authorities. It should be noted 
however that a failure to respect such commitments will give rise to the monetary 
obligation to pay damages, which could include, inter alia, costs incurred to lenders 
upon acceleration of loans in case of default.  

Performance Guarantees:  

- guarantees issued by the host government to cover the breach of 
obligations assumed by the Contracting Authority under the project 
agreement.  

- performance guarantees are useful instruments to protect the Project 
Company and the lenders from the consequences of default by the 
Contracting Authority or other public authority assuming specific 
obligations under the project agreement.  

- performance guarantees are used where the Contracting Authority is a 
separate legal entity that does not engage the responsibility of the 
government itself. However, if a Contracting Authority is a truly 
corporatized entity, the performance risk cannot easily be considered as a 
political risk, but rather as a commercial risk.  

- central government can provide guarantees against risks related to the 
behavior of other entities (e.g. decentralized political authorities). To add 
credibility to the government's own commitment, other instruments may 
be needed, such as government performance guarantees or guarantees by 
multilateral institutions counter-guaranteed by the government. 
Performance guarantees can also be issued in the name of a public 
financial institution of the host country.  

- the legislation should enable the government to efficiently manage 
and assess the Project risks and determine the level of direct and 
contingent liabilities it can assume.  

e.g:   

Off-take guarantee: Government guarantees payment of goods and 
services supplied by the Project Company to public entities.  

In the scope of "power purchase agreements", resources (or cash flow) 
are provided to meet (i) debt service, (ii) operation and maintenance costs 
and (iii) return on investment.  

Supply guarantees: protect the Project Company from the consequences 
of default by public sector entities providing goods and supplies required 
for the operation of the facility (e.g. fuel, electricity, water), or to secure 
payment of indemnities for which the Contracting Authority may become 
liable under the supply agreement.  
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General guarantees: provided to protect the Project Company against 
any form of default by the Contracting Authority rather than default on 
specifically designated obligations. General guarantees are not very 
frequent, but can be used where the obligations undertaken by the 
Contracting Authority are not commensurate with its credit-worthiness 
(e.g. municipal concessions).   

(b) Guarantees Against Adverse Acts of Government:  

- guarantees that the Project Company will not be prevented by the 
Government from exercising certain rights that are granted to it under the 
project agreement or that derive from the laws of the country. 

- foreign exchange guarantees: guarantee (i) the convertibility of the 
local earnings into foreign currency, (ii) the availability of the required 
foreign currency to meet all foreign debt-service obligations, foreign 
dividend and management payment and (iii) the transferability abroad of 
the converted sums.  

- expropriation guarantees: assure the company and its shareholders that 
they will not be expropriated without adequate compensation (includes 
confiscation and nationalization).   

2.2.5 

2.2.6 

Tax and customs benefits 
Legislations on foreign direct investment often provide special tax regimes to 
encourage foreign investment (tax exemptions, reductions, benefits). Such regimes 
should be carefully analyzed and provided only when they benefit the Project or are 
needed to attract investors.   

e.g.: 

- exemption from corporate tax  for the concession period (tax "holiday"); 

- exemption from income tax for foreign project staff/lenders; 

- exemption from or reduction of real estate tax; 

- exemption from or reduction of import duties on equipment, raw materials and 
components for the construction, operation and maintenance of the project; 

- tax concession on royalties; 

- tax refunds for foreign investors reinvesting their profits in new infrastructure 
projects in the country; 

- deductions from taxable income for the cost of certain expenses such as 
electricity, water and transport; 

- capital allowances in the form of depreciation or amortization.  

Protection from competition  
- assurances given by the host government to the Project Company that no 

competing infrastructure project will be developed for a certain period and 
within a certain perimeter, up to a defined threshold (e.g. traffic, consumption, 
etc.) and that no agency of the Government will compete with the Project 
Company, directly or through another concessionaire. This may be particularly 
important in toll road projects, where an additional road could undercut the 
revenue flow.  
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- limitation: (i) requirements of competition laws (risk of monopolies that put 
national customers at a disadvantage) and (ii) requirements of 
international/regional agreements.  

2.2.7 

2.3 

Ancillary revenue sources  

- allowing the Project Company to diversify its investment through additional 
concessions for the provision of ancillary services or the exploitation of other 
activities (e.g. right to collect tolls on an existing bridge, or the right to charge 
fees for the use of a facility built by the Contracting Authority).  

- necessity of legislation allowing the right to use property of the Contracting 
Authority for purposes of such activity or right to charge fees for the use of a 
facility constructed by the Contracting Authority.  

e.g. Sidney Harbor Tunnel Project: sponsors obtained the concession to operate the 
existing Sidney bridge as one of the incentives and the bridge toll was increased to 
the same level as the toll for the tunnel.  

 
Possibility to create, perfect and enforce reliable security 
instruments  

In the context of non-sovereign transactions, lenders look to the cash flow and assets 
of the Project Company to secure payment of their loans. In this respect, lenders will 
pay particular attention on how much and how fast they can recover their unsatisfied 
claim through realization of charged assets, and how simple the whole process will 
be.  

Creation, perfection and enforcement of lenders security instruments (see examples 
below) requires that the legal system not contain legal or regulatory impediments. 
Examples of such impediments include: 

- for the creation of a security: necessity of precise identification of collateral,  
lack of cadastre or register for mortgage or pledge or other attachment on  
movable or immovable assets;  

- for the perfection of a security: difficulties to verify the existence of prior 
ranking claims (poor state of corresponding registries), unclear thus costly 
procedure for registration, impossibility to attach public property, immunity;  

- for the enforcement of a security: difficulties in repossession and selling of 
collateral.  

2.3.1 

2.3.2 

Security interests on project assets 

- mortgages over land, buildings and other fixed assets; 

- (floating) charges over moveable assets, including project inventory and 
receivables, production/work in progress, intangibles, and other personal 
property and interests; 

- pledge on shareholder's equity participation in the borrower, on the borrower's 
interest in the major project agreements; 

- assignment of rights underlying major project authorizations.  

Escrow accounts 
- control and retain cash flow relating to the project.  
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2.3.3 "Step-in" clauses 

- lenders are particularly concerned about the risk of interruption or termination 
of the project prior to repayment of the loan.  

- they will want the right to "step into the shoes" of a borrower in a default 
situation and have the ability to select, with the consent of the Contracting 
Authority, a new concessionaire to perform under the existing project 
agreements.  

- consequently, lenders must have the ability to implement a direct agreement 
between the Contracting Authority and themselves, governing the assignability 
of the contract, to enable exercising the step-in rights.  
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1. GENERAL PPP LEGAL FRAMEWORK IN RUSSIA  

The implementation of a PPP project on a non-sovereign lending basis (i.e. without 
guarantees provided by the government protecting the lenders against payment 
default of the Project Company) requires an appropriate and effective general policy 
and legal framework. Only such policy and framework can enable the 
implementation of project agreements containing appropriate remedies in the event 
of default by the Contracting Authority.  

Global Best Practice in respect of the general PPP legal framework have been 
summarized in the Module 1 (Section 1). More specifically, given the characteristics 
of a non-sovereign finance (i.e. where lenders look to the project's assets and revenue 
stream for repayment rather than to government guarantees or the assets of the 
projects sponsors),  it requires the possibility of creation, perfection and enforcement 
of reliable security instruments, as described in section 2.3 above.  

In light of such Global Best Practice, this section analyses the existing and proposed 
PPP legal framework in Russia, identifying legal impediments to non-sovereign PPP 
project implementation.  

1.1 General PPP Policy Framework 

Based on the collected information, there is neither a clear general/national policy 
framework for PPP nor a specific PPP task force in Russia today.  

However, concessions have been approved by numerous programmes and discussed 
both by the Main Stakeholders and the public.  

1.1.1 

1.1.2 

General  

General approval of the use of PPP projects was expressed by the members of the 
executive and the legislative powers (inter alia the Prime Minister and Minister of 
Economic Development).  

The Program for Social and Economic Development of the Russian Federation for 
the years 2002-2004 lists concessions among the instruments for the encouragement 
of investments into the Russian economy.  

Transport sector  
The Federal Program for the Modernization of the Russian Transport System for the 
years 2002 – 2010 lists as one of the objectives the contribution to the adoption of 
the law on concessions in the road sector and use of concessions to attract private 
funds to finance state infrastructure.  

In early 2004, certain government officials (mostly representatives of the Federal 
Road Agency) have frequently mentioned that a non-government fund for 
development of the road sector should be created to concentrate investments.  It was 
planned that at the beginning of its activity the fund would treat short-term projects, 
which do not require major investments.  During the second stage (2005 -2015) the 
fund would manage large-scale projects, namely construction and modernization of 
highways, bridges and tunnels.  This subject seems to have been abandoned lately.  

In the course of 2005 the idea of using PPP and, in particular, concession schemes 
for the purpose of financing transport infrastructure projects has been actively 
promoted by various government officials. A number of important projects which 
shall be structured as PPPs are currently being developed, namely the Western Speed 
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Diameter of Saint-Petersburg, the Central Peripheral Motorway in the Moscow 
Region, the toll road from Moscow to Saint-Petersburg.  

Also, a Regulation on Investment Fund was recently adopted by the Government of 
the Russian Federation (Regulation No. 694 of 23 November 2005). This fund shall 
be used for financing various infrastructure projects to be implemented as PPPs, 
particularly in the transport sector. 

1.1.3 Municipal Services 
Federal Municipal Program for the years 2001-2010 and its Subprogram for 
Reforming and Modernization of the Residential Infrastructure Sector of the Russian 
Federation list as one of the objectives the encouragement of private investments in 
the municipal sector and propose that concession mechanisms should be put into 
place during the years 2004 – 2005.  

Despite the fact that criticisms still remain regarding the introduction of concession 
mechanisms, the main one being the existence of the widespread corruption of state 
officials, government officials and local authorities are generally predisposed to 
implement concession schemes in the municipal services sector, and have expressed 
as much during various conferences and relevant working groups in the Government 
of the Russian Federation.  

In order to avoid overlapping and eventual contradictions, it is advisable to develop 
a clear national policy framework for the implementation of PPPs (not limited to 
concession arrangements) based on which regional, local and sector-specific 
policies could be developed.  

The creation of such policy may be rendered compulsory by the law.   

Moreover, the Main Stakeholders could develop a series of Guidelines for the 
implementation of PPP projects, addressed to both Contracting Authorities and 
private investors.  

1.2 General PPP Legal Framework 
Russia’s general concession law has been in effect since 6 August 2005.  

1.2.1 The Law on Concession Agreements 

The Russian Law on Concession Agreements No. 115 of 21 July 2005 is a relatively 
long piece of legislation (37 articles) covering in detail numerous aspects that are 
important to be covered under a general concession law including inter alia entities 
involved in the concession granting process, concerned sectors, selection procedure, 
concession agreement as well as certain financial security and government support 
issues. It also contains a number of positive elements (guarantee of non 
discrimination, open tender procedure, etc.).  

In general, the Law contains no fundamental impediments to implementation of 
concession projects.  

However, the Law (i) does not contain an adequate definition of a concession, thus 
creating certain impediments for its effective implementation; (ii) is too detailed and 
over prescriptive regarding a number of issues which can make the implementation 
of concession projects based on the Law difficult / impossible in practice, (iii) does 
not contain provisions essential for ensuring adequate protection of the rights of the 
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concessionaires; and (iv) contains numerous general / unclear articles the application 
of which can create a certain degree of legal insecurity in practice.  

In particular, the Law is very restrictive regarding the creation of security 
instruments, does not allow for ownership of the objects of concessions by the 
concessionaire, does not provide for adequate compensations to the concessionaire; 
is too prescriptive regarding concessionaire's obligations and selection procedure, 
does not contain clear reference to international arbitration and provides for a case by 
case institutional scheme.  

More particularly regarding security instruments, the Law forbids to the 
concessionaire to pledge or transfer the immovable property that is being constructed 
or reconstructed under the concession agreement (art. 3.6) and to pledge its rights 
under the concession agreement (art.5.2). These provisions will certainly impede 
financing of concession projects in Russia based on this Law.  

Regarding the public authorities support for the implementation of concessions, the 
Law refers to it, without however giving any details related thereto (art. 3.13 and 
10.2.9). 

According to the Law, concession agreements shall be concluded in accordance with 
the model concession agreements to be adopted by a Regulation of the Government 
of the Russian Federation. Draft model agreements, including for the municipal 
utilities and transport sectors, are currently pending before the Government of the 
Russian Federation. 

It should also be noted that successful implementation of concessions is currently 
impeded by certain provisions of various legislative and regulatory acts applicable to 
concession projects, particularly, in respect of budget regulation, tax issues, licensing 
and antimonopoly regulation  

Generally speaking, the Russian Law is well drafted and constitutes a solid basis 
for the development of PPP in the country. It is only very recent, so its 
implementation is to be verified in practice. 

1.2.2 Other General Laws  

In addition to the Concession Law, a number of general and sector-specific laws are 
to be taken into account when analyzing the PPP legal framework in Russia. 

In particular, the following laws are applicable:  

- The Civil Code of the Russian Federation (the "Civil Code") provisions on 
lease agreements (art. 606 to 664), provisions on public procurement 
agreements (art. 525 to 534), and provisions on tenders and auctions (art. 447 
to 449);  

- The Federal Law No 60-FZ On procurement of products for the public 
purposes of December 13, 1994 (the "Public Procurement Law"); 

- The new Federal Law N°94-FZ On Placement of Orders for Procurement of 
Goods, Performing Works, Rendering Services for State and Municipal Needs 
of 21 July 2005 [(entered into force on 1 January 2006)]; 

 
- The Federal Law No 225-FZ On Production Share Agreements of December 

30, 1995 (the "PSA Law"); 
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- The Federal Law On Investment Activity in the Russian Federation in the form 
of Capital Investments6 of February 25, 1999 (the "Capital Investments 
Law"); 

- The Federal Law No 160-FZ On Foreign Investments in Russian Federation of 
9 July 1999 (the "Foreign Investment Law");  

- Budget Code of the Russian Federation N°145-FZ of 31 July 1998 (as 
amended on 31 December 1999, 5 August and 27 December 2000, 8 August 
and 30 December 2001, 27 May, 10 and 24 July, 24 December 2002, 7 July, 11 
November, 8 and 23 December 2003, 20 August 2004, 23, 28, 29 December 
2004, 9 May, 1 July, 12 October, [19, 22, 26, 27 December 2005, 3 January 
2006]) (the "Budget Code"). 

It should be noted that the Civil Code (art. 1027-1040) contains provisions on 
"commercial concession" (franchising). Franchising being a different legal concept 
from concessions, such provisions will not be further analysed in the present report. 
However, care should be taken when using/introducing the term "concession" in the 
Russian legal environment in order to avoid any possible confusion with the above 
provisions.  

Moreover, the Capital Investments Law presents "concessions" as a form of direct 
participation of the state in investment activities in the form of capital investments, 
without however further regulating this issue.  

PPPs can be currently implemented in Russia through a lease agreement, a public 
procurement agreement or a production sharing agreement.  

(a) Impediments for the effective use of lease agreements 

Lease is only one of the possible forms of PPP arrangements (see Schedule 1).  

Provisions regulating lease agreements in the Civil Code are not adapted to 
other PPP arrangements. They regulate a transfer of property on temporary 
possession and use (or only use), in exchange for a fee.  

The Civil Code does not require a competitive selection procedure for the 
award of lease agreements and provides for a priority right of a lessee that 
properly executed its obligations.  

For more information on the legal regime applicable to lease agreements in 
Russia, please refer to the Schedule 2, Section 1.  

Impediments for the effective use of public procurement agreements 

The Russian legislation regulates in different legislative acts what is considered 
in international practice a "public procurement": the Public Procurement Law, 
the Civil Code (art. 252-534) and the Budget Code (art. 72). This does not 
contribute to the overall clarity of what the public procurement is and how it is 
regulated. In addition, numerous regional legislations regulate public 
procurement contracts in Russia.  

As provided in the 1.3.2, above, the EC distinguishes public procurement from 
concessions by providing that in the case of concessions there is a transfer of 

(b) 

                                                 
6  Capital investments are investments in fixed capital (fixed assets), including the outlays for new construction projects, 

enlargement, reconstruction and technical re-equipment of operating enterprises, purchase of machinery, equipment, 
tools, accessories, survey and prospecting projects and other expenses. 
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risk inherent to exploitation to the private party. Taking this into account, in 
most countries legislation regulating public procurement is used for a limited 
number of PPP arrangements, where there is no or very little risk transfer to the 
private party.  

The Russian legislation does not currently contain such a distinction, but it may 
be usefully introduced given the proposed definition of the term concession in 
the Law on Concession Agreements.  

However, provisions regulating public procurement contracts remain poorly 
adapted for the implementation of any PPP arrangements. [The new Federal 
Law on Placement of Orders for Procurement of Goods, Performing Works, 
Rendering Services for State and Municipal Needs regulating relevant 
procedure for a public tender or auction for the award of public procurement 
contracts came into force on 1 January 2006.]  However, provisions regarding 
the public procurement agreement preparation and negotiation are not adapted 
to most PPP arrangements and in particular to complex projects requiring a 
dialogue between the parties on various technical, legal or financial aspects. 
According to the Russian legislation, the rule is that a public procurement 
agreement is prepared by the Contracting Authority and introduction of 
amendments by the private investor is strictly regulated. Finally, neither of the 
above mentioned texts defines clearly the Contracting Authority.  

For more information on the legal regime applicable to public procurement 
contracts in Russia, please refer to the Schedule 2, Section 2.  

(c) Impediments for the effective use of production-sharing agreements   

According to the Russian legislation, production-sharing agreements ("PSAs") 
can be used only for the exploration, prospecting and exploitation of mineral 
resources as well as their transport, processing, storage, transformation, use, 
realization or otherwise disposal.  

Thus, PSAs can be used only for PPPs in the mineral sector and for the 
accomplishment of certain activities.  

In addition, the PSA Law limits the use of PSA arrangements even in the 
mineral sector by providing that such arrangements can be used only in case of 
impossibility to explore or exploit the relevant area otherwise than based on a 
PSA.  

The PSA Law contains a vague reference to public auction for the award of a 
PSA. This does not guarantee a sufficiently fair and transparent process for the 
selection of the bidders.  

On the contrary, the Law contains very detailed and useful provisions 
regarding PSAs, characterizing such agreements (exclusivity, transfer of risk 
and responsibility to the private party) and regulating their functioning with a 
license which is a very important element in all PPP agreements.  

Reference to "exclusivity" and especially reference to the transfer of the risk to 
a private party makes PSA arrangements similar to concession-type 
arrangements, characterized by such transfer. Thus the distinction in the 
Russian legislation between PSA and concessions is not so much based on the 
"risk" element, but rather on the sectors concerned, PSA arrangements being 
limited to mineral resources.  

 
 



 23.
 

As for the procurement of such PSAs, the Contracting Authority is not clearly 
defined in the PSA Law.  

For more information on the legal regime applicable to PSAs in Russia, please 
refer to the Schedule 2, Section 3.  

(d) Relevant provisions of the Capital Investment Law and Foreign Investment Law  

The Capital Investment Law and the Foreign Investment Law contain a number 
of provisions that can be relevant for the implementation of a PPP in Russia7.  

However, the majority of these provisions are rather vague and refer to other 
legislative acts, without providing clear cross-references to such acts. 
Consequently, they tend to represent an impediment rather than a positive 
element in the implementation of a PPP project.  

(e) Impediments related to the regulation of state and municipal unitary enterprises  

According to the Civil Code (art. 296) and the Federal Law N161-FZ On state 
and municipal unitary enterprises of November 14, 2002 (art.18). State and 
municipal unitary enterprises (established for the management of state and 
municipal infrastructure) have the right to dispose of their property only in a 
way that enables them to perform their principle activity.  

Thus in PPP arrangements where the state or municipal unitary enterprise is a 
Contracting Authority (e.g. lease agreements), transfer (lease) of property to a 
private investor can be considered as illegal. We note however that the Law on 
Concession Agreements does not consider state or municipal unitary 
enterprises as potential Contracting Authorities. Thus, this provision should not 
represent an impediment in purely concession-type arrangements.  

(f) Impediments related to property issues  

According to the Russian Constitution, public property is divided into federal 
property, the property of the Subjects of Russian Federation (Federal States) 
and municipal property. The Government of the Russian Federation, the 
Governments of the Subjects of the Russian Federation and the municipal 
authorities are respectively in charge of the management of the public property. 

                                                 
- 7 the Capital Investment Law requires "expert examination" and "environment expert examination" of a 

capital investment project (not further defined);  

- the Capital Investment Law provides that capital investments are regulated by "an agreement and/or a 
state contract, concluded in accordance with the Civil Code". Terms of such agreements shall remain 
valid for their entire duration;  

- the Capital Investment Law stipulates that capital investments are regulated by Russian legislation, 
including international agreements and that disputes shall be settled "in the procedure laid down by the 
legislation of the Russian Federation and international agreements".  

- the Foreign Investments Law provides that "the acquisition by a foreign investor of rights to plots of land, 
other natural resources, buildings, structures and other real property" is accomplished "in accordance 
with the legislation of the Russian Federation and the legislation of the Subjects of Russian Federation 
except as otherwise provided in the legislation of the Russian Federation" (art.15).  

- pursuant to the Foreign Investment Law, foreign investors' disputes arising in connection with the 
implementation of activities can be resolved by international arbitration.  
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More precisely, this issue is regulated by the Federal Law N119-FZ On 
Principles of distinction of the competences among the state organs of the 
Russian Federation and the subjects of the Russian Federation of June 24, 
1999.  

However, the determination of state or municipal responsibilities and property 
is unclear in practice. In addition, property rights on numerous objects of state 
and municipal infrastructure are not defined.  

Pursuant to the Federal Law N122-FZ On State Registration of the real 
property and the transactions related to them of July 21, 1997, in order to 
establish property rights, public authorities have to address the "bureaus of 
technical inventory". Such procedure is costly and time consuming and, in 
practice, the procedure is often omitted.  

Given that clear property regime is an essential prerequisite for the structuring 
of all PPP arrangements, steps should be taken and funds allocated for the 
resolution of this issue.  

In addition to concessions regulated by the recent Law on Concession Agreements, 
PPPs can be implemented in Russia through a lease agreement, a public 
procurement agreement or a production sharing agreement.  

However, the analysis of different laws regulating the above instruments (for 
detailed analysis of each regime, see Schedule 2), shows that they are not 
appropriate for the implementation of different forms of PPPs, from management 
services contracts to BOTs (see Schedule 1).  

Contracting Authorities responsible for entering into lease, public procurement 
and PSAs as well as agreements regulating capital investments are indirectly 
defined, by reference to responsibilities or property of different levels of 
government and other public authorities. However, such responsibility and 
property remains unclear in practice. In this respect, given that a clear property 
regime is an essential prerequisite for the structuring of all PPP arrangements, 
steps should be taken and funds allocated for the resolution of this issue.  

The assessed legislation does not discriminate between foreign or Russian entities 
for the purpose of becoming lessors, contractors or investors (Note however that 
the legislation on public procurement allows the acquisition of foreign 
production/services only if reciprocal treatment is available to Russian 
production/services in the relevant foreign state).  

The Russian legislation contains very general provisions regarding the selection 
procedure for granting lease, public procurement and PSAs. In the most cases, 
reference is made only to possible tender/auction, without any further details. 
Unclear references are frequently made to other laws. This does not guarantee a 
sufficiently fair and transparent process for the selection of bidders, which is a 
basic prerequisite for the successful implementation of PPP projects.  

The assessed legislation contains a number of indications regarding 
characteristics and provisions of lease agreements, public procurement agreements 
and PSAs. Such indications are adapted to each particular case and do not contain 
major impediments. However, they are not adapted to other PPP arrangements.  
On the other hand, the PSA Law contains provisions on PSAs that can be usefully 
transposed to concession contracts.  
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Regarding public procurement, care should be taken to harmonise provisions of 
different legal texts regulating such agreements.  

In parallel with the recent adoption of the Law on Concession Agreements, 
necessary amendments should be made to the texts referred to above in order to 
ensure that Contracting Authorities and private investors cannot avoid application 
of the requirements provided in the Law on Concession Agreements (in particular 
regarding the selection procedure) and continue using the existing texts, by 
qualifying their transaction as a "lease", public procurement or PSA.  

1.3 Legal framework for security instruments  
As already mentioned, non sovereign financing of a PPP project requires the 
possibility of creation, perfection and enforcement of reliable security instruments.  

The section below analyses the Russian legal framework relating to security 
instruments and identifies major impediments in this respect.  

Schedule 3 contains a short description of all available types of security with other 
relevant information (registration requirements, right of competing third parties, 
priority rules, assignment and transfer, recovery procedure and fees and costs).  

1.3.1 

                                                

General Considerations  
The types of security instruments available under Russian law are generally governed 
by the Chapter 23 of the Civil Code.  The list provided in the Civil Code is not 
exhaustive and, based on the "freedom to contract" principle, contracting parties are 
allowed to enter into any security agreements which are not expressly provided for in 
the legislation to the extent such agreements do not conflict with mandatory 
provisions of Russian law. 

In addition to the Civil Code, taking security in the form of pledge or mortgage is 
governed by the following laws8: 

- Federal Law No.2872-1 On Pledge of 29 May 1992; and 

- Federal Law No.102-FZ On Mortgage of 16 July 1998. 

Provisions of these laws are subordinated to the Civil Code and apply to the extent 
they do not conflict with the Civil Code.  

As a general rule, non-resident financial institutions are entitled to grant loans in 
rubles or in foreign currency and to take security interests in Russia without 
registration with Russian regulatory bodies.  However, occasional lending must be 
distinguished from regular financing or deposit collecting activities, both of which 
are subject to the obtaining of a permanent license issued by the Central Bank of the 
Russian Federation (the “CBR”).  

In Russia, "classic" security instruments include: 

 
8 Other pertinent legislation in this area includes, in particular: Federal Law No.127-FZ of 26 October 
2002 "On Bankruptcy"; Federal Law No.208-FZ of 26 December 1995 "On Joint Stock Companies"; 
Federal Law No.14-FZ of 8 February 1998 "On Limited Liability Companies"; Federal Law No.39-
FZ of 22 April 1996 "On Securities Market"; Law of the Russian Federation No.2005-I of 9 
December 1991 "On State Duties"; and Federal Law No.122-FZ of 21 July 1997 "On State 
Registration of Rights on Immovable Property and Transactions therewith". 
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- mortgages;  

- pledges including inter alia pledge of goods in circulation (pledge on goods 
that remain in the commercial turnover or manufacturing process), pledge of 
rights (tenant rights or other rights arising from obligations and on other 
property rights), pledge of shares;  

- surety (agreement under which a surety assumes liability of a creditor or 
another person – primary debtor – for the performance of such primary debtor's 
obligation towards the creditor in full or in part);  

- bank guarantee (instrument under which a bank or other lending institution or 
insurance company (guarantor) gives, at the request of the obligor, a written 
commitment to pay the lender a cash amount in accordance with the conditions 
of the commitment given by the guarantor upon the lenders presentation of a 
written demand that such amount be paid). 

- penalty (contractual fine) (a monetary amount specified by law or by 
agreement, which the obligor is obliged to pay to the lender in the event of the 
obligor's non-performance or improper performance of its obligation).  

- earnest money (cash amount given by one of the contracting parties against 
payments due therefrom to the other party under the contract in evidence of the 
contract's conclusion and to secure its performance) 

- withholding/ possessory liens (the lender, who is in a possession of an asset 
which should be transferred to the obligor or such other person as may be 
designated by the obligor, may, in the event that the obligor fails to perform its 
obligations under the loan agreement, withhold the same until the respective 
obligation is performed).  

In addition, Russian legislation permits the implementation of quasi- security 
arrangements, such as security assignments (secure obligor's obligations by 
providing for an assignment of certain obligors rights/claims against third 
parties to the lender, which assignment takes effect in case of obligor's default 
under the loan agreement) or prompt collection order (contractual right of the 
obligor’s bank to debit the obligor’s bank account upon the instruction of a 
third party without any further consent or instruction of the obligor; however it 
does not give a priority). 

1.3.2 Main weaknesses  
absence of centralized system of registration of pledge on movable property;  

generally described goods cannot be pledged, unless qualified as "goods in 
circulation"; enforcement of pledge of goods in circulation is uncertain;  

Russian law does not contain provisions governing the pledge over bank accounts 
and courts have established that money cannot be valid object of pledge since it 
cannot be sold at an auction. In addition, under Russian legislation, a holder of a 
bank account may close such account at any time which reduces the efficiency of 
alternative arrangements such as prompt collection orders;  

Russian law does not recognize a concept of call options (i.e. granting to the lender a 
right of purchase of certain property of the obligor exercisable from the date of 
occurrence of an event of default) and trust. It is not possible to appoint one bank as 
a security agent to hold security in the name and on behalf of the additional lenders.  
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Under Russian law, only those lenders who are the parties to the security documents 
may exercise rights over security.  The claims of other banks will be deemed as 
unsecured.  

Enforcement process is rather complex and debtors have large possibilities to 
obstruct the procedure. Russian courts are inexperienced in complex financial 
transactions and tend to protect the borrower and remain reluctant to accept security 
arrangements not provided in the Civil Code and private sales.  

The security package has a central role in the implementation of a PPP project. 
Many PPP projects never make it to financial closing because of problems with 
registration, perfection and enforcement of collateral rights.  
 
Given the remaining impediments, reform of the legal framework for security 
instruments should be encouraged in Russia and supported by the international 
donors.  
 

 
 
2. GOVERNMENT UNDERTAKINGS AND GUARANTEES  

Despite a clear general PPP legal framework, established with the adoption of the 
Law on Concession Agreements and certain improvements to the existing legal 
framework that tackle numerous existing impediments to non-sovereign financing of 
PPP projects in Russia, government undertakings and guarantees will remain 
necessary for the implementation of many PPP projects in the Russian Federation.  

In particular, it can be expected that government support will be required for:  

- projects of public interest, where the obligations undertaken by the Contracting 
Authority are not commensurate with its credit-worthiness (e.g. municipal 
concessions) and  

- projects where the market risk is too high and/or cash/revenue generation 
insufficient to proceed without government support (e.g. toll roads).  

Global Best Practice in respect of government undertakings and guarantees have 
been summarized in Module 1 (Section 2.2.4).  

In light of such Global Best Practice, this section analyses the existing legal 
framework in Russia, identifying legal impediments to government undertakings and 
guarantees in the context of PPP project implementation. Other types of government 
financial and non financial "support", defined broadly (see Module 1, section 2.1) are 
mentioned in the Section 5 and described in Schedule 5.  

 

2.1 Performance guarantees 

2.1.1 Legal framework  

The possibility of granting, by the Russian public authorities of guarantees to cover 
the breach of obligations assumed by a Contracting Authority under the project 
agreement is regulated by articles 115 to 117 of the Budget Code.  

Other legislations refer to possible guarantees that can be provided by the 
government or municipalities, without regulating the corresponding procedure:   
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- according to the Foreign Investment Law, Subjects of Russian Federation and 
local self-government bodies can grant to a foreign investor "privileges and 
guarantees", provide funding or other forms of support out of their respective 
budgets.  

- according to the Capital Investment Law, one of the forms of state/municipal 
participation in capital investment projects includes the granting of state 
guarantees and budget resources.  

- the Public Procurement Law provides that the Parliament of the Russian 
federation can provide guarantees to the Contracting Authorities from the 
public budget; 

- the Law on Concession Agreements states that the grantor may provide 
guarantees to the concessionaire in accordance with the applicable legislation.  

2.1.2 

2.1.3 
(a) 

Beneficiaries and Guarantors  
In the context of a PPP, the beneficiary of a guarantee is the Contracting Authority 
i.e. the entity that concludes the project agreement with the private party.  

The Law on Concession Agreements provides that Contracting Authority for 
concessions is the state, a Subject of Russian Federation or a municipality.  

The Budget Code distinguishes state guarantees on the one hand and municipal and 
regional guarantees on the other. Guarantors are respectfully the Russian Federation, 
Subjects of Russian Federation and municipalities.  

More precisely, state guarantees are granted by the Government of the Russian 
Federation. The Ministry of Finance or other authorized body represents the 
Government during the negotiations on state guarantees and concludes the 
corresponding agreements, on behalf of the Government. Guarantees of the Subjects 
of the Russian Federation are provided by the "relevant executive body" and 
municipal guarantees are provided by the "authorized bodies" of local self-
government.  This wording does not enable the clear identification of the competent 
body for granting regional and municipal guarantees.  

The Budget Code provides that state guarantees may be granted to the Subject of 
Russian Federation or to the municipality; those entities, as potential 
Contracting Authorities, could benefit from a state guarantee covering breach 
of their obligations under the project agreement.  
It should be noted that state guarantees may also be granted to other legal 
entities. Thus, in case of a non-concession PPP whereby the Contracting Authority is 
neither the Subject of Russian Federation nor the municipality (e.g. in case of lease 
agreement, the lessor is the owner of the leased asset), such Contracting Authority 
could still benefit from the state, regional or municipal guarantee.  

 

Legal Nature and Form  

Legal Nature  

According to the Budget Code, under a state or municipal guarantee, the 
Russian Federation, Subjects of Russian Federation or municipalities commit 
to be totally or partially liable for the obligations of a beneficiary of such 
guarantee, before third persons.  
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This rather broad definition implies that the state guarantee under Russian 
legislation can cover both financial (loan guarantees) and non financial 
obligations i.e. obligations arising from, for example, a project agreement. 
However, the applicable procedure (see below 4.1.4) is not adapted to 
guarantees of non financial obligations. In addition, a template guarantee and 
a template guarantee agreement adopted by Order No. 233 of the Ministry of 
Finance dated 31 July 2003 (see Schedule 6) refer clearly to the obligations 
arising from the "credit agreement".  

In the event that the beneficiary of the guarantee duly executes its obligations 
vis-à-vis the third party under the relevant agreement, the guarantee is 
terminated and the corresponding debt, as recorded in the budget (see 4.1.4) is 
written off. 

In the event that the beneficiary of the guarantee does not execute its 
obligations vis-à-vis the third party, the guarantee may be exercised at any time 
by the third party. 

The government body which has paid to the third party all or part of the 
amount of the guarantee is entitled to claim reimbursement of said amount 
from the beneficiary (in case of bankruptcy of the beneficiary, with a 
privileged rank).  

In this respect, it should be noted that according to the Budget Code, the 
Russian Federation is not liable for Subjects of Russian Federation and 
municipal debts (arising inter alia from provided guarantees), if the 
corresponding obligations have not been granted by the Russian Federation. 
Similarly, Subjects of Russian Federation are not responsible for municipal 
debts and vice versa.  

The Civil Code contains a non exhaustive list of guarantees valid in the 
Russian Federation (art.329). State guarantees are not included in such 
list, which creates a certain degree of legal insecurity as to the validity of 
such instruments. This represents an important impediment for the 
implementation of such instruments.  
However, state guarantees, being a separate method of security for obligations, 
could be compared with bank guarantees regulated by Paragraph 6 of Chap. 23 
of the Civil Code. This would allow the application of provisions of the Civil 
Code in the absence of appropriate provisions in the Budget Code.  

(b) Form  

The Budget Code requires that the guarantee is provided in a written form and 
that it contains the following: (i) information on the guarantor and (ii) 
determination on the scope of guaranteed obligations. The duration of a 
guarantee is determined based on the duration of the execution of the 
guaranteed obligations. As already mentioned above, a template guarantee and 
a template guarantee agreement have been adopted by Order No. 233 of the 
Ministry of Finance dated 31 July 2003 (see Schedule 6) 

2.1.4 
(a) 
Procedure  

Inscription in the budget  
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State guarantees are financed through the federal, regional or municipal budget 
of the relevant government body.  

State guarantees cannot be granted without having been included as an 
expense/provision in the relevant budget i.e. they must be duly voted and 
recorded in the corresponding annual budget for their total aggregate 
value.  

This fact considerably reduces the potential use of state guarantees for the 
implementation of a PPP project.  

This procedure excludes the provision of guarantees in the course of the year 
i.e. when required by a particular project.  

In addition, the need to record the total aggregate of the guarantee in a budget 
is an obligation that cannot be satisfied in practice in the context of guarantees 
which are not purely financial, especially for long-term agreements. Namely, it 
requires an estimation of all guaranteed contingent liabilities for the whole 
duration of the project and its inclusion on the relevant budget.  

(b) Award of a guarantee  

The Budget Code provides that state guarantees are granted based on a tender. 
Similarly, the Capital Investment Law provides that state guarantees are 
granted "on competitive basis".  

However, neither of the legislations defines such procedure. The Budget Code 
only provides that the verification of the financial state of the beneficiary is 
compulsory in case of the award of a state guarantee.  

In addition, the Capital Investment Law provides that the award procedure, for 
the federal budget resources shall be laid down by the Government, for the 
Subjects of Russian Federation, by relevant executive bodies and for 
municipalities by the relevant representative body.  

Lack of procedural indications makes the use of this instrument difficult to 
implement in practice.  

Even though a rather broad definition of a state guarantee implies that state 
guarantees under Russian legislation can cover both financial (loan guarantees) 
and non financial obligations i.e. obligations arising from, for example, a project 
agreement, the regime provided to such guarantees is not adapted and cannot be 
implemented to guarantee non purely financial obligations (the template 
guarantee and a template guarantee agreement are very clear in this respect).  

In particular, the requirement to include the total aggregate of the guarantee in a 
budget is an obligation that cannot be satisfied in practice in the context of non- 
financial guarantees, especially for long-term projects: it requires an estimation of 
all guaranteed contingent liabilities for the whole duration of the project and its 
inclusion on the relevant budget and excludes provision of guarantees in the 
course of the year i.e. when required by a particular project.  

The current legislation does not indicate the competent body that can be 
approached by potential beneficiaries of government guarantees (as a preliminary 
decision to include the corresponding expense in the budget). 
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Moreover the unclear reference to "competitive procedure" for the award of state 
guarantees, without further details, considerably reduces the potential use of such 
guarantees.  

Finally, there remains uncertainty as to the legal validity/status of state 
guarantees, which is subject to the civil and budget legislation at the same time.  

2.2 Guarantees Against Adverse Acts of Government 
The possibility of granting, by the Russian public authorities of guarantees that the 
project company will not be prevented by the Government from exercising certain 
rights that are granted to it under the project agreement or that derive from the laws 
of the country is provided in the Capital Investment Law and Foreign Investment 
Law.  

2.2.1 Foreign exchange and transfer guarantees  
Under the Foreign Investment Law, foreign investors are entitled to make 
investments in any manner not expressly prohibited by law, and to reinvest or 
repatriate profits and other distributions freely, after payment of applicable taxes.    

Moreover, in June 2004 the Federal Law No. 173-FZ On Currency Regulation and 
Currency Control (the "Currency Law") entered into force. The Currency Law 
introduced a completely new mechanism of currency regulation, which is more 
liberal than the previous system. 
The Currency Law declares the following basic principles:  

- any currency transaction which is not specifically prohibited or regulated 
is permitted without restriction;  

- in cases of doubt, the Currency Law is to be interpreted in favor of 
market participants, whether residents or non residents; and  

- restrictions imposed by the Currency Law are transitional.  

The previous currency control system under which most of currency transactions 
could be carried out only with the Russian Central Bank (the "CBR") approval, 
issued on a case-by-case basis, was replaced by two new mechanisms: the so-called 
"special account" and the imposition of mandatory reserves.   

In accordance with the Currency Law, CBR has passed two regulatory acts 
concerning the regulation of currency transactions: 

- Instruction of the Central Bank of the Russian Federation No. 116-I of 6 
June 2004 provides for necessity to carry out certain types of currency 
transactions through special accounts;  

- Directive of CBN No. 1465-U of 29 June 2004 (linked to the Instruction 
No. 116-I) establishes the requirement for mandatory reserves for some 
types of the transactions, which have to be carried out through special 
accounts.  

Mandatory Reserves  

The CBR may govern currency transactions by introducing a requirement for 
counterparties (both residents and non-residents) to deposit an amount in roubles 
equal to a specified percentage of each currency transaction with a Russian bank. 
The bank will place the same amount with the CBR. No interest will accrue on these 
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amounts, and they will not be capable of being withdrawn during the specified 
period. It is prohibited to impose a requirement to place more than one mandatory 
reserve in respect of the same currency transaction. 

Special Accounts  

In respect of certain currency transactions, counterparties (both residents and non-
residents) may be required to use a "special account" i.e. a separate bank account or a 
deposit account for securities. The Currency Law gives the CBR the power to require 
a deposit of up to 100% of the relevant amount for up to sixty days, or up to 20% of 
the amount for up to a year in relation to any sum credited to or debited from the 
Special Account.  
 
For currency transactions related to allocation of credit by non-residents to 
residents, if the term of credit exceeds three years, no special account no 
(consequently) mandatory reserves are required. 

  

Mandatory conversion in rubles of proceeds in hard currency 
Availability of funds to repay debt in foreign currency is directly affected by the 
mandatory conversion in rubles of proceeds in hard currency. However, the scope of 
this obligation is rather restricted: export proceeds received by residents, and the 
percentage of the proceeds subject to conversion has increasingly lowered over the 
recent years. From 27 December 2004, 10% (instead of 25%) of the export proceeds 
received by residents in foreign currency shall be converted into rubles (CBR 
Regulation No.1520-U of 26 November 2004).  

2.2.2 

2.2.3 

State guarantees against adverse acts/omissions of public authorities  
Under the Foreign Investment Law, foreign investors have the right to compensation 
for damages inflicted by illegal acts or omissions of public authorities, "in 
accordance with civil legislation".  

Compensation in case of requisition or nationalization  

The Foreign Investment Law contains protection from requisition or nationalization 
of assets, "except pursuant to federal law or international agreements and upon 
payment of compensation" (art.8).   

However, the Foreign Investment Law has dropped the internationally-accepted 
reference to "prompt, adequate and effective compensation" that appeared in Article 
7 of the Law On Investment Activity in the RSFSR of 26 June 1991.   

Similarly, article 16 of the Capital Investment Law grants investors the right to 
receive a fair compensation in the event of a nationalization or requisition of their 
capital investments. Reference is made here to the Civil Code and the Constitution.  

In this respect, it should be noted that the Article 35 of the Constitution of the 
Russian Federation protects the right of private property:  

1. The right of private property shall be protected by law. 

2. Everyone shall have the right to have property, possess, use and dispose of it both 
personally and jointly with other people. 
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3. No one may be deprived of property otherwise than by a court decision.  Forced 
requisition of property for state needs may be carried out only on condition of 
preliminary and equivalent compensation. 
Article 235 of the Civil Code contains reference to nationalization as one of the 
possible grounds for deprivation of property in certain cases (such as natural 
disasters, catastrophes, epidemics, and other emergency circumstances, requiring the 
requisition of personal property for the benefit of society).  However, it specifies that 
this can be accomplished only in accordance with the law and with compensation of 
the cost of that property and related damages.  Article 306 of the Civil Code further 
specifies that all disputes relating to the said compensation are to be resolved in 
court.   

It should be noted that the provisions of the Civil Code do not fully comply with the 
Constitution: (i) they do not contain reference to "equivalent" compensation, but 
refer to "cost of property" and "damages" and (ii) the Constitution provides for 
"preliminary" compensation, while the Civil Code does not precisely specify any 
delays, and a general rule for reimbursement of damages provides for necessity to 
compensate after the damage has been incurred. 

According to the Constitution (Art. 15), the Constitution has prevailing legal effect 
over all other legislative acts of the Russian Federation and is directly enforceable on 
the Russian territory, thus the cited dispositions of the Civil Code contradicting the 
Constitution should not be enforceable. 

Distinct provisions concerning requisition of land plots are contained in the Civil and 
Land Codes of the Russian Federation.:  

- article 279 of the Civil Code states that land plot may be confiscated 
from the proprietor for state or municipal needs by means of buy-out.   

The relevant decision is taken by the executive powers of the Russian 
Federation, of one of its subjects or by the municipal authority.   

The price of the land plot and other terms and conditions of the buy-out 
are established in an agreement with the proprietor.  The price has to 
include market value of the land plot and any real property located on it, 
as well as the damages incurred by the proprietor in connection with the 
buy-out.  In case of failure to reach an agreement the buy-out (as well as 
its terms and conditions) may be determined in court. 

- articles 284 and 285 of the Civil Code provide for requisition of land plot 
which is not used in accordance with its purpose, or the use of which 
violates the law (including the rules of rational land use, ecological 
requirements, etc.).   

The competent authorities and the delays for requisition of land plots on 
the basis of articles 284 and 285 of the Civil Code are determined by the 
land legislation. 

- article 287 contains a specific provision for requisition of land plots from 
persons who are not the owners of the land plot (lessees, etc.).  The Civil 
Code states a general cause for requisition – improper use of land plot, 
referring for all further details to relevant land legislation.  Article 54 of 
the Land Code narrows the application of the sanction provided for by 
article 287 of the Civil Code to cases of gratuitous possession of land 
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plots and does not contain similar provisions which could be applied to 
possession of land plots through concession. 

 
Given the actual legal framework regarding so called "guarantees against 
adverse acts of government", specific provisions should be made in the 
Concession Law and project agreement providing a sufficient degree of legal 
security in this respect.  

  

 

3. OTHER FORMS OF GOVERNMENT "SUPPORT" TO PPP 
This section analyses other types of government financial and non financial 
"support", defined broadly (see Module 1, section 2.1).  

Russian legal framework refers to and regulates the following forms of government 
support:  

- public loans;  

- equity participation;  

- subsidies;  

- public borrowings; and  

- guarantees against change in legislation.  

Public loans ("budget credits") can be provided both to state or municipal unitary 
enterprises and to other persons. The Budget Code defines the conditions, procedure 
and execution of public loans. Public loans are, as state guarantees, granted on an 
annual basis, which makes the use of such instruments inflexible in practice. In 
addition, the bodies empowered to grant public loans are defined very indirectly in 
the Budget Code.  

Equity/ "budget" participation in legal entities, not being state or municipal unitary 
enterprises, is based on a contract and may be provided after the analysis of the 
relevant project by the relevant state authority. The procedure is not clearly 
determined in the Budget Code and seems inflexible (draft contracts to be concluded 
two months after the "budget law" comes into force).  

Subsidies are granted based on different level public programmes. The procedure for 
the inclusion of a particular project to such programmes is not defined.  

Public Borrowings (i.e. loans/credits given to the state, regions or municipalities by 
different entities) are provided for in the Budget Code. Loans/credits awarded to the 
state are regulated differently to ones awarded to regions/municipalities (for 
regional/municipal loans: no reference to foreign states and international states as 
potential creditors, no specific distinction between internal and external borrowings), 
but the practical implication of different drafting is unclear.  

Guarantees against change of legislation are available under rather restrictive 
conditions.  

For detailed analysis of each regime, see Schedule 5.  
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Legal regime of other sorts of government support provided in the Russian 
legislation is to be clarified in order to guarantee its optimal use.  

 
 

 
 



 
 

MODULE 3: RECOMMENDATIONS FOR IMPROVEMENT

 
 



 
 

 
Based on the Modules 1 and 2, the Consultant would recommend the following actions in 
order to encourage non-sovereign lending and PPPs in Russia and permit effective and 
efficient use Government's undertakings and guarantees:  

1. IMPROVE THE LAW ON CONCESSION AGREEMENTS AND OTHER 
LEGAL ACTS 
The Law on Concession Agreements represents a good basis for the clarification, 
simplification and harmonization with the international standards of the general legal 
framework for PPP in Russia. It represents a solid basis for non sovereign lending 
and to PPP projects implementation in Russia. However, certain provisions of such 
Law can be improved in order to achieve the goals mentioned above:  

- clarify the scope of application by providing that it prevails over any sector-
specific law or other laws regulating concessions;  

- provide possibility for compensation in case of early termination, even in case of 
concessionaires fault, for the non-depreciated assets financed by the 
concessionaire; restrict the grounds for early termination by the grantor;   

- amend grounds for possible use of direct negotiations; 

- make clear reference to  international arbitration ; and 

- add provisions on lenders' security instruments.  

In addition general policy legal framework, based on which sector-specific legal 
frameworks can be adopted should be encouraged as well as the creation of a PPP task 
force.  

It is also advisable to introduce a number of modifications to various legal acts, 
particularly in respect of budget regulation, tax issues, licensing and antimonopoly 
regulation.          

For example, amendments should be introduced to the following legal acts: 

Budget Code and Civil Code (in connection with granting State financial 
guarantees to private investors); 

• 

• 

• 

• 

2. 

Tax Code (in the case of granting tax preferences to private investors); 

Federal Law “On State and Municipal Unitary Enterprises” (in connection with 
the limitation of their powers to dispose of state property); 

Federal Law “On Competition and Limitation of Monopoly Activities on the 
Goods Markets” (in order to allow the grantor to assume obligations under the 
concession agreement which may be considered as limiting competition, but 
which are an obligatory condition for conclusion of the concession agreement by 
private investors). 

 
REFORM OF THE LEGAL FRAMEWORK FOR NON-CONCESSION PPPS 

Subject to adopting the necessary amendments to the Law on Concession 
Agreements and other applicable legislation, certain amendments should be made to 
the existing texts in order to discourage Contracting Authorities and private investors 
from evading the requirements provided in the Law on Concession Agreements (in 
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particular regarding the selection procedure) and continuing to use the existing texts, 
by qualifying their transaction as a lease, public procurement or PSA.  

In this respect, it should be noted that the Law on Concession Agreements indicates 
that it applies to "classic" concession arrangements.  According to the current 
drafting of the Law, "simple" PPP structures (such as management service contracts) 
or PFI arrangements (where the private party is remunerated by the grantor), that do 
not suppose the transfer of the major part of the exploitation risk to the 
concessionaire will not be covered by the Law on Concession Agreements.  

Such arrangements could be covered by an effective public procurement law.  

Conclusion of lease agreements and PSA should be subject to competitive selection 
procedure.  

 

3. EFFORTS FOR THE RESOLUTION OF NON RESOLVED PROPERTY 
ISSUES  
Given that a clear property regime is an essential prerequisite for the structuring of 
all PPP arrangements, especially on a non-sovereign basis, steps should be taken and 
funds allocated for the resolution of the remaining legal impediments in this respect 
(in particular, determination of state, region and municipal property and registration 
of their property).  

 

4. CONTINUATION OF THE REFORM IN THE LEGAL FRAMEWORK FOR 
SECURITY INSTRUMENTS  

- create a centralized system of registration of pledge on movable property;  

- provide for a possibility of pledge over generally described assets and over bank 
accounts;  

- simplify and accelerate the enforcement process; and  

- reflect on the possibility of instruments like call options and trusts.   

 
REFORM OF THE LEGAL FRAMEWORK FOR STATE GUARANTEES  5. 

5.1 Clear identification of the bodies empowered to provide 
guarantees and of eligible projects.  

A PPP Task Force should have an important role in this respect given that it 
centralizes PPP know how.  Cross-sectoral mandate of such a Task Force should 
protect it from eventual pressures from a single line ministry or investor.  

Thus, the PPP Task Force should participate in feasibility studies, determine the level 
of the guarantee, if any, required to make the project "bankable", while taking into 
consideration all the risk associated with such guarantees:  

- risk of Government granting guarantees too easily, knowing that if a 
guarantee is called, it can finance the liability through taxation.  

→ guarantees should be granted, only (i) when they are 
complemented with efforts to control risks and reforms of the 
underlying causes that give raise to the breach of contract and (ii) 
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with respect to the behaviour of entities that the government is in a 
position to influence.  

- risk that a party whose behaviour is being guaranteed, might default 
knowing that its contracting partner benefits from government protection. In this 
respect, guaranteeing the behaviour of state or municipal enterprises might conflict with 
efforts aimed at increasing the autonomy and commercial operation of such enterprises.  

→ insured obligations should be precisely determined.  

- risk that investors who benefit from a government guarantee might 
seek excessively risky projects.  

→ investors should share some portion of risk.  

5.2 Clear, flexible and transparent  procedure for granting state 
guarantees  

→ guarantees should not be decided on a yearly basis, but recommended on 
project by project basis by the PPP Task Force.  
 
→ the intent to provide a state guarantee should be timely communicated to all 
bidders.  
 

5.3 Choice of the most appropriate methods for estimating the 
budgetary costs of support measures 

Correct valuation of Government contingent liabilities associated with state 
guarantees is an essential prerequisite to sound management of Government 
exposure. In most countries guarantees are not recorded as expenses, unless a claim 
is made in future. In Russia, they are recorded for their total aggregate value.  

→ statistical methods, such as those used in insurance companies, can be used in 
order to determine the necessary reserves.  
 
→ any contingent liabilities of the Government should be published and persons 
that awarded such guarantees held responsible in case of abuse.  
 
→ guarantee portfolio should be diversified.  

 
→ types of risks that the Government is willing to cover could be specifically 
limited.  
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