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1. Overall Assessment 

Mongolia’s economy has a narrow base with a high reliance on the mining sector, and low income 
levels.  These factors make the economy vulnerable to the commodity cycle and introduce economic 
risks associated with high inflation.  Parliamentary elections on 28 June resulted in a coalition 
government led by Mongolia's Democratic Party, whose proposed reforms in the mining and 
financial sectors have resulted in increased market uncertainty.  The Bank's recent assessments show
that Mongolia's legal and judicial regimes have not kept pace with the recent economic 
developments in the country.  In particular, reform is urgently needed to support non-resource sector 
development.  

Although Mongolia has a Civil Code, the legal provisions applicable to security over movable 
property (equipment, inventory, receivables, etc.) are not adapted to market economic practices.  
Introducing a modern legal regime for taking security interests, including expanding the choice of 
assets available for pledging and improving the enforcement procedures, would help the EBRD in 
its support to the SME sector.  A modern and easily accessible register of pledges is also needed.  

Reforms are also needed to help develop the infrastructure sector (in particular, by promoting the 
modernisation of power infrastructure and the development of renewable energy sources).  The 
EBRD has been instrumental in helping to develop a new concession law for Mongolia, and 
continues to work to improve the legal framework for public-private partnerships and public 
procurement.

Mongolia is in the early stages of developing its debt capital markets.  Work is needed to strengthen 
legislation to attract more investment, both from abroad and locally.  As part of the EBRD’s LC2 
initiative, an assessment was conducted in October 2011 which focused on the following key 
aspects: (a) illiquid secondary market; (b) volatility of the equity market; (c) bank dominated 
financial sector; and (d) macroeconomic management, including inflation targeting.  Current 
priorities for reform include: (i) clarifying the meaning of 'public securities offering' and regulate 
private issuance and trading of securities; (ii) permitting off-exchange transactions of exchange-
listed securities; (iii) providing for investors' direct civil remedies against market participants; (iv) 
enhancing the disclosure requirements for both public and private debt offerings; and (v) provide for 
the use of security custodial accounts.

In addition, the EBRD Judicial Decisions Assessment 2011 found that the quality of court 
judgments in commercial law matters in Mongolia was among the weakest in the region.  A priority 
for reform is systematic, targeted judicial training in areas of commercial and administrative law.

2. The Legal System and Investment Climate

2.1 Constitution and courts

The Constitution of Mongolia came into force on 12 February 1992. Mongolia is an independent, 
democratic and unitary republic divided into administrative units comprising 21 provinces and 1 
municipality. The head of state is the President, nominated by the parties of Parliament (State Great 
Hural) and directly elected by popular vote for a term of four years. The President may be re-elected 
only for one additional term.

In accordance with the Constitution all legislative power is vested in the Parliament. The unicameral 
Parliament of Mongolia has 76 members, elected by popular vote for a term of four years. After the 
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parliamentary elections, the leader of the majority party or majority coalition is customarily elected 
as Prime Minister, and head of Government, by the Parliament.

Judicial power vests exclusively in a duly constituted court system, consisting of three levels of 
general jurisdiction and two levels of specialised administrative courts. The Supreme Court is the 
highest judicial body. It is the final appellate court in Mongolia, and it also serves as the court of 
first instance for certain cases that do not fall within the jurisdiction of the lower courts. Further, it 
decides on matters referred to it by the Constitutional Court and the Prosecutor General. Its 
judgements serve as official interpretation of the law, with the exception of the Constitution.

The nine member Constitutional Court (Ündsen Huuliin Tsets) exercises ultimate judicial authority 
over the implementation of the Constitution. It renders decisions on alleged violations of the 
Constitution and resolves any disputes. Its activities are instigated at its own initiative, on the basis 
of petitions and information received from citizens, or at the request of the Great Hural, the 
President, the Prime Minister, the Supreme Court or the Prosecutor General.

2.2 Relationship between legal transition and economic progress

Mongolia has been relatively successful in the transition process. Experience in transition countries 
suggests that legal transition and economic development progress or regress hand in hand; 
Mongolia is a typical example of this process (see Chart 1). Further success in adopting and 
implementing new features of the legal framework and improvements in the judiciary should further 
advance the overall development of the country.

Chart 1 – Rule of law and progress in transition in the EBRD countries of operations

Source:  EBRD Transition Report 2012 Table 1.1; EBRD Composite Country Law Index, Dec 2012

Note:  The horizontal axis measures the performance of commercial and financial laws. The vertical axis displays the 
EBRD transition index as an average of transition indicators between 1997 and 2011 with 1 referring to very early 
transition stages, and 4 referring to an advanced transition level.
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2.3 Recent developments in the investment climate

The Fiscal Stability Law (FSL) passed in 2010 is the cornerstone of Mongolia’s fiscal framework 
for managing commodity revenues. It comes into force in 2013 and needs to be adhered to fully to 
ensure credibility of the overall framework. The fiscal framework has been further strengthened 
with an Integrated Budget Law (IBL) and a revised Procurement Law. The IBL was passed in 
December 2011 to complement the existing FSL. The law further improves reporting of government 
contingent liabilities, strengthens public investment planning, and lays the foundation for fiscal 
decentralisation whereby more responsibilities may over time be devolved to the local governments. 
A move towards an inflation targeting framework by the central bank is currently being considered.

In May 2012 Mongolia passed a law on foreign investment. The new law requires government 
approval for all investments by state-owned foreign entities. It also requires parliamentary approval 
of foreign ownership in excess of 49 per cent in companies operating in industries designated as 
“strategic”, namely, mining, finance, media and telecommunications. Large transactions involving
minority foreign stakes in these sectors will be subject to government approval (within a 45-day 
period). The law aims to strike a delicate balance between the interests of the Mongolian people and 
the need to attract foreign expertise in key sectors, including mining.

A number of legislative acts governing the financial sector are being considered. The blanket 
deposit guarantee is set to expire in November 2012 and is expected to be extended and gradually 
replaced with a comprehensive deposit insurance scheme. A new securities law is a precondition for 
the planned dual listing of shares in Erdenes Tavan Tolgoi, the state-owned coal company.

2.4 Freedom of Information

Mongolia adopted a Law on Information Transparency and Freedom of Information on June 16 
2011. The law became effective on December 1, 2011. Mongolia is one of the last countries EBRD 
countries of operation to implement a single legal act covering this area. This is significant progress 
in the area of transparency for the country; a draft law was originally prepared back in 2003 so it has 
taken a long time for this to become law.

Prior to the law being passed article 17 of the Mongolian constitution was central to the Freedom of 
information (FOI) framework in Mongolia. 

Article 17 states - The right to seek and receive information except that which the state and its 
bodies are legally bound to protect as secret. In order to protect human rights, dignity, and 
reputation of persons and to ensure national defence, security, and public order, the information 
which is not subject to disclosure must be classified and protected by law.

The Centre for Law & Democracy commented on the draft law whilst it was being discussed in 
Parliament. They concluded that the Law has a number of strengths and weaknesses. The final 
version of the Law was found to be substantially the same as the draft. It defines public bodies quite 
widely, it has good rules on the processing of requests for information and it puts in place a very 
broad and progressive set of obligations regarding proactive publication.

At the same time, there are some significant problems with the Law. The regime of exceptions is a 
particular problematic. It is both too wide and too narrow, failing to protect key confidentiality 
interests while presuming secrecy over matters which should be in the public domain. The 
Mongolian FOI law was benchmarked against recognised international standards, the RTI 
legislation rating methodology
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With regards to the purpose and scope of the law a number of suggestions were made: The law 
needs to have references to the underlying purpose of the law inserted into the text, these should be 
expressly made. The definition of information needs to be revised so as to be broad enough to mean 
‘all recorded information’. The definition of a public body should also include state ministries and 
the central government. It remains to be seen how the law will be implemented in practice.

3. Evaluation of selected commercial laws

The EBRD has developed and regularly updates a series of assessments of legal transition in its 
countries of operations, with a focus on selected areas relevant to investment activities: concessions,
corporate governance, energy, insolvency, judicial capacity, public procurement, secured 
transactions, securities markets and telecommunications.  The existing tools assess both the quality 
of the laws “on the books” (also referred to as “extensiveness”) and the actual implementation of 
such laws (also referred to as “effectiveness”). This section presents a summary of the results 
accompanied by critical comments of the Bank’s legal experts who have conducted the assessments.

All available results of these assessments can be found at www.ebrd.com/law.

3.1 Access to Finance

The basic requirements for taking security in Mongolia are governed by the 2002 Civil Code 
(Articles 153 to 181), which offers a relatively detailed framework for taking mortgages over 
immovable property and pledge over movable property and rights.

In addition to the provisions of the Civil Code taking mortgages is further developed in the Law on 
Mortgage that was introduced in 2009. It provides detailed provisions on the priorities, rights of the 
parties and the enforcement of the mortgages. Mortgages are registered in the State Registry in 
accordance with the Law on State Registration of Property Ownership Rights and other relevant 
property rights (hereinafter: “the Property Registration Law”). However, regardless of the relatively 
developed legal framework for taking mortgages the system still suffers from a complicated and 
slow registration and inefficient and extremely slow enforcements. Although the Law on Mortgages 
provides for the possibility of out of court enforcement (except for land and buildings of historic 
and cultural value) this does not appear to have wide acceptance in practice yet due to the 
inefficiencies and uncertainties connected to the bailiff offices and property evaluation procedures.

Taking pledges over movable property and rights is regulated only by the Civil Code. The legal 
provisions applicable to security over movable property (equipment, inventory, receivables, etc.) are 
not adapted to market economic practices. Priorities between competing pledges are based on the 
time of the signing of the pledge agreement which creates uncertainty as it makes it impossible for 
the creditors to ascertain if the assets have already been pledged in favour of other creditors. In 
addition, there is no modern and easily accessible register of pledges and the provisions lack clarity 
and precision when regulating the description of assets, secured claims and the parties’ rights.  As a 
result the market for providing finance against movable collateral is almost non-existent in 
Mongolia.

In addition, some sector specific laws also include regulations that apply to secured transactions. 
For example, the Minerals Law has provisions that apply to the charge of mining licences. 

http://www.ebrd.com/law
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A new pledge law that would introduce a modern secured transactions framework which would 
allow for pledging of movable assets by borrowers, and which would be based on the following 
principles: (i) a wide scope of movable assets that can be taken as security; (ii) clear priority rules 
over competing interests; (iii) a central electronic security interest registration system; and (iv) 
effective and low-cost enforcement of the security interest, has been in the making for some time 
now.

Limitations on taking security over movable assets, an inadequate registration system and inefficient 
enforcement of creditors’ rights restrict access to credit in Mongolia. This is particularly true for 
SMEs which usually have limited resources to offer as collateral. Introducing a modern legal regime 
for taking security interests, setting up the register of pledges over movable property, expanding the 
choice of assets available for pledging and improving the enforcement procedures would assist the 
EBRD in its support to the SME sector.

Secured transactions reform has been on the agenda since 2006 and the EBRD has provided the 
Mongolian government with technical assistance for drafting the pledge law based on the principles 
of a modern secured transactions legal regime. Unfortunately, the reform has been stalled and no 
evident progress has been shown by the government since 2009 when the draft pledge law was 
finished. However, the new government has sent signals that they would like to see the reform taken 
further and the EBRD as well as the IFC (that has offered to help with the establishment of the 
pledge registry) will be waiting for the official invitation and presentation of the government’s 
strategy before deciding on future steps.

Overall, improvements in the legal and regulatory framework, establishment of a single, centralized 
movable collateral registry, and training for borrowers and lenders should be a high priority in 
Mongolia. An effective secured transactions regime would facilitate lending to SMEs, which 
typically have a wide range of movable assets and limited immovable assets.



7

3.2  Capital markets

Under the current regulatory and legal framework governing the local debt capital markets of 
Mongolia, the primary regulatory institutions are the Ministry of Finance (the "MOF"), the Financial 
Regulatory Committee (the "FRC"), and the Central Bank of Mongolia (the "BOM"). While many 
aspects of the framework that governs local debt markets are rudimentary, legislative and regulatory 
reforms are underway. Specifically, the Mongolian Parliament is currently considering a new 
securities market law to replace the current Securities Market Law (the "Current Securities Market 
Law").  

The Current Securities Market Law is the primary law regulating the issuance, registration, deposit 
and sale of securities, securities trading, transfer of rights certified by securities, disclosure of 
information on securities to investors and protection of their rights, activities of securities issuers, 
professional organisations and entities operating in the securities markets and monitoring thereof.  
In addition to the Current Securities Market Law, several other laws govern the Mongolian financial 
markets. The Civil Code is the primary law governing civil legal relationships related to loans, 
pledges and contracts. The Company Law governs limited liability and joint stock Company’s
corporate governance and contains a number of provisions related to convertible debt. The Central 
Bank Law governs the BOM and its policies, objectives, jurisdiction and relationship with 
Mongolian banks. The FRC Law is the primary law defining the structure of the FRC and its 
activities and governing the regulation and monitoring of financial services other than banking 
activities. The Banking Law of Mongolia is the primary law regulating banks and banking activities 
in Mongolia.

The Mongolian Stock Exchange currently benefits from cooperation with the London Stock 
Exchange including both investment (including infrastructure and IT Millennium platform) and 
technical assistance. 

So far, limited activity occurs within the fairly nascent Mongolian debt capital markets and the 
Current Securities Market Law provides an inadequate framework for its development. The Current 
Securities Market Law is considered rudimentary and will likely be replaced by a more sophisticated 
law, in the near future.  

In the financial sector in Mongolia, the EBRD has focused on expanding support to existing and 
new partner banks (e.g. Khan Bank). Other EBRD’s investments relate to (i) developing the 
transport, energy and municipal infrastructure in the country; and (ii) mining industry. Mongolia has 
not yet signed the Memorandum of Understanding with EBRD in terms of a local currency lending 
programme and thus, local capital market development.

In terms of financial markets, the on-going reforms are as follows: (i) adoption of a new securities 
market law (a draft is currently before the parliament but it is unclear whether it will move forward); 
(ii) regulation on private pension funds (to be developed by the FRC); and (iii) a secured 
transactions law reform.

As part of the LC2 initiative, an assessment was conducted in 2012 which focused on the following 
key aspects: (a) illiquid secondary market; (b) volatility of the equity market; (c) bank dominated 
financial sector; and (d) macroeconomic management, including inflation targeting. The 
Assessment has identified major weaknesses in all but one assessment pillar (see Chart 2).
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Chart 2 – Debt Securities investors (banks and non-banks)

Source - Local Capital Markets Development, Legal assessment 2012
Note:  The extremity of each axis represents an ideal score, i.e. corresponding to international standards such as the 
International Organisation of Securities Commissions (IOSCO) Objectives and Principles of Securities Regulations.

As far as the legal framework is concerned, the priority is around the enactment of a new securities 
market law to address a number of issues that have been hampering the market so far, namely: (i) 
clarify the meaning of 'public securities offering' and regulate private issuance and trading of 
securities; (ii) permit off-exchange transactions of exchange-listed securities; (iii) provide for 
investors' direct civil remedies against market participants; (iv) enhance the disclosure requirements 
for both public and private debt offerings; and (v) provide for use of security custodial accounts.

Moreover, it is recommended to ensure appropriateness of legislative and regulatory initiatives with 
respect to more advanced financial instruments, like assets backed securities or covered bonds, as to 
avoid any possible confusion for the market and its participants.

In addition, the Mongolian capital market would benefit from clarification that derivative 
transactions are not gambling or speculative transactions and are therefore enforceable. While, 
currently, there is no derivatives market in Mongolia, it is noteworthy that the development of this 
market may be hindered by the risk that certain derivatives transactions could potentially be 
declared invalid.  Limited activity occurs within the fairly nascent Mongolian debt capital markets 
and the Current Securities Market Law provides an inadequate framework, and this seems to be one 
of the biggest obstacles for attracting investors to the market (both local and also international). 
Moreover, the legal framework for hedging instruments (e.g. commodity derivatives that would 
allow the mining industry to hedge their risks and exposure) could be provided. The cooperation 
with the London Stock Exchange in relation to development of Mongolian Stock Exchange is a very 
positive signal for Mongolian capital markets.
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3.3 Concessions 

The Concession Law of Mongolia dated 28 January 2010 (the “Concession Law”) constitutes the 
core element of the legislative framework for PPP. In addition, procedures for the granting of 
concessions are regulated by the Government resolution number 177 of 07 July 2010 (the 
“Procedure Regulations 177”).

The key policy framework document is the State Policy on PPP adopted by the Parliament in 2009. 
It promotes private sector participation in the development of infrastructure and social services and 
vows state support to PPP. 

The Concession Law is fairly recent and has been the first piece of special legislation adopted in the 
country without any prior experience in concessions, save for the mining sector. The Concession 
Law is one of the very few laws in all the EBRD countries of operations which has been drafted to 
take account of the best internationally accepted standards and in accordance with lenders 
expectations in order to ensure the bankability of project finance based transactions (see Chart 3). It 
explicitly provides for a good range of PPP models as well as for all sorts of security instruments, 
for the possibility of Government support and guarantee together with a specific chapter on Lenders 
rights, for the possibility of direct agreement between the Grantor and financiers as well as for the 
lenders’ step in right.

Chart 3 – Quality of the PPP/concessions legislative framework in Mongolia (2012)

Source: EBRD PPP Legislative Framework Assessment (LFA) 2011/12

Note: The extremity of each axis represents an ideal score in line with international standards such as the UNCITRAL 
Legislative Guide for Privately Financed Infrastructure projects.  The fuller the ‘web’, the more closely concessions 
laws of the country approximate these standards.
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In its thirty six articles the Concession Law covers all key aspects of legislative and institutional 
frameworks, including the scope of the law, defines concession types and models, lists 
concessionable objects, regulates the concession granting procedure, provides rules and key 
elements for concession agreements, defines rights and obligations of parties including those of the 
concession financier, covers all stages from project initiation to implementation and dispute 
settlement. 

Following the Procedure Regulations 177 a few templates have been developed: Model 
Prequalification Rules on Granting Concessions, Model Request for Proposal Document for Tender 
and Tender Evaluation Guidelines were adopted the Resolution of State Property Committee no 
342, dated 22 July 2010.

Although the Concessions Law looks almost ideal on paper there might still be some room for 
improvement as far as procedures on the selection of the private party are concerned, in particular 
the coordination between and powers of the State Property Committee and the tender committee 
might be further clarified.

As this is a fairly recent law it is not possible at this stage to analyse its effectiveness or 
enforcement. However, there are a few projects in transport and energy sectors that are being 
developed on the PPP basis and more deals are being prepared. In the recent EBRD PPP Legislative 
Framework Assessment, weaknesses in the institution framework have been identified when it 
comes to the implementation of the PPP/concessions laws (see Chart 4).

Chart 4 – How the PPP/concession law is implemented in practice in Mongolia (2012)

Source: EBRD Concession / PPP Legislative Framework Assessment (LFA)
Note: The extremity of each axis represents an ideal score, that is, a fully effective legal framework for concession / 
PPP.
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Subject to the Government’s priorities transport, energy and municipal sectors might provide 
potential for EBRD investment.

As far as the institutional framework is concerned, the extent of the capacity of the PPP and 
Concession Department as the PPP central unit is yet to be tested. Hence, its capacity building 
might be considered as one of the Government’s priorities as an element in further enhancing of 
PPP.

It is yet to see if a very good set of rules on the books inspired by the best international standards 
will be sufficient to allow the rapid take off of PPP projects in Mongolia, in particular, how these 
rules will work in a country without any prior concession expertise and to what extent the new law 
fits in the current legal framework and business environment.

3.4 Corporate governance

The main corporate governance legislation in Mongolia is found in the new Company Law, which 
came into effect on 21 November 2011. The Banking Law, approved on 28 January 2010, includes
provisions regulating corporate governance of banks. A new Securities Markets Law is currently 
being debated in the Parliament.

In 2007, the Financial Regulatory Commission (FRC) developed a Corporate Governance Code for 
companies listed on the Mongolian Stock Exchange (MSE).  The Code is based on the “comply or 
explain” approach. Companies are required to mention in their annual report any deviation of their 
corporate governance practices from the Code’s recommendations. However, in practice there 
seems to be little or no reporting and little awareness of the Code by listed companies.

The latest EBRD assessment of corporate governance found Mongolia to be in medium compliance 
with the OECD Principles. However, despite a number of recent proposed or enacted amendments 
made to modernise the corporate governance framework, compliance and practice fall short of 
international best standards.  In particular it appears that boards do not effectively guide or supervise 
management, but instead tend to manage the company themselves. Key policies on risk 
management, internal control and audit processes, disclosure, and succession planning are rare. 
Board nomination processes are generally opaque and dominated by majority owners, causing 
boards to be composed of insiders and to lack the necessary mix of skills.  Financial reporting and 
non-financial disclosure remain underdeveloped. Few companies disclose their ownership and 
governance structures. Abusive related party transactions are reported as a major issue used by 
company insiders to misappropriate company assets for personal gains.  Basic shareholder rights are 
often not respected. Several market participants pointed out that key laws and regulations are not 
well understood by either companies or investors. There appears to be little or no guidance for the 
board and its members in fulfilling their responsibilities. Regulators do not seem to have the 
necessary authority and resources to be effective in their enforcement efforts. 

The issues outlined above are all relevant for the EBRD direct investments in Mongolian banks and 
companies. 

In October 2012, and in partnership with the FRC and the Corporate Governance Development 
Centre, the IFC hosted a roundtable in Ulaanbaatar on “Corporate Governance in Mongolia: 
Opportunities and Challenges”, which gathered over 80 entrepreneurs, government officials, and 
international experts. An important goal of the roundtable was to design a scorecard allowing 
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investors, regulators, and entrepreneurs to assess Mongolian companies' compliance with corporate 
governance best practices.

The State Property Committee is drafting a corporate governance regulation for state-owned 
enterprises.

There are no current or proposed EBRD projects on corporate governance development in 
Mongolia. 

The regulatory bodies should be held accountable for enforcing the legal and regulatory framework. 
In this respect, the government should provide the Bank of Mongolia, the FRC, the MSE, and the 
other regulatory bodies with the necessary resources and ensure for their independence so that they 
may rigorously, consistently, and fairly enforce laws and regulations. There should be clear roles, 
reporting structures, and lines of responsibility between all enforcement bodies, and these should be 
made to cooperate in practice and held accountable. Attention should be paid to the implementation 
of the corporate governance framework. In particular, financial and non-financial disclosure should 
be improved. Efforts should also be made to increase the capacity of directors to understand and 
exercise their duties and obligations.

Mongolia has achieved some success in improving the legal and regulatory framework for corporate 
governance. However, efforts should continue and policy makers should concentrate on ensuring a 
better implementation of the law and on institution capacity building.

3.5 Energy regulation (electricity and gas)

Mongolia performs reasonably well overall with respect to both the electricity and gas sectors, even 
though its gas sector is too limited for any rating. Institutionally, Mongolia has made significant 
strides and offers a sound regulatory framework and operational structure. Additional clarity of roles 
and responsibilities would serve to heighten investor confidence in the sector, and additional 
renewable energy incentives and support schemes would likely increase needed investment.

Market participants are five combined heat and power plants, one (state-owned) electricity 
transmission operator and ten electricity distribution companies. One of the four largest distribution 
companies was fully privatised in 2004; with the exception of two private distribution companies, 
all the rest are state joint-stock companies.

Vertical separation of an integrated utility enterprise took place in 2001 according to the Law on the 
Energy Sector. The integrated enterprise was unbundled into generation, transmission and 
distribution companies; the law does not require separation between distribution and retail/supply 
functions and such separation has not occurred.

At present the regulatory authority of Mongolia has set twelve heat and eight electricity tariff 
categories, regulated for generation, transmission, distribution and end-users. The tariffs for 
electricity and heat are set based on the specifics of the territorial location and needs for their 
consumption and are calculated according to the appropriate methodology.

Currently the regulatory authority does not set access tariffs between the system operations. The 
rates are set on a contractual basis. During 2006 there was no increase in heat tariffs. The Energy 
Regulatory Administration (ERA) attributed the decision to not increase heat tariffs to the fact that 
electricity sales increased in 2006, and hence, revenues increased, making a tariff increase less 
necessary to produce the appropriate revenue requirement.
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The law requires non-discriminatory access to transmission and distribution networks. The 
legislation does not require, however, that all parties seeking access to the transmission and 
distribution networks must follow the same set of technical terms and conditions, or pay the same 
tariff. In practice there is discrimination. The grid code, adopted in 2003, regulates functional and
operational relations of the power plants and grid companies. The grid companies extend the 
networks at the expense of the municipal and state budgets. The payment for the connection is set 
by the grid enterprise. The transmission company and the Ministry are responsible for electricity 
transmission planning. The ERA issues licences for the following activities: import/export; 
construction of cross-border lines having capacity of over 5 MW, upon permission of the State
Central Administrative Authority; generation; dispatch, upon permission of the State Central 
Administrative Authority; transmission; distribution; regulated and unregulated supply.

Foreign capital investment into energy assets/companies is permitted. Incentives for providing 
opportunities for and encouragement of investments include tenders; guaranteed tariffs for 
renewable energy (though not yet implemented); long-term agreements on purchase of electricity; or 
a combination of all these options. The Law on the Energy Sector in force does not include special 
provisions for vulnerable customers, but the regulatory authority calculates and applies tariffs for 
vulnerable customers depending on the income of the consumers and based on the amount of their 
energy consumption. To meet the needs of the vulnerable and low-income categories of the 
population, a delayed electricity tariff is set. The ERA does not have policy-making powers to 
eliminate access restrictions. Social authorities of this country are entirely responsible for these 
issues. The law and the rules do not provide for a “supplier of last resort.” The regulatory authority 
does not participate in the process of implementation of measures to cover peak demand and to 
address any shortfalls. Shortfalls are the responsibility of the National Dispatch Centre.

The framework for ERA in primary legislation and secondary legislation developed by ERA 
emphasises transparency. ERA issues an annual report in Mongolian and English, and sends its 
reports to the Parliament, Cabinet of Ministers, licensees and other organisations with which it 
cooperates. These reports include the key activities of ERA and can be found on its website,
www.era.energy.mn. Decisions of the Council of Regulators are published in the daily press and on 
its website (though not in English). As of 2006, the ERA began to perform internal audits of its 
licensees, with the stated objective of determining the efficiency of expenditure, assess the 
implementation of the International Accounting Standards and monitor compliance with the 
Accounting Law.

3.6 Energy Efficiency / Renewable Energy

In the energy efficiency and renewable energy sectors, key applicable legislation includes Law of 
Mongolia “On Energy” (1 February 2001) (as amended), Law of Mongolia “On Renewable Energy” 
(11 January 2007), and Resolution of the Grand State Assembly of Mongolia No. 72 “On certain 
actions in the fuel and energy sector” (9 December 2010).

Mongolia’s economy is largely based upon mining and its development drives a continuing increase 
in the country’s energy demand. Coal has traditionally been the country’s primary source of energy, 
generating approximately 80% of the country’s power. However, most of the current installed power
capacity for coal fired power plants in Mongolia is aging and inefficient resulting in significant 
electricity loss.

Mongolia has very high solar radiation values and, in certain locations, good hydro- and wind-
power resources, which translate into a very high potential for energy from renewable sources. The 
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government supports the development of renewable energy as one of the priority areas of the energy 
industry in Mongolia though many of the challenges to attracting investment in the sector remain 
unaddressed.  Further, “the National Renewable Energy Programme (2005-2020)” (the Programme) 
approved by the Parliament of Mongolia on 9 June 2005 outlines the objectives for the sector and 
introduces ambitious targets.

The Programme sets forth as its goals increasing the percentage of the renewable energy share in the 
total energy supply of Mongolia, improving the structure of energy supply, and introducing a wide 
application of renewable energy in rural area power supply – specifically, achieving a total installed 
capacity generated by renewable energy power sources of 3-5% by 2010 and 20-25% by 2020 of the 
total energy production. In addition, the Programme calls for increased decentralised electrification 
of remote rural villages to provide electricity to 100,000 households by 2010 and all rural families 
by 2020. 

Currently, the share of combustible renewable (including biomass, biogas) and waste is about 3.4% 
of Mongolia’s total generating capacity. In the most remote areas because of low demand and lack 
of other energy sources use of renewable energy is particularly viable. Modern solar cells are 
lightweight and portable enough to mesh well with a lifestyle involving frequent travel. Because of 
that solar energy use has mainly focused on decentralized individual solar home electricity systems, 
but the country would also provide good potential for larger scale solar energy applications.

Due to government regulated low electricity and heat tariffs, energy producers and thermal coal 
suppliers were traditionally unable to operate profitably. Companies operate with support by 
international loans and grants and state budget subsidies. In late 2010, the Parliament of Mongolia 
approved a step-by-step liberalisation of energy tariffs beginning in 2014.  It is not clear, however, if 
there is any development or implementation of practical measures necessary for such tariffing 
reform to take place.

Mongolia’s primary legislation on renewable energy is the Renewable Energy Law of 2007. This 
Law sets forth feed-in tariff ranges for different kinds of renewable energy guaranteeing this tariff 
level for a limited period of 10 years from the date of the Law’s entry into force. The Energy 
Regulatory Agency (reorganised into Energy Regulatory Commission (ERC) in 2011) developed 
and approved the first long-term Power Purchase Agreement to be signed between the state 
transmission network and a private investor. Approval of this agreement was the first step to private 
participation in the renewable energy sector, however, much still needs to be done both in terms of 
regulation and institutional capacity to provide for the required level of guarantees, predictability 
and incentives for investors.

As for the energy efficiency sector, Mongolia is considered to be one of the top ten most energy 
intensive countries in the world. However, no adequate legal framework exists to address energy 
conservation and energy efficiency activities and no energy efficiency priorities and policies have 
been adopted by the government. Finally, no authority in Mongolia is charged with the development 
and implementation of the national and sector-specific energy efficiency policies and programmes. 
Different ministries and other state bodies are involved in a number of activities, but very often the 
activities between stakeholders are not coordinated and no information is available for what has 
already been initiated or implemented in certain areas. All energy conservation activities and energy 
efficiency improvement measures are undertaken on a voluntary basis. As a result, the level of their 
implementation is not satisfactory and more dedicated state policy is needed to stimulate energy 
conservation and energy efficiency practices in the country.
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Implementing energy efficiency measures in the residential sector and increasing energy efficiency 
in the power sector are set out as government priorities.  Electricity and heating are provided based 
on supported tariffs set by the Energy Regulatory Authority (ERA). 

The Government of Mongolia unofficially announced plans to improve the legal framework for the 
renewable energy in the sector by revising the Energy Law and the Renewable Energy Law with a 
view to creating incentives for the private sector participation in financing of projects in the sector. 

In the meantime, the Government is seeking active engagements of donors and local and foreign 
private investors for the development of Mongolia’s large renewable potential for solar, wind, hydro 
and geothermal energy resources.

A number of legislative efforts have taken place to address the existing gaps in the energy efficiency 
legal framework. Specifically, two draft laws on energy efficiency were prepared in 2003: one by 
Mongolia’s former Ministry of Infrastructure and the other by USAID’s consultants. However, 
neither reached a parliamentary review. The Ministry’s draft was discussed at the Cabinet of 
Ministers, but eventually it was not endorsed for submission to the Parliament. In July 2010, with 
the financial support of ADB, development of a draft Energy Conservation Law and Medium and 
Long Term Energy Efficiency Action Plan for Mongolia was initiated. It was planned to finalise the 
documents by November 2011 and submit to Mongolia’s Government and Parliament for approval 
in the beginning of 2012. Further, the establishment of the State Central Administrative Authority 
(SCAA), a centralised institution for implementing energy efficiency and energy conservation 
programmes, has been proposed. It is envisaged that SCAA is intended to be the ultimate authority 
responsible for, inter alia, implementing the energy efficiency and energy conservation policies and 
implementing the future Energy Conservation Law.

High levels of subsidies, in combination with a small internal market and lack of infrastructure, 
raises significant impediments to the development of the renewable energy sector in Mongolia. The 
Government of Mongolia should work towards removing regulatory barriers to renewable energy 
development and updating the grid code to prioritise and give preferential treatment to renewable 
generators. The government could also develop clear and transparent regulations for licensing, 
developing, and connecting renewable energy to the grid. Financing mechanisms shall be explored 
to attract internal and international financing for further development of the renewable energy 
projects.

The energy efficiency measures and practices will benefit from stable and clear government policies 
in the energy efficiency sector as well as a modern energy efficiency legal framework and 
specialised institutional capacity. For energy efficiency planning, all energy demand and supply 
options shall be considered with a view to implementing the most cost-efficient measures for energy 
supply (conversion, transmission and end use efficiency). Promoting energy efficiency should take 
priority in those industries that are characterised with the most demand and the highest efficiency 
potential: the residential sector (heating, structures, and lighting), district heating and electricity 
production, transmission and distribution.

Cost-reflective energy tariffs, less burdensome application processes and sustainable incentives for 
renewable energy sources, as well as creating and developing regulatory and institutional framework 
for energy efficiency shall be the focus of the country’s efforts in both sectors. 
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3.7 Insolvency 

The Law of Mongolia on Bankruptcy, adopted on 20 November 1997 (the “Bankruptcy Law”) is the 
centrepiece of the Mongolian legislation on insolvency.

The stated purpose of the Bankruptcy Law is “to govern the relations arising in connection with 
starting and settling a bankruptcy case, rehabilitation and liquidation of an insolvent business 
entity.” Nevertheless, the EBRD’s 2009 insolvency sector assessment (the “Assessment”) concluded 
that the Bankruptcy Law did not meet international standards of insolvency law and that the 
legislation was weak in a number of important areas, such as defining the assets that form part of 
the debtor’s estate, the provision of information regarding the debtor and its assets and the 
avoidance of pre-bankruptcy transactions (see Chart 5).  

Chart 5 – Quality of insolvency legislation in Mongolia (2009)

Source:  EBRD Insolvency Sector Assessment 2009

Note:  The extremity of each axis represents an ideal score, i.e. corresponding to international standards such as the 
World Bank’s Principles and Guidelines for Effective Insolvency and Creditor Rights Systems, the UNCITRAL Working 
Group’s “Legislative Guidelines for Insolvency Law”, and others.

The Bankruptcy Law contains a limited number of provisions and basic levels of detail. Bankruptcy 
is unusually defined as a debtor’s inability to pay by reference to its overall equity position. It 
provides that a debtor will be considered insolvent when it is unable to fulfil its obligations in the 
amount equal or higher to 10 per cent of its equity by the deadline specified by law or contract.  

The Bankruptcy Law contemplates rehabilitation; however a request for rehabilitation can only be 
made where it is considered that rehabilitation will better meet the claims of creditors as compared 
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with liquidation. There is no quick or accelerated rehabilitation procedure at the outset of the 
bankruptcy process. The request for rehabilitation can be made within 60 days of the debtor being 
declared bankrupt. A rehabilitation plan must be submitted within 30 days of the trustee’s 
evaluation report, which is due within 20 days of the trustee’s appointment. There is not much scope 
for lengthy or complex cases of rehabilitation. The Bankruptcy Law prescribes that the 
rehabilitation must be completed within two years.

The Assessment also highlighted critical defects in the profession of insolvency office holders, 
known as “trustees”. The Bankruptcy Law sets minimal qualification requirements for trustees, 
merely requiring that they have a degree in law, finance or economics. There is no licensing system 
or supervisory, regulatory and disciplinary regime for trustees and no standards of professional 
conduct or code of ethics.  

Mongolia features in the bottom half of economies cited in the World Bank Doing Business report 
for 2012, regarding the ease of resolving insolvency. Mongolia stands at 124 in the ranking of 183 
economies, significantly behind Kazakhstan at 54 and the Russian Federation at 60.

Insolvency law is cross-sector and affects all sectors where the EBRD has either equity or a debt 
stake. It impacts on the willingness of creditors generally to invest in the country and therefore also 
to enter into joint ventures with the EBRD.

There have been some abortive discussions in the past on the need to reform the Bankruptcy Law. 
We are not, however, aware of any current or proposed reforms to the Bankruptcy Law.  

Mongolia’s bankruptcy legislation is in need of comprehensive reform, in order to promote 
bankruptcy as a tool for reorganisation and to clarify existing provisions, which are very short on 
detail and procedure. 

Mongolia’s bankruptcy legislation is under-developed and does not appear to be suitable for 
reorganisation. The EBRD is not aware of the Bankruptcy Law having ever been used successfully 
for the reorganisation of a debtor.

3.8 Judicial Capacity and contract enforcement

Mongolia’s judiciary comprises a three-tiered system of courts of general jurisdiction, which hear 
all criminal, civil and commercial matters. First instance matters are heard by local ‘soum’ courts, 
as well as ‘inter-soum’ and district courts. Appeals are heard by the regional ‘aimag’ courts and 
capital city appeal courts, and thereafter by the Supreme Court of Mongolia. The Mongolian 
Constitution permits the establishment of specialised courts. To date the only specialised courts are 
the Administrative Courts. These have been vested with a number of heads of jurisdiction, including 
in relation to taxation, competition matters, and disputes over licences and concessions; regulatory 
disputes in the strategically important mining sector are therefore heard in the Administrative 
courts. Appeals from the Administrative Court lie to the administrative chamber of the Supreme 
Court. 

The General Council of Courts is responsible for the management and supervision of the judicial 
system as well as professional development and qualification of judges. The Council consists of 14 
members, the majority of whom are judges. However, representatives of the Parliament and the 
President, as well as the Minister of Justice, also sit on the Council, which has led to some 
criticisms of its independence. The Council has authority to recommend judicial appointments, 
however the President of Mongolia retains discretion to decline recommendations. 
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The EBRD Judicial Decisions Assessment 2011 found that the quality of court judgments in 
commercial law matters in Mongolia was among the weakest in the assessed region 
(Commonwealth of Independent States, Georgia and Mongolia). As is the case in other early 
transition countries, judges’ lack of experience with commercial law and practice, coupled with 
limited judicial training in such areas, adversely affect judges’ ability to deal effectively with these
matters, particularly in the lower courts. Judges tend to decide commercial cases with reference to 
general principles of law and civil code provisions, rather than applying the specific commercial 
laws which are relevant to the case at hand. Decisions of lower courts frequently replicate the text of 
parties’ submissions, and court orders are often poorly matched with the parties’ arguments. 
Particular difficulties are encountered in cases involving disputes over commercial agreements. 
Here, judges’ lack of market experience complicates their task of understanding the underlying 
business dispute and interpreting the meaning of the parties’ agreement.

Problems with enforcing commercial law in the courts are often the product of uncertainties or gaps 
in the relevant legislation. For example, with the exception of mineral licences and vehicles, there is 
still no system for the registration of charges on moveable property. This makes disputes over such 
charges much more complex for judges than they need to be. Furthermore, the insolvency regime 
has uncertainties in various areas, such as how to define the assets that form a debtors’ estate. And 
securities law is unclear about how judges should treat a bona fide purchaser of fraudulently 
acquired securities. Judges do their best in cases involving such issues, but cannot address the 
underlying legislative problems. 

Concerns also persist about the extent of improper influences and corruption affecting the judiciary. 
The public perception of the judicial system remains negative, particularly following the 
establishment of the Anti-Corruption Authority in 2007 and corruption charges having been brought 
against a number of judges and law enforcement organisations officials. In recent years, judicial 
decisions have become more accessible to the public, which is helping to facilitate greater scrutiny 
of judicial output and behaviour. 

Mongolia is party to the New York Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards. Foreign awards will generally be enforced without re-examination of the merits. 
However, Mongolian courts will only enforce judgments of foreign courts where a relevant bilateral 
treaty exists regarding reciprocal enforcement. Relatively few such treaties exist, mostly with former
socialist countries.

One clear priority for reform in the area of judicial capacity and contract enforcement is systematic, 
targeted judicial training in areas of commercial and administrative law. The EBRD is currently 
working with the Supreme Court to implement a training programme to improve judges’ 
understanding of markets and the application of commercial law to practical business problems. 
Another priority is to continue with the commercial law reform process, taking into special account 
the perspective of judges who will be called upon to resolve disputes in these areas. 

3.9 Public procurement 

The Public Procurement Law of Mongolia as of 1 February 2006 (PPLM) amended by the law on 6 
June 2011, is the centrepiece of Mongolia’s public procurement legal framework.  The PPLM is 
supplemented by a number of implementing regulations, including regulations that govern various 
stages of the procurement process, review procedures and preparation of standard bidding 
documentation. At the international level, Mongolia has not yet become a member of the WTO 
Agreement for Government Procurement (WTO GPA) though was accepted as an observer in 1999.
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In terms of areas covered and policies pursued, the Mongolian law generally corresponds to good 
procurement practices (see Chart 6). 

Chart 6 - Quality of Public Procurement legal framework in Mongolia as compared to other EBRD countries of 

operation

Source:  EBRD Public Procurement Assessment 2010

Note: The score represents the level of compliance of the country’s legal framework with international standards such 
as the revised UNCITRAL Model Law on Public Procurements. Mongolia is highlighted in comparison with other 
countries.

Recognising a need for updating their procurement procedures based on the 1994 UNCITRAL 
Model Law, the Mongolian government amended public procurement legislation in June 2011, with 
a major modernisation of public procurement procedures entering into force in October 2012.  The 
modern law encourages competition, transparency and efficiency and adheres to sound principles 
with respect to prior determination and prior disclosure of scope and terms of procurement, as well 
as the selection of procurement methods and prescribed procedures for each procurement method. 
However, even though the latest reform is a major step in updating public procurement policies in 
Mongolia, key areas of public procurement regulation need further legislative attention, in particular 
in the areas of public procurement decision-making transparency, good access to procurement 
opportunities for local suppliers, especially SMEs, and the independent review of complaints (see 
Chart 7).



20

Chart 7 - Quality of Public Procurement legislation – Mongolia (2010)

Source:  EBRD Public Procurement Assessment 2010

Note: The extremity of each axis represents an ideal score in line with international standards such as the revised 
UNCITRAL Model Law on Public Procurement.  The fuller the ‘web’, the more closely the pubic procurement laws of 
the country approximate these standards.

The EBRD Procurement Policies and Rules shall be implemented in the course of the Bank’s 
operation, as there is a high procurement risk in conducting procurement under the local system.

The Mongolian government declared it is aware of regulatory and policy challenges and decided to 
continue legislative reform with plans to redraft public procurement legislation and implement 
eProcurement reform in forthcoming years. At the request of the Mongolian government, the EBRD
has started a technical cooperation project regarding the facilitation of market development through 
increasing small and medium enterprises (SMEs) participation in public tenders. The project 
encompasses relevant policy advice and capacity building of appropriate market participants. 
Mongolia applied for participation in the EBRD UNCITRAL Initiative and a policy workshop was 
planned for late 2012 / early 2013, gathering together local stakeholders and policy makers. By 
experience of other workshops within the Initiative, such workshops help to clarify the national 
government reform agenda and to structure technical cooperation projects in order to support reform 
efforts. Mongolia also considers starting negotiations to access the WTO GPA.

The Mongolian government should continue increasing transparency of its public procurement by 
implementing contemporary standards on procurement notification, access to procurement 
opportunities, submissions and communication with suppliers. The government should realise its 
plans to implement eProcurement techniques in the local procurement practice in order to allow 
wider public access to procurement information. Close collaboration with all process stakeholders is 
essential for successful implementation of the reform agenda as the new legal framework will create 
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new market platform. Efforts have to be undertaken to facilitate Mongolia’s accession to the WTO 
GPA.

While the modern Mongolian laws adhere to relatively good procurement practices, important gaps 
have been identified and have to be addressed.  Successful implementation of the reform agenda 
involving all relevant stakeholders is essential for creating an efficient public procurement 
environment in Mongolia.

3.10 Telecommunications / Electronic Communications

The key primary legislation is the Law on Communications (1995, with amendments up to 2008). 
This legislation assigns policy and legislation preparation functions to the Information and 
Communications Technology and Post Authority (ICTPA) and regulatory implementation to the 
Communications Regulatory Commission (CRC), reflecting best practise. Otherwise, while the 
legislative base contains a number of other aspects seen in best practise, it falls down in a number of 
important areas when benchmarked against such practice. Specifically, the Law provides for an 
individual licensing regime, rather than more progressive general authorisations; it fails to include a 
clear statement concerning interconnection and access agreements, or address matters such as 
facilities sharing and unbundling (even though these exist in practice); the market analysis 
provisions fail to provide clear enough powers to CRC; the tariff regulation provisions fail to limit 
regulation to dominant entities or require tariffs to be costed; and, the law is absent of a meaningful 
framework for granting rights of way over public and private property. 

Notwithstanding the foregoing, although all provisions necessary to underwrite effective 
competition may not be present in the law, in reality the market appears to functions on a 
competitive basis, with competition present in all main subsectors. On an operational basis, 
however, an absence of adequate regulatory enforcement results in new entrants being saddled with 
all the costs of setting up interconnection - a significant barrier to entry. The government has shown 
good commitment to modern services, with its “One Home One PC” initiative running since 2005, 
providing low-cost computers for less than EUR 200. It has also initiated an effective universal 
service programme to serve the country’s more remote regions and nomadic herder population. 
Going forward, the government’s plan is set out in a recently issued "New Vision" document (to 
2020) with specific eSociety deliverables; plus progressive internet, broadband and mobile 
penetration targets. The document supports a competitive market with public and private investment 
in infrastructure. Key sector infrastructure is still state owned, although the incumbent service 
provider entity (Mongolia Telecom) - the main user of that infrastructure - has been part privatised. 
The main growth area is still mobile, with good competitive offerings available for mobile 
broadband. Fixed broadband is offered by a number of independent service providers who are 
allowed to use the state-owned infrastructure. There is also growth in alternative fixed wireless 
services in the urban centres. The market flourishes in urban areas largely without much formal 
regulatory activity. To ensure that consumers and new market players can continue to benefit from 
investment in modern electronic communications, however, CRC should ensure that it better 
formalise modern regulation.  

The EBRD does not currently have direct investments in the sector in Mongolia; however the 
presence of a strongly best practise-reflective legal and regulatory framework makes the overall 
environment for the sector attractive for investment, promotes broader competitiveness across the 
economy and aids social development.  
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To support the evolution of policy and regulatory environment that best enables the significant new 
investment in infrastructure, EBRD’s Legal Transition Team previously worked with ICTPA and 
CRC on modernising sector policy and enhancing effectiveness of regulatory implementation.   

As with most modern, transition and developing economies significant investment in infrastructure 
is required to meet the strong demand for fixed and mobile broadband services, particularly with 
developing 4G/LTE technology. While the government policy framework holds good promise, the 
challenge is with formalising that policy into regulatory actions and carrying through with practical 
implementation based on proven best practice and positive international experience, focussing on 
normally expected competitive safeguards like number portability and cost-based interconnection 
and infrastructure access charges.

Chart 8 – Comparison of the legal framework for telecommunications in Mongolia with international practice

Key: Extremities of the chart = International best practice
Note: The diagram shows the quality of the legal framework as benchmarked against international standards 
(European Union). The extremity of each axis represents an ideal score of 100 per cent, that is, full compliance with 
international standards. The fuller the “web”, the closer the overall telecommunications legal framework of the country 
approximates these standards.

Source: EBRD 2012 Electronic Communications Comparative Assessment.
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Chart 9 – Comparison of the overall legal/regulatory risk for telecommunications in Mongolia with international practice

Key: Extremities of the chart = International best practice
Note: The diagram shows the quality of the legal framework as benchmarked against international standards 
(European Union). The extremity of each axis represents an ideal score of 100 per cent, that is, full compliance with 
international standards. The fuller the “web”, the closer the overall telecommunications legal framework of the country 
approximates these standards.

Source: EBRD 2012 Electronic Communications Comparative Assessment.




