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Most transition countries have committed to increasing their use of renewable 
energy sources and energy efficiency measures in order to meet growing 
energy demand, address energy security concerns and preserve the global 
environment. However, experience has shown that sustainable energy 
development requires a well-designed system of consistent and stimulating 
policies, a predictable legal regime and enhanced regulatory capacity. In 
order to promote the development of renewable energy and energy efficiency, 
this edition of Law in transition identifies various policy designs and support 
scheme mechanisms designed to help governments identify the most 
appropriate policy incentives for the sector. Highlighting a number of case 
studies, the journal offers an insight into the renewable energy markets 
in some of the EBRD’s countries of operations (including Estonia, Poland 
and Turkey) and an overview of essential energy efficiency measures and 
instruments in various industries. In the wake of growing energy security and 
global climate concerns, this issue aims to provide a discussion platform for 
experts, policy-makers, investors, consumers and other parties interested in 
sustainable energy development. 
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Foreword
The protection of the environment, ensuring 
broad and secure access to energy resources, 
and the depletion of the earth’s natural 
resources are all growing global challenges. 
There is increasing recognition that the 
mainstreaming of renewable energy and the 
pursuit of energy efficiency offer sound and 
sustainable ways to tackle such problems. At 
a time when governments are seeking ways of 
reducing their dependence on fossil fuels and 
cutting their carbon emissions in the midst of 
growing energy needs, coherent, consistent and 
concerted policy action is needed to foster and 
sustain the development of renewable energy 
and energy efficiency measures for industry 
and for households. 

For its part, the EBRD has always been 
committed to promoting sustainable energy and 
protecting the environment. While working at 
the Bank,  I was involved in a number of projects 
and initiatives focused on enhancing energy 
efficiency measures and developing renewable 
energy. The Bank provides substantial 
investment in sustainable energy projects, 
making it one of the most active investors in 
the sector in its region, central and eastern 
Europe and central Asia. In accordance with 
its mandate, the EBRD also seeks to have a 
catalytic effect by leveraging Bank investments 
to encourage other investors to invest alongside. 
Such investors will be ready to invest more as 
the legal and regulatory environment becomes 
more sound, transparent and predictable. In 
addition, to support reforms where needed, the 
EBRD offers expert knowledge and experience 
in technical cooperation programmes. Among 
other objectives, these programmes are aimed 
at striking the right balance between the 
development of renewable energy, the promotion 
of energy efficiency and maintaining affordable 
tariffs for all consumers. 

The autumn 2011 edition of Law in transition 
examines different ways to promote renewable 
energy and energy efficiency policies in 

the EBRD’s countries of operations. These 
approaches vary with countries’ geopolitical, 
economic, social and regulatory environments 
even though the main characteristics for 
promoting renewable energy, for example grid 
access and appropriate tariffs, are similar. The 
journal looks at various countries grouped 
together on the basis of the proximity of their 
regulatory frameworks to European Union (EU) 
policy and legislation and to good examples in 
international energy practices. In this respect, 
most of the newer EU Member States have 
embraced policies and regulations promoting 
various support schemes for renewable energy 
and energy efficiency improvements. In the 
region of the Energy Community – which is 
comprised of south-east countries brought 
together under the Treaty establishing the 
Energy Community – this progress is moderate 
but steady, while beyond these two regions, 
the policy and regulatory development is, in 
general, inchoate and often inconsistent. A price 
for carbon is a key element in a sound policy 
framework – this is an essential ingredient 
in a well-functioning market economy where 
users of a good or service pay the real cost of its 
production and use.

This journal also provides an insight into various 
policy, regulatory, institutional and financing 
approaches for building or enhancing energy 
efficiency governance; together with an overview 
of the legal and financing mechanisms the EBRD 
is assembling in its countries of operations to 
enable effective energy efficiency improvements 
in buildings. It is hoped that this first issue of 
Law in transition to be focused on sustainable 
energy will contribute to a better understanding 
of the role of the Bank in promoting renewable 
energy and energy efficient measures in various 
industries.

Renewable energy and energy efficiency have 
moved high up the political agenda not only 
for the EU Member States but also for the rest 
of the EBRD’s countries of operations. In the 
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coming years this will include the countries of 
the southern and eastern Mediterranean where 
these issues are central and offer great potential. 
I trust that these developments, together with 
the increased role of the Bank as an investor 
in sustainable energy projects and provider of 
policy and technical assistance, will harness the 
potential of improvements in renewable energy 

resources and energy efficiency and accelerate 
progress for all countries. In this the EBRD is 
not only pursuing its mandate on fostering the 
transition to a market economy and protecting 
the environment, it is also setting a fine example 
to governments, international institutions and 
the private sector. 
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1. Renewable energy means 
energy generated from renewable 
energy sources such as wind, solar, 
geothermal, hydrothermal and 
ocean energy, hydropower and 
bioenergy.

Sustainable energy 
development in the EBRD’s 
countries of operations

Sustainable energy
Sustainable energy is the provision of energy 
generated from clean sources and clean 
technologies. Sustainable energy also alludes 
to a wise and responsible usage of energy, thus 
it applies to the entire process from energy 
generation to consumption by the end-user 
(industry, individual customers). The two sides 
of sustainable energy are renewable energy and 
energy efficiency as their viable development 
contributes to improving energy security, 
reducing dependence on fossil fuels and 
mitigating climate change effects caused by 
greenhouse gas emissions. Some of the EBRD’s 
countries of operations have pursued the 
development of the two resources on separate 
tracks, rather than promoting the undoubted 
synergies between the two. While the essence 
of energy efficiency is to ‘extract’ more energy 
from the same energy sources by more 
efficient usage, renewable energy is important 
for adding or substituting energy supply from 
cleaner sources. While energy efficiency 
measures are directed towards saving energy 
consumption in order to make cuts in the use 
of fossil fuels, promotion of renewables aims 
at decreasing carbon emissions by finding 
new, indigenous, sustainable ways to produce 

energy. With the constant increase of energy 
demand, governments which are not committed 
to introducing policies supporting appropriate 
investment and consumption incentives for 
both sectors may face serious challenges 
to cut down carbon emissions, diversify 
existing energy resources and improve their 
energy security.

Renewable energy and energy efficiency 
measures deserve targeted attention by 
policy-makers not only because they promote 
sustainable approaches to energy development 
but also because they are characterised on a 
geopolitical level by the need for environmental 
and supply security, and on an operational 
and regulatory level, by the need for special 
characteristics such as grid access and cost 
efficiency. So, for example, the importance 
of energy efficiency and renewable energy 
has resulted in the development of specific 
targets regionally in the European Union (EU), 
as well as in individual countries, along with 
changes in the governing legal frameworks and 
guiding principles to remove barriers to energy 
efficiency and renewable energy use. 

Renewable energy1 remains more costly 
than traditional energy. Hence, initial support 
mechanisms are viewed as spurring technology 

Paul Moffatt, Senior Counsel, EBRD and 
Vesselina Haralampieva, Senior Associate, EBRD

Amid growing energy security and climate change concerns, this article 
looks at international commitments that each of the EBRD’s countries of 
operations has undertaken and the policy measures the governments have 
implemented to stimulate the development of renewable energy and energy 
efficiency. This article provides an overview of these countries’ legal and 
regulatory frameworks and assesses the need for the introduction of regulatory 
improvements in various countries in order to attract investment and stimulate 
sustainable energy development. 
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development and counter-balancing the big up-
front costs that often come with new renewable 
energy initiatives. As research advances and 
usage of technologies for renewable energy 
increases, production costs decrease, as do the 
support mechanisms necessary for the relevant 
type of renewable energy. Moreover, if costs 
related to greenhouse gas emissions were 
internalised, energy produced from renewable 
energy sources may be more competitive than 
it currently is. The European Union, for example, 
has taken some steps towards internalising 
environmental externalities of fossil energy, via 
carbon taxes, excise duties or the introduction 
of the EU Emissions Trading Scheme (EU ETS), 
which effectively introduces a price for carbon. 
Currently a number of countries according 
to their commitments under the UN Climate 
Convention’s Kyoto Protocol have developed 
programmes to cap greenhouse gases, and 
the markets have responded with trading 
and prices for offsetting emissions. In view 
of concerns about global warming and rising 
energy prices, it is important for international 
organisations and national governments to 
assess the true cost of energy supply by taking 
account of the implications for the environment 
and society of the use of various energy 
sources. 

Most of the EBRD’s countries of operations 
have undertaken various policy and regulatory 
measures to level the playing field between 
renewable energy and conventional energy 
sources. Such measures include support 
schemes (such as feed-in tariffs, premiums, 
quotas and green certificates), purchase 
obligations, priority grid access and less 
cumbersome regulatory requirements for 
the construction and operation of renewable 
energy power plant. Feed-in systems are 
characterised by a specific price, often set for 
a limited period (between 10 and 20 years) 
to be paid by electricity companies (usually 
distribution companies) to producers of 
renewable energy. They can be a fixed price (a 
feed-in tariff) or a bonus paid in addition to the 
electricity market price received by renewable 
energy producers (a premium).2 Essential for 
effective feed-in systems are their long-term 
stability, appropriate tariff levels, predictability 
and transparency. The support schemes usually 
include a purchase obligation of the electricity 

distributor or the grid to buy renewable energy.

Quota support schemes are based on a legal 
obligation for a minimum share of renewable 
energy to be met by a particular party in the 
electricity market (for example, producer, 
distributor or consumer). Quota systems are 
usually implemented together with tradeable 

“green” certificates, which are issued by the 
regulator to producers of renewable energy 
for their output of renewable energy. In this 
way, parties required to comply with the 
renewable energy quotas have to purchase 
green certificates at lowest cost, giving rise to a 
secondary market. By selling green certificates 
renewable energy producers can obtain 
additional income to the electricity sales in the 
market. Some markets have also introduced 
fiscal incentives for producers and end-users 
for choosing renewable energy sources. 
The regulation of the terms under which 
the renewable energy generation plant is 
connected to the grid is also an essential 
consideration for investors in calculating their 
return on investment. 

In fact, renewable energy sources are 
dependent on the geographical and 
environmental endowments of each country 
as well as its government’s objectives for 
the sector development and international 
commitments. Therefore, governments need 
to identify the best type of support scheme or 
a combination of measures for each particular 
energy source.

As the EBRD region is one of the most energy-
intensive in the world, energy efficiency is 
perhaps the most significant option to reduce 
the countries’ dependence on energy imports. 
A country’s energy intensity is measured by the 
quantity of energy needed for the production of 
a unit of economic activity or output and some 
transition countries use much more energy 
to achieve the same economic output. The 
development of adequate policies promoting 
energy efficiency in various sectors together 
with direct financial incentives will help the 
countries to maintain energy services (that is, 
heating, lighting, cooling) at affordable levels 
and decrease their greenhouse gas emissions. 
Such policies need to set standards, introduce 
a cost reflective tariff structure, align adequate 
incentives and monitor performance. In order 

2. In many advanced markets 
feed-in systems are technologically 
specific and depend on a series of 
factors, such as location and size 
of the plant. Usually feed-in tariffs 
are “degressing”, meaning that 
the amount of support decreases 
over time as the cost of technology 
decreases.
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to change the behaviour of businesses and 
households, the regulator must introduce a set 
of measures, which would allow investors to 
make a competitive return on their investments 
in energy efficiency. Overall, taking into account 
the economic benefits from decreasing energy 
intensity, energy efficiency must be considered 
as an essential energy resource.

The EBRD’s role in promoting and 
developing sustainable energy in the 
EBRD’s countries of operations
Considering the importance of renewable 
energy and energy efficiency for the emerging 
economies of central and eastern Europe 
and the former Soviet Union and Mongolia, 
the EBRD launched the Sustainable Energy 
Initiative in 2006,3 focused on enhancing 
energy efficiency in the industrial, power and 
municipal infrastructure sectors, developing 
renewable energy, and supporting the 
development of the carbon credit market in 
those countries. In 2008 the EBRD adopted its 
latest Environmental and Social Policy, which 
articulates EBRD policies on sustainability, 
emphasising that the EBRD’s mandate to 
foster transition to market-based economies 
and promote private entrepreneurship is 
inextricably linked to its commitment to 
sustainable development.4

The EBRD’s sustainability programmes and 
initiatives are consistent with those of other 
international financial institutions (IFIs).5 
All IFIs  have underlined the importance of 
overcoming barriers to sustainable energy 
development such as inadequate policy and 
insufficient regulatory measures. In accordance 
with its mandate, the EBRD has developed 
a portfolio of technical cooperation projects 
aimed at supporting governments in upgrading 
their legal and regulatory frameworks to 
accommodate a more favourable environment 
for investors. These initiatives share some 
common principles:

 � the need for adequate legal frameworks 
in order to enable independent power 
producers to sell into common power grids 

 � the importance of non-discriminatory pricing 
rules that avoid penalising smaller and/or 
intermittent renewable energy

 � the significance of introducing cost-reflective 
pricing and performance-based regulation 
(where quality of service is rewarded)

 � the significance of introducing streamlined 
licensing and/or permitting rules to avoid 
unnecessary cost or delay, and to reassess 
zoning restrictions that may place undue 
bureaucratic requirements on potential 
investors; similarly, interconnection 
requirements should be assessed and 
streamlined where possible to facilitate 
entry to the market by small entrants with 
limited resources

 � the importance of taking substantial 
proactive policy and regulatory actions for 
the promotion of energy efficiency in all 
sectors of the economy, in particular in the 
appliances, building and transport sectors. 

An example of an EBRD technical cooperation 
project is the upgrade of the renewable 
energy legal framework of Western Balkans 
countries, including evaluating various feed-in 
tariff models and assessing their affordability. 
Further serving its sustainable energy platform, 
the EBRD has also analysed best practices 
in energy efficiency governance, working with 
governments on introducing energy efficiency 
agencies and better sector accountability 
(Nigel Jollands and Fani Kallianou’s article in 
this journal provides a synopsis of an extensive 
report on energy efficiency governance, which 
the EBRD undertook in cooperation with the 
International Energy Agency). 

As another aspect of its technical cooperation 
programme in energy efficiency, the EBRD 
advises governments on improving their 
regulatory framework to facilitate energy 
performance contracting, that is establishing a 
favourable environment for private companies 
to carry out energy efficiency improvement of 
(public) buildings at their own cost and risk, 
recovering their spending from future energy 
savings of the buildings (Peter Hobson’s 
article in this journal provides a detailed 
analysis of the EBRD’s programmes on energy 
performance contracting). 

In most of the EBRD’s countries of operations, 
the building sector is one of the largest energy 
end-users. In addition, the housing stock in 

3.. Go to: www.ebrd.com/pages/
sector/energyefficiency/sei.shtml

4. Go to: www.ebrd.com/pages/
research/publications/policies/
environmental.shtml

5. Go to: http://siteresources.
worldbank.org/EXTENERGY2/
Resources/toolkit_book_final.
pdf?resourceurlname= toolkit_
book_final.pdf. See the World 
Bank, RE Toolkit: A Resource for 
Renewable Energy Development 
(2008) at www.worldbank.org. The 
Toolkit reviews the status and cost 
of renewables and looks at the 
differences in types of renewable 
energy and incentives, together with 
other issues.
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a number of countries is falling into disrepair 
creating unacceptable living conditions and 
public health and safety hazards. Addressing 
these concerns, the EBRD has implemented a 
series of technical cooperation projects aimed 
at improving residential energy efficiency 
levels, such as the “Facilitating Energy 
Efficiency Financing in Moldova” Programme. 
As the name of Programme suggests the 
objective is to enhance energy efficiency of 
buildings, promote sector investments in 
Moldova through legal reform and investment 
mechanisms and develop the market for 
high efficiency equipment. The EBRD’s Legal 
Transition and Energy Efficiency and Climate 
Change Teams6 are providing assistance 
to the Moldovan government in (a) drafting 
primary and secondary legislation on the 
energy performance of buildings (based on 
the EU legislation on energy efficiency in 
buildings7 and international standards and 
best practices), (b) amending the housing 
codes to facilitate energy efficiency financing 
of residential buildings and (c) raising 
awareness of the participants in the building 
sector, including homeowners. Following 
the implementation of the legal reform 
projects, the EBRD will unfold the Residential 
Energy Efficiency Financing Facility aimed at 
stimulating energy efficiency refurbishments 
in the residential sector. (The EBRD has 
undertaken similar activities in the Kyrgyz 
Republic.)

The EBRD Legal Transition Team (LTT) under the 
auspices of the Legal Transition Programme 
(“LTP”)8 has expanded its activities to include 
a new focus in 2009 on the policy, legal, 
regulatory and institutional environment of 
the energy sector, with a particular emphasis 
on renewable energy and energy efficiency. 
Guided by the principles elucidated above, 
and international best practices, LTT provides 
assistance to governments in upgrading their 
legal and regulatory  regime and conducting 
capacity-building programmes. The Energy 
Sector Assessment 2010, which analyses 
the countries’ energy legislative frameworks 
against international best practices, is an 
effort in this direction too.

EBRD Energy Sector 
Assessment 2010
In 2010 the EBRD published its first 
assessment of the energy sector in its 
countries of operations (the “Assessment”).9 
As its main focus, the Assessment10 analysed 
the development of the countries’ electricity 
and gas sectors, offering an evaluation of the 
regulatory frameworks against international 
best practices.11 In addition, the Assessment 
looked at the policy and legal measures 
each country has undertaken to promote the 
development of renewable energy and energy 
efficiency to determine if there were sufficient 
regulatory guarantees for investors seeking to 
invest in sustainable energy. 

The two main objectives of the Assessment 
were to help measure and highlight legal and 
regulatory risk, thereby encouraging further 
reform and liberalisation in the energy sector. 
Taking into account the increasing level of 
concern internationally regarding energy 
security and the impact of climate change, 
it is clear that a study of the electricity and 
gas sectors cannot be considered complete 
without an assessment of whether the existing 
policy and regulatory frameworks in the 
EBRD’s countries of operations sufficiently 
promote energy efficiency and renewable 
energy. In addition, the inter-reliance between 
conventional and renewable energy sources 
(in terms of development of infrastructure, 
feed-in tariffs, quotas and priority grid access), 
necessitates a more holistic discussion, 
taking into account a given country’s natural 
characteristics in identifying its optimum 
economy energy mix. 

Consistent with the Assessment’s approach, 
this article considers how renewable energy 
incentives are incorporated into the individual 
policy and regulatory frameworks of the 
EBRD’s countries of operations and how 
energy efficiency policy and measures are 
integrated into the industrial and household 
sectors’ operation. 

Assessment’s country groupings 
The Assessment reveals that the EBRD’s 
countries of operations that are EU Member 

6. The authors would like to 
express their special thanks to 
their colleagues from the EBRD 
Energy Efficiency and Climate 
Change Team, in particular Mr 
Aleksandar Hadzhiivanov for his 
thoughtful insights and successful 
cooperation. 

7. Directive 2002/91 of the 
European Parliament and of the 
Council of 16 December 2002 on 
the energy performance of buildings 
and its amendments repealed by 
its recast Directive 2010/31 of 
the European Parliament and of 
the Council of 17 May 2010 on the 
energy performance of buildings 
and its amendments. 

8. LTP is the EBRD’s initiative to 
contribute to the improvement 
of the investment climate in the 
Bank’s countries of operations by 
helping create an investor-friendly, 
transparent and predictable legal 
environment. LTP activities focus 
on the development of legal rules 
and the establishment of the legal 
institutions and culture on which a 
vibrant market-oriented economy 
depends.

9. The complete Assessment is 
available on the EBRD web site at 
www.ebrd.com/pages/sector/legal/
powerenergy/assessment.shtml 

10. The assessment was 
conducted through questionnaires 
and responses, together with 
supplementary research and 
analysis. Three questionnaires 
were developed, one each for: 
(i) electricity; (ii) gas; and (iii) 
sustainable energy related to 
national policies and measures 
for promoting renewable energy 
sources and energy efficiency. 
Because the Assessment 
focuses on energy regulation, the 
questionnaires were sent as a first 
step to the regulators only (or the 
key Ministry in charge of energy, 
where no energy regulator exists). 
In a good number of countries, 
the regulatory authorities handle 
electricity and gas matters, but do 
not have specific authority over 
incentives related to renewable 
energy sources or energy efficiency; 
in many of these jurisdictions, at 
the request of the regulator, the 
environmental questionnaire 
was then sent to the designated 
governmental institution. The 
Assessment Team also relied on 
public documents, source material 
and local expertise, including laws, 
regulations, policy statements and 
energy strategies, to cross-check 
and supplement, as necessary, 
required data.

11. For a complete list of the 
participant countries in the EBRD’s 
2010 Assessment, go to: www.
ebrd.com/pages/sector/legal/
powerenergy/assessment.shtml. 
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States have already embraced international 
best practices and the principles embodied 
in the EU legislation and are steadily 
implementing various support schemes 
for renewable energy and energy efficiency 
improvements. In the region of the Energy 
Community – the area bordering the European 
Union to the south east which has been 
brought together under the Treaty establishing 
the Energy Community – such progress has 
been slow but steady, and governments have 
demonstrated their commitment to sustainable 
energy and have received significant external 
technical support in developing their markets. 
Beyond these two regions, the policy and 
regulatory development is patchy, hesitant and 
inconsistent: as a general rule, there are fewer 
incentives for investors in renewable energy 
and energy efficiency and indeed, the overall 
economic and political structures vary greatly 
from state to state.

In this context, the legal frameworks for 
sustainable energy in a number of the 
EBRD’s countries of operations are not yet 
sufficiently advanced to support standardised 
benchmarks or their supporting indicators. 
Nonetheless, the Assessment evaluates 
the policy directions and the regulatory 
frameworks in each of the EBRD’s countries of 
operations, their neighbourhood policies and 
international commitments. Based on the level 
of development of the policy and regulatory 
framework, the Assessment divides the 
countries in three groups:

 � Group A: These are EBRD’s countries of 
operations which are EU Member States. 
They are measured against each other 
because each is subject to corresponding 
legal commitments. The EU countries 
covered are only the newer members 
(2005 and 2007 entrants) which are 
EBRD’s countries of operations.12 These 
countries are held equally to a set of rules 

12. These are: Bulgaria; Estonia; 
Hungary; Latvia; Lithuania; Poland; 
Romania; Slovak Republic and 
Slovenia. The Czech Republic is 
provided for comparison purposes.

Map 1: 
The EBRD countries of operations as grouped in the Energy Assessment 2010
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Group A 

1 Bulgaria

2 Estonia 

3 Hungary

4 Latvia

5 Lithuania

6 Poland

7 Romania

8 Slovak Republic 

9 Slovenia 

Group B

10 Albania

11 Bosnia and Herzegovina

12 Croatia

13 Georgia

14 FYR Macedonia

15 Moldova

16 Montenegro

17 Serbia

18 Turkey

19 Ukraine 

Group C

20 Armenia

21 Azerbaijan

22 Belarus

23 Kazakhstan

24 Kyrgyz Republic 

25 Mongolia

26 Russia

27 Tajikistan

28 Turkmenistan 

29 Uzbekistan

This Map illustrates the three different country groups organised on the basis of countries’ international commitments (in particular with regard to their 
implementation of the European Union energy acquis) and the level of development of their policy and regulatory framework for renewable energy and 
energy efficiency.
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and guidelines for development of the 
electricity sector,13 renewable energy and 
energy efficiency.

 � Group B: The Energy Community Treaty (ECT 
or “the Treaty”) Contracting Parties,14 which 
includes all the south-eastern European 
countries, along with the observers to the 
ECT, which are Georgia and Turkey. These are 
in one grouping to reflect the common rules 
under which each is bound and the common 
objectives to which each has committed, 
under the ECT. 

 � Group C: This group includes Armenia, 
Azerbaijan, Belarus, Kazakhstan, the 
Kyrgyz Republic, Mongolia, Russia, Tajikistan, 
Turkmenistan and Uzbekistan. Many of 
these countries are Russian speaking and 
all, except Mongolia and Turkmenistan (the 
latter having the status of an unofficial 
associate member), are members of 
the Commonwealth of Independent 
States (CIS).

Regulatory development of renewable 
energy and energy efficiency 
in the EBRD region
The area of renewable energy and energy 
efficiency is characterised by a wide variety of 
authority and competencies among regulators. 
This situation is exacerbated by unclear division 
of responsibilities between energy regulators, 
policy-makers and governmental bodies 
charged with environmental and related issues. 
Responsibilities are typically diffused across 
ministries, system operators, market operators, 
regulatory and other agencies charged with 
specific environmental issues (and others). 
With respect to the energy regulators’ role, 
the Assessment reveals a worrying trend. In 
a majority of countries, the regulators appear 
to have only limited responsibilities in the 
renewable energy and energy efficiency sectors, 
and expressed limited knowledge about policy 
matters in these areas. Traditionally, regulators 
and their staff are likely to come from a 
background in and familiarity with technical, 
engineering issues associated with electricity 
and gas production and transmission, and 
not an environmental focus. At the same time, 

policy attention to renewable energy and energy 
efficiency issues has meant that ministries and 
other government arms often claim the issue 
within their jurisdiction. 

The same pattern displayed by the Assessment 
with respect to progress in the liberalisation 
of the electricity and gas sectors for the 
most part repeats itself in the renewable 
energy and energy efficiency arena: the 
EU countries, bound to an array of specific 
legislative obligations, can focus more on the 
implementation of region-wide initiatives and 
progress more rapidly. Energy Community 
countries, bound to fewer requirements are 
generally behind their EU neighbours but 
moving on a forward path. Lastly, the third 
group, Group C, are not subject to a unifying 
template and have further to go. 

Group A countries 

Group A countries, the EU Member States, must 
comply with a number of legal and institutional 
requirements in the areas of energy and 
sustainable energy. With the adoption of the 
enhanced set of energy directives set forth 
in the Third Energy Liberalisation Package,15 
these countries have a legal obligation to make 
reforms in the electricity sector, which would 
also provide more comfort for the producers of 
renewable energy. 

In addition, the European Commission has 
adopted legislative documents directed at the 
promotion of sustainable energy initiatives. 
The new Renewable Energy Sources Directive 
2009/28/EC, one of the main legislative 
instruments of the Commission for tackling 
climate change, sets ambitious targets for 
renewable energy development within the 
European Union. Importantly, it makes clear 
that the development of renewable energy 
sources is a core priority for the internal market 
in the European Union. With this in mind, the 
Renewable Energy Sources Directive creates 
various legal structures to encourage investment 
in renewable energy. For instance, while the 
existing EU energy acquis communautaire 
requires non-discriminatory access to the grid, 
and thus prohibits priority access or reservation 
of capacity, the Renewable Energy Sources 
Directive holds that renewable energy is an 

13. These include mandatory 
rules on: (a) market opening (full 
opening on gas and electricity; all 
customers can choose and switch 
their supplier); (b) unbundling (in 
particular, structural separation 
between transmission/distribution 
and production/supply activities); 
(c) access to the grid (regulated third 
party access, non-discriminatory 
and transparent rules, cost-
reflective tariffs); (d) a high standard 
for public service obligations and 
consumer protection; (e) stronger 
powers and independence of 
national energy regulators; and (f) 
articulated regulatory with respect 
to tariff methodology and fixing.

14. The Contracting Parties (that 
is, signatories) to the Energy 
Community Treaty as of August 
2011 are Albania, Bosnia and 
Herzegovina, Croatia, FYR 
Macedonia, Moldova, Montenegro, 
Serbia, Ukraine and UNMIK. UNMIK, 
which stands for The United Nations 
Interim Administration Mission in 
Kosovo, is a signatory to the Treaty 
establishing the Energy Community 
and as such the territory of Kosovo 
has undertaken to adhere to the 
Energy Community legal framework.

15. The Third Package is made up of 
two directives and three regulations: 
Directive 2009/72/EC of 13 July 
2009 concerning common rules 
for the internal market in electricity 
(repealing Directive 2003/54/EC), 
Directive2009/73/EC of 13 July 
2009 concerning common rules 
for the internal market in natural 
gas (repealing Directive 2003/55/
EC), Regulation (EC) No. 713/2009 
of 13 July 2009 establishing an 
Agency for the Cooperation of 
Energy Regulators, Regulation (EC) 
No. 714/2009 on conditions for 
access to the network for cross-
border exchanges in electricity 
(repealing Regulation (EC) No. 
1228/2003), Regulation (EC) No. 
715/2009 on conditions for access 
to the natural gas transmission 
networks (repealing Regulation (EC) 
No. 1775/2005).
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16. Source: Energy Regulatory 
Office Bulletin no. 1(75), 31 March 
2011.

17. Poland is committed to reducing 
by 6 per cent its greenhouse gases 
emissions, calculated at 1988 
figures, by 2012, while according 
to available data this emission is 
30 per cent below the admissible 
level (European Commission, DG 
TREN, 2009).

Case study: Poland
As an EU Member State Poland must comply with 
the EU renewable energy targets to generate 
15 per cent of energy from renewable sources by 
2020. Over the last years Poland has made 
impressive efforts to reform its energy policy 
framework. Accordingly, the installed capacity for 
renewable energy for 2010 reached 2,556,423 
MW (7.5 per cent of the final energy consumption), 
which is almost double the 2008 levels.16 At 
present the government is considering further 
changes to the regulatory regime by adopting a 
separate Renewable Energy Act. The expected 
legislation is expected to amend the existing 
regime for renewable energy.

The Polish energy policy framework and goals, 
including renewable energy and energy saving, are 
primarily laid down in two official documents: the 
“Guidelines for Poland’s Energy Policy till 2020”, 
endorsed by the Council of Ministers in 2000, and 
the “Development Strategy of Renewable Energy 
Sector” approved by the Polish Parliament in 2001. 
The principles and approaches envisaged in those 
documents have been mostly implemented 
through a series of amendments to the 
Energy Law.

In particular, as a result of the amendments of 
March 2005 and April 2007, the Energy Law 
stipulates the obligation for companies which sell 
electricity to end-users to purchase electricity 
produced from renewable sources. This obligation 
is complemented by a quota system combined with 
a ‘green’ certificate trading system. The energy 
suppliers must purchase and present for 
redemption to the energy regulator (ERO) a 
minimum share of certificates of origin of energy 
generated from renewable energy (that is, ‘green’ 
certificates) or pay a substitution charge. In 2011 
this share amounts to 10.4 per cent of the total 
energy sold by the energy trading companies to the 
final customers (and is bound to grow until 2020). 
The certificates can be traded either on a bilateral 
basis or on the Warsaw Commodity Exchange. 

 

Renewable energy enjoys priority in grid 
distribution and transport. It also benefits from an 
excise tax exemption, which was introduced in 
2002. The renewable energy must be purchased 
by the local supplier of last resort for the average 
market price (determined by ERO). The renewable 
energy sources balancing costs are covered by the 
transmission service operator (TSO) and finally 
paid by all market participants through the TSO 
tariff. Nonetheless, as in other transition countries, 
the Polish grid does not have the capacity to 
connect large wind farms in certain regions of the 
country, which has given rise to a number of 
connection disputes with wind energy producers. 

Until 2010 renewable energy generators benefited 
from a 50 per cent deduction of the fee for 
connecting to the grid. However since March 2010, 
a new grid connection system was introduced, 
which requires an advance payment (of Zl 30, 
around €7.50, for each kW of grid connection 
capacity) from the renewable energy producers 
applying for grid connection, in addition to 
presentation of zoning plans or location decisions. 

The predominance of coal in Poland’s energy 
production and consumption mix results in a great 
deal of carbon emissions and environmental 
pollution (coal accounts for 55 per cent of primary 
energy supply and over 90 per cent of electricity 
generation). Since 1989 the Polish government 
has restructured the coal industry in an effort to 
make it more efficient, applying improved pollution 
prevention policies and technologies (such as 
carbon capture and storage). Taxes are applied to 
emissions of CO2, SO2 and NOx.

Poland signed the Kyoto Protocol to the United 
Nations Framework Convention on Climate Change 
on 15 July 1998 and ratified it on 13 December 
2002, with a 6.2 per cent reduction commitment 
for 2012. The commitment has already been 
largely met,17 and will likely result in a large surplus 
of allowances that it could sell off to other 
countries. 
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exception to the standard rule. Article 16 of 
the Directive provides that Member States 
shall take steps to enhance their networks 
to accommodate the development of new 
renewable energy sources and ensure that when 
dispatching electricity-generating installations, 
transmission system operators give priority to 
generating installations using renewable energy 
sources as permitted by the secure operation 
of the national electricity system and based 
on transparent and non-discriminatory criteria. 
A similar effort underpins energy efficiency 
measures. At the end of 2006 the European 
Union pledged to cut its annual consumption 
of primary energy by 20 per cent by 2020. To 
achieve this goal, the European Commission 
has set minimum energy efficiency standards 
and rules on labelling and eco-design for 
products, services and infrastructure and has 
strengthened energy performance requirements 
for buildings.

The Group A countries, while having to comply 
with a variety of legal obligations, have 
found compliance with obligations such as 
emission reductions relatively easy, because 
the base year starting point by which they are 
measured is a time when they were much more 
industrially based. However, the calculation 
of the renewable energy target envisioned 
in the Directive, which takes into account 
countries’ 2005 GDP levels, has set a growing 
challenge to developed countries to meet 
reduction and efficiency goals over time as their 
economies grow. 

Countries like Poland with dependency on 
sources such as coal or peat will face the 
technical challenges of using these resources 
within the parameters allowed in terms 
of emissions, in a cost-efficient manner. 
Countries dependent on gas imports can see 
environmental concerns as a part of a larger 
security-of-supply issue, providing additional 
impetus for development of domestic renewable 
resources and increased energy efficiency. 

All of these issues will be played out in a legal 
environment of each country developing 
National Action Plans to meet the requirements 
of the European Union’s Climate Change 
Package, with its “20-20-20” goals (20 per cent 
reduction in greenhouse gas emissions, 20 per 

cent increase in energy efficiency and 20 per 
cent share of renewables), and complying with 
specific legislative directives and regulations 
regarding EU energy efficiency mandates. In 
order to meet the EU renewable energy target 
each Member State is given a national target 
to meet based on their existing renewable 
generation, their GDP and a flat-rate increase 
for all. The European Union seeks to lead on 
the issue of climate change, with even more 
ambitious targets likely.

Hence the countries in this Group A will focus 
on achieving their targets and requirements. 
Bulgaria, for example, has undertaken ambitious 
energy efficiency projects with EU financial 
assistance (like many of the newer EU Members, 
its energy intensity levels are high compared 
with the EU-15, creating ”low-hanging fruit” 
in the search for avenues for improvement). 
Sourcing 9.4 per cent of its energy from 
renewables in 2005, its EU target requires a 16 
per cent level by 2020. At the same time, the 
new Bulgarian Renewables Law (of April 2011) 
met some criticism from investors because it 
introduced competition for renewables to get 
connected to the grid; tight time limitations 
of the validity of the preliminary contract for 
connection to the grid; and a feed-in tariff for 
the life of the project, which is to be fixed at the 
time when the wind or solar energy facility is 
constructed and not when a preliminary contract 
is signed as envisioned before. These changes 
were largely due to the insufficient capacity of 
the ageing power grid to connect the growing 
number of wind and solar energy facilities and 
the rising electricity prices. The new law, however, 
established better incentives for energy from 
biomass and waste disposal, which are still 
underdeveloped in the country. 

Group B countries 

Energy Community Contracting Parties and 
observers are also part of an international 
meeting forum, the Athens Electricity Forum 
and the Gas Forum, which bring together 
international financial institutions (IFIs), aid 
organisations and donor perspectives on 
regulatory, policy and market best practices 
in the energy sector and advise the Energy 
Community on steps to be taken to bring about 
greater reform.
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The Contracting Parties have committed 
to adjust their laws to accommodate key 
provisions of the EU framework on energy, 
consistent with the timeframe set forth in the 
Treaty establishing the Energy Community. 
Observers to the Energy Community, in contrast, 
have not made this commitment formally, 
although they have indicated a willingness 
to move in this direction in the future; for 
most, at a slower pace that recognises 
some of the additional limitations these 
countries face, such as for instance, limited 
infrastructure development, non-synchronous 
zones, and differences in the stages of 
market development.

The Energy Community countries confront 
similar conditions and considerations, with 
generally (although not uniformly) less-
developed economies than their western 
neighbours. The availability of resources and 
potential resources varies, from Albania’s 
existing high percentage share (28.6 per cent 
in 2005, given its reliance on large hydro) to 
minimal existing renewable reliance in countries 
such as Moldova and Ukraine (3.2 per cent 
and 1.5 per cent, respectively). Countries with 
high renewable potential, for example, Georgia, 
in respect of its hydropower resources, will 
be looking to exploit these resources both 
domestically and for export. Turkey has pledged 
to take advantage of its renewable energy 
potential and recently introduced changes to 
its renewable energy regulation, in particular 
an increase of the feed-in tariffs for electricity 
produced from renewable energy sources.

The integration of EU and Energy Community 
regulatory goals and methodologies is reflected 
in the European Union’s 2009 Renewable 
Energy Sources Directive, which for the first 
time envisages application of this Directive 
to the Energy Community signatories if the 
Community so decides. For example, Article 
9(8) expressly provides: “Member States and 
the Community shall encourage the relevant 
bodies of the Energy Community Treaty to 
take, in conformity with the Energy Community 
Treaty, the measures which are necessary 
so that the Contracting Parties to that Treaty 
can apply the provisions on cooperation 
laid down in this Directive between Member 

States.” This cooperation provisions allow 
EU Member states with low or expensive 
renewable energy potential to partially fulfil 
their renewable energy targets on the territory 
of other countries with lower production costs. 
(Harry Boyd-Carpenter and Ian Brown’s article 
in this journal provides a detailed overview of 
the cooperation mechanisms envisioned in the 
Renewable Energy Sources Directive 2009/28/
EC.) 

The Energy Community has commenced a study 
on the current state of renewable energy in the 
Energy Community countries, the impact of 
the 2009 Renewable Energy Sources Directive 
on Energy Community countries, achievable 
targets for 2020, and the costs of meeting 
those targets. A task force is investigating 
and will propose the conditions for possible 
adoption of the Directive within the ECT.18 
The Energy Community countries submit 
implementation plans explaining how they will 
meet their Treaty obligations, and the Energy 
Community Secretariat reviews implementation 
of Treaty obligations by the Contracting Parties. 
(Gabriela Cretu and Karolina Cegir’s article 
in this issue offers an analysis of the Energy 
Community’s study and procedures and the 
implementation of selected provisions of the 
Renewable Energy Sources Directive in the 
Community.)

With regard to energy efficiency, the Energy 
Community through the Task Force on Energy 
Efficiency has undertaken similar efforts 
directed at encouraging the parties to adopt 
the EU sector acquis. The main obstacles to 
improving energy efficiency are lack of reliable 
energy consumption data, an inadequate 
regulatory framework, low and highly subsidised 
energy prices, high commercial losses, 
insufficient regulatory capacity and lack of 
devoted energy efficiency agencies. 

In summary, for the Energy Community 
countries, a path exists for the development of 
regulatory continuity with greater challenges, 
such as the lack of easily accessible, accurate 
and consistent data on which to measure 
progress, as well as greater avenues for quick 
results, such as a reduction in high energy 
intensity rates. Efforts will be needed to 
correct subsidies hindering the development 

18. http://www.energy-community.
org/portal/page/portal/
ENC_HOME/AREAS_OF_WORK/
RENEWABLES/Acquis. 
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Case study: Moldova
The August 2007 Energy Strategy of Moldova includes an 
Indicative Action Plan that addresses environmental policy to be 
implemented by the Ministry of Industry and Infrastructure. The 
Energy Strategy sets forth the country’s renewable targets of 6 per 
cent by 2010 and 20 per cent by 2020.

In late 2007, Moldova adopted a Renewable Energy Law, which 
creates a framework for the promotion of renewable electricity, 
biofuel and energy efficiency. It offers various support 
mechanisms for renewable energy, including a preferential tariff 
methodology and mandatory purchase obligations (the Law 
adopts the renewable energy targets as set out in the Strategy). 
It also provides for financial incentives, such as favourable taxing 
regimes. Furthermore, the Renewable Energy Law sets forth a 
feed-in tariff scheme for electricity generated from renewable 
energy (approved by the regulator for a term of 15 years), 
mandatory purchase of renewable energy by suppliers, proof of 
renewable energy generated electricity status via guarantee of 
origin certificates issued by the transmission system operator 
(TSO), and non-discriminatory access to the transmission and 
distribution network. As envisioned in the Law, an Energy 
Efficiency Fund has been established to promote and support 
energy efficiency and renewable energy projects.

Neither the legal nor the policy framework gives concrete 
indication of priority types of renewable energy and fuel, although 
the Strategy and the draft National Programme for Developing 
Renewable Energy Sources appear to place a general priority on 
the development of biomass energy. Local sources estimate the 
country’s renewable energy potential at around 2.7 Mtoe. 

At present, no tendering mechanisms have been developed for 
renewable energy and no specific incentive programmes are in 
place from the Moldovan government (apart from the ones 
mentioned above), although the regulator has proceeded to fulfil its 
duties by adopting a methodology on renewable energy and biofuel 
(not separated by type) and draft supply contracts for renewable 
energy and biofuel. The law requires the Agency of Natural 
Resources and Energy (ANRE) to adopt a tariff-setting structure, 
parallel to that used for conventional energy, with the possibility of 
setting a higher rate of return to attract investors. It is therefore a 
preferential base for the tariff, but not strictly a feed-in tariff. 

The Moldovan government has placed energy efficiency high on 
the national agenda and is decisively moving towards meeting 
the EU standards for introducing energy efficiency policies in 
various sectors, namely labelling and energy performance of 
buildings. The new draft legislation, developed with EBRD’s 
technical assistance, would introduce effective instruments to 
increasing energy efficiency in buildings, such as performance-
based minimum energy efficiency requirements, energy 
certification, regular inspections of building heating and air-
conditioning installations, and methodology for energy 

performance assessments, once it enters into force. 

Moldova ratified the Kyoto Protocol to the United Nations 
Framework Convention on Climate Change 2003. 

ELB
Building: Example building No of parcel: 1111/22
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Chart 1: 
Building energy certificate

This graph provides an example of energy certificates certifying the level of energy performance 
of residential buildings, which would be introduced in Moldova following the implementation of 
the policy and legal reform carried out with the EBRD’s technical assistance.
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19. In addition, under the National Indicative Programme (2011-14) for bilateral assistance to 
Ukraine under the European Neighbourhood and Partnership Initiative, the country has committed 
to strengthen the legal and regulatory framework for the energy efficiency and renewable energy 
sector and harmonise it with the EU practice and acquis. 

Case study: Ukraine
One of the priority tasks for Ukraine, as the most recent signatory 
to the Energy Community Treaty (since February 2011), is to bring 
its legal system into compliance with the EU energy acquis, 
including renewable energy and energy efficiency.19 The current 
Ukrainian renewable energy and energy efficiency legislation is 
still far from being compatible with the Energy Community legal 
standards and national targets for production of energy from 
renewable energy sources are still quite low. 

The Ukrainian legislative framework on renewable energy and 
energy efficiency comprises a number of legislative acts, the 
basic sector laws being: “On Renewable Energy Sources” of 
February 2003, “On Combined Generation of Heat and Electric 
Power and Use of Waste Energy Potential” of April 2005 and “On 
Energy Saving” adopted in July 1994 with amendments. In 2009 
the Law “On Electricity Sector” was also amended to introduce 
measures to promote the use of renewable energy.

These laws are complemented by a variety of policy documents 
(strategies and programmes) approved in recent years, such as 
the “Energy Strategy of Ukraine for the period till 2030” issued by 
the Cabinet of Ministers of Ukraine on March 2006; and the 
“Memorandum of Understanding on Co-operation in the Energy 
Sector” between the European Union and Ukraine, signed in 
December 2005. The fuel diversification prospects for Ukraine 
are set out in the Energy Strategy, which aims to promote a 
five-time increase of the energy output from nuclear and 
renewables by 2030 (the highest growth for wind, small hydro 
and bioenergy).

The “National Agency for Effective Use of Energy Sources” 
(NAER), established in 2005 to replace the State Committee on 
Energy Saving, is the main policy body responsible for energy 
efficiency and energy saving policy and renewable 
energy promotion. 

The share of renewable energy in national energy production is still 
negligible (around 3 per cent in primary energy consumption). The 
introduction of a “green” tariff in 2009 for electricity generation 
from renewable energy and combined heat and power production, 
has provided an impulse for the development of renewable energy 
and has improved conditions for investment. (The Ukrainian 
support scheme does not contemplate feed-in tariffs.)

The National Electricity Regulator Commission (NERC) is 
responsible for regulation of renewable energy, including licence 
issuing. In particular, NERC sets the aforementioned “green” 
tariff, which is equivalent to the general retail electricity tariff 
multiplied by a “green coefficient” defined for each type of 
renewable energy (that is, the “green” tariff is technology-
specific). The “green” tariff is in effect until 1 January 2030. 

Mandatory purchase of renewable electricity by the wholesale 
electricity market operator is guaranteed (except for electricity 
generated by small hydro power plants of up to 10 MW).

In 2009 the Ukrainian government issued a Resolution aimed at 
drastically simplifying the procedures for building and operating 
renewable energy power plants, effectively abolishing the 
licensing requirement for such facilities. However, for the 
Resolution’s provisions to be fully implemented and take effect, 
NERC have still to introduce relevant amendments to the 
regulatory framework. In an attempt to promote the local 
industries, the Ukrainian Parliament passed a Law in 2011, 
which conditions the receipt of the “green” tariff by producers of 
energy from renewable energy sources on the usage of raw 
materials, fixed assets, works and services of Ukrainian origin. 
This local content requirement has been lowered to 15 per cent 
(from 30 per cent) starting from 1 January 2012 and back to 30 
per cent starting from 1 January 2013. The solar energy modules 
must be made from 30 per cent Ukrainian raw materials and 
supplies as of 1 January 2013, to be increased to 50 per cent 
from 1 January 2014. This local content requirement is likely to 
raise concerns among investors. A few of the hurdles to the 
development of renewable energy projects in Ukraine are the 
long approval process for installation and/or construction of 
renewable energy facility involving numerous local councils and 
state bodies, delays in obtaining land title registration, deficient 
tender rules for receiving the right to exploit natural resources 
and lack of experience and limited resources of local 
project developers. 

Ukraine is one of the highest energy-intensive countries in the 
EBRD’s countries of operations. Although implementing energy 
efficient measures is essential for reducing its over-dependence 
on imported Russian and Central Asian gas, the government is 
taking the introduction of energy efficient measures across the 
sectors at a slow pace. The Law No. 1264-XII “On Environmental 
Protection” dated 25 June 1991, the Law “On Ecological 
Expertise” and the Law No. 1560-XII “On Investment” dated 18 
September 1991, sets out the primary legislative framework for 
environment protection, including environmental impact 
assessment, for the industry, energy and building sectors. 
Emissions of dust, SO2, NO2 are subject to taxes established by 
the government.

Ukraine became a Party to the United Nations Framework 
Convention on Climate Change in 1997 and ratified the Kyoto 
Protocol in April 2004, having signed it in 1999. After the 
ratification, a special interdepartmental commission was created 
to coordinate the efforts of the state authorities. In August 2005 
the government approved the National Action Plan for the 
implementation of the Kyoto Protocol and relevant changes were 
introduced in March 2009.  
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of renewable energy, to assure adequate 
support schemes, such as feed-in tariffs, 
mandatory take-off requirements and grid 
connection preferences and certificate of origin 
mechanisms; and to streamline regulatory 
frameworks, through, for example, development 
of licensing, concession and permitting 
procedures focused on renewable energy 
promotion and identification of appropriate 
environmental impact assessment approaches. 
Strategically close to their EU neighbours, these 
countries have taken a commitment to align their 
energy legal frameworks to the EU standards in 
order to increase their competitiveness, improve 
their energy mix and attract investment. Most 
governments in the region have undertaken 
renewable energy regulatory reforms by 
introducing support schemes (mainly based on 
feed-in tariffs), setting up independent regulator 
and adopting renewable targets. A clear and 
predictable legal framework for energy efficiency 
and better implementation is required in almost 
all countries, as well as the introduction of 
demand-side and supply-side incentives. 

Group C countries

The third group generally presents a different 
picture – less advanced economies, in a 
number of respects, with no binding regional 
impetus for renewable energy and energy 
efficiency, and, further divided, within this group, 
between resource-rich and importing countries. 
In general, renewable energy and energy 
efficiency development in these countries tend 
to be more incipient.

The factors and issues influencing renewable 
energy and energy efficiency development 
in this group are similar to those faced 
by developing nations globally, including 
identification of nationally appropriate 
and achievable climate change mitigation 
commitments and actions, risk management 
strategies, technology development and 
transfer, and financial resourcing.

The difficulty of achieving consensus on 
substantive actions in these areas in 
the absence of regional organisations 
with common approaches and binding 
commitments is probably the reason for the 
patchy legislation on sustainable energy. The 
actions of large developing emitters such as 

China and India to engage in various voluntary 
national actions, while eschewing binding 
agreements, mandatory targets and timetables 
probably presents a more attractive template 
to this third group. Efforts could concentrate on 
mechanisms to refurbish existing infrastructure 
and develop new resources. Uzbekistan, for 
example, possesses 70 per cent of the gas 
in Central Asia, 30 per cent of the oil, 20 per 
cent of coal and 14 per cent hydro potential. It 
also has an immense potential for solar energy. 
Currently energy independent, reduction in its 
intensity of use for environmental purposes 
requires regulatory impetus, including rational 
prices. Overhaul and renovation of existing 
power plants and networks could have 
strong beneficial impacts, demonstrating the 
potential effect of infrastructure investment, 
which in turn, could be encouraged through a 
more transparent and predictable legal and 
regulatory framework. In addition, a number 
of Group C countries still subsidise fossil 
fuel energy, instead of moving towards cost-
reflective tariffs, fuller liberalisation of their 
power sector and directing support towards 
renewable energy.

Notably, in Group C countries, renewable 
energy and energy efficiency are dealt with 
usually by the relevant policy-maker. The 
energy regulators (where they exist) often do 
not have access to information and/or lack 
competencies in working on renewable energy 
and energy efficiency. Despite the important 
role that regulators can play in these sectors 
(developing tariff methodologies, implementing 
support schemes for renewable energy, and 
so on), the insufficiently developed regulatory 
framework is the main reason for the lack 
of comfort for regulators in developing their 
expertise in sustainable energy. Most countries 
have national strategies that promote 
sustainable energy but they still have to 
implement a comprehensive legal framework 
to encourage sector investment (for example, 
Kazakhstan, Tajikistan). Russia, for example, is 
in the process of reforming its energy efficiency 
legislation (in particular energy performance 
in buildings) with technical assistance from 
the EBRD. Trapped in energy dependence, 
Armenia is also considering implementing legal 
reform, which would facilitate energy efficiency 
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improvements in public and private buildings.

It is critical that, as regulators develop their 
skills and learn new ways to address their 
tasks to the benefit of the sector, they also 
develop strategies to promote sustainability, 
irrespective of whether their role is policy-
setting, implementation, or indirect and 
advisory. Additional training of regulators 
on renewable energy sources and energy 
efficiency best practices, sector impact and 
integration, as well as regional harmonisation is 
essential to ensure a sustainable future for the 
population of their countries.

Conclusion
Taking account of the growing significance 
of non-traditional energy sources in building 
a country’s energy mix and the international 
consensus in moving towards a less carbon-
intensive economy, the EBRD’s countries 
of operations are increasingly taking steps 
to develop and promote sustainable energy. 
The Assessment and the EBRD’s ongoing 
technical cooperation engagement has 
revealed that the countries’ renewable energy 
and energy efficiency are transforming at a 
different pace in response to concerns about 

supply and demand, energy security and 
environmental sustainability. National policies 
and commitments to regional and international 
agreements to a large extent have determined 
the development of sustainable energy in 
the EBRD’s countries of operations. For the 
EBRD’s countries of operations which are EU 
Member States, development of sustainable 
energy is a key priority and most governments 
have implemented policies and measures to 
facilitate the growth of renewable energy and 
decrease the countries’ energy intensity. The 
Energy Community signatories and observers 
are also increasingly introducing the EU energy 
legislation, although as the Assessment has 
shown these practices are inconsistent and 
the outcomes have been varied. Donor support, 
investment and technical assistance have been 
important in improving the legal and regulatory 
framework for renewable energy and energy 
efficiency. The rest of the EBRD’s countries of 
operations are slowly moving towards a more 
sustainable future. More determined policy 
actions and regional concerted efforts (in 
addition to climate change and growing energy 
prices) may contribute to further advances 
in this respect. In summary, the challenges 
this region faces are immense, but so is 
its potential.
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1. The EBRD’s corporate reporting 
places Croatia and Serbia in the 
regions of “central Europe” and 

“south-eastern Europe”, respectively. 
However, for the purposes of 
this article, Croatia and Serbia 
are included in the Western 
Balkans region. 

Supporting renewable  
power generation in the 
Western Balkans

Three factors have coalesced in the Western 
Balkans to bring about this increased attention:

 � The global carbon agenda: although the 
future of the UN Framework Convention on 
Climate Change following the end of the Kyoto 
Protocol period is unclear, there remains a 
widespread and deep-seated drive to reduce 
carbon emissions globally. All the Western 
Balkans countries have ratified the Kyoto 
Protocol – Croatia as an Annex 1 country – 
and each works towards that agenda.

 � EU accession: Croatia, FYR Macedonia and 
Montenegro are all candidate countries 
for EU membership while Albania, Bosnia 
and Herzegovina and Serbia are potential 
candidate countries and have signed 
Stabilisation and Association Agreements. 
This, taken together with the obligations 
accepted by all countries of the region 
under the Energy Community Treaty 
entails a commitment to align their laws 
with the EU acquis communautaire in 
which the promotion of renewable energy 
figures prominently.

 � Energy security: there is increasing pressure 
on the region’s existing power sources and 
a concern about reliance on lignite, with its 
particular environmental issues, and gas 
which is not widely available in the Western 
Balkans. Renewable energy allows the 
countries to diversify their sources of supply.

Each of the region’s countries has in recent 
years enacted legislation to support renewable 
power generation and the first projects are 
beginning to be implemented. This article 
explores the physical and legal context for 
this development – specifically the role of 
the Energy Community Treaty through its 
Secretariat – and highlights some key issues.

Physical context
The physical characteristics of the Western 
Balkans power sector can be easily 
summarised for the region as a whole 
(see Chart 1). 

Harry Boyd-Carpenter, Senior Banker, Power and Energy, EBRD and  
Ian Brown, Senior Adviser, Power and Energy, EBRD

The Western Balkans region1 – the countries of Albania, Bosnia and 
Herzegovina, Croatia, FYR Macedonia, Montenegro and Serbia – is an area 
of great importance for the EBRD. Surrounded by European Union members 
the region remains less advanced in its transition to well-functioning market 
economies. There are great challenges in the power sector – in particular 
the region has an ageing infrastructure, almost all of which is well over 
20 years old. The disruption and economic decline of the 1990s means that 
this infrastructure, supplemented by imports, is sufficient to meet present 
consumption but there is ever growing pressure from increasing demand. 
Within this wider context of a need for infrastructure renewal and sector reform 
there is a clear focus in recent years on renewable energy.   
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The key points from Chart 1 are:
 � Across the Western Balkans as a whole, power 

generation is dominated by large hydropower 
and domestic lignite – natural resources with 
which the region is well endowed. Renewable 
power generation (other than large hydro) is 
close to non-existent.

 � Croatia is the only country to differ from this 
general picture, with significant contributions 
from oil and gas, together with some very 
limited renewables. Albania’s generation 
comes almost entirely from hydropower.

The significant role of lignite in power generation, 
coupled with the age and inefficiency of the 
generation infrastructure, contributes to the 
high carbon intensity of the region. The average 
carbon intensity in 20052  was 0.69, compared 
with an OECD average of 0.33. That regional 
average obscures a range that includes Albania 
with 0.30, principally because of its hydropower 
generation, to Serbia at 1.24. 

Assessing renewable potential is notoriously 
difficult. The IPA-EPU Study produced the 
following figures (see Table 1).

These figures should however be treated as 
very much at the upper end of possibilities, 
representing theoretical potential before 
practical restrictions such as zoning, 
environmental, grid absorption and affordability 
are factored in. For example, in the case of wind 
power, where development is well advanced, 
many countries have already set limits well 
below these figures (100 MW in the case of 
Montenegro, 150 MW in FYR Macedonia) in 
order to limit the financial impact on end-users 
and the physical impact on the electricity 
networks. The scope for renewable power 
development can be summarised qualitatively 
as follows:

 � Regarding hydropower, despite widespread 
development in the 1960s and 1970s, 
there remain opportunities for medium- to 
large-scale plants such as the Ombla and 

Chart 1: 
Electricity generation by fuel source (2005)
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This chart uses figures from the International Energy Agency 2008 report “Energy in the Western Balkans” and from the IPA-EPU 2010 report 
commissioned by the Energy Community Secretariat “Study on the Implementation of the New EU Renewables Directive in the Energy Community” 
(the IPA-EPU Study). In the absence of any other figures collated on a comparable basis they remain the best indicators of the relative shares 
of fuel sources.

2. Carbon intensity figures are 
taken from the 2008 IEA report 

“Energy in the West Balkans” and 
are expressed in kg CO2 per 
2,000 US dollar of purchasing 
power-adjusted GDP.
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Boskov Most projects being assessed by 
the EBRD in Croatia and FYR Macedonia, 
respectively. However these pose significant 
challenges in ensuring that they can 
be implemented in an environmentally 
sustainable and acceptable way. Further, the 
nature of hydropower construction is inevitably 
capital intensive, lengthy and risky, making 
large investments challenging in the regulatory 
environment of the Western Balkans.

 � Small hydropower projects (typically defined 
as up to 10 MW) can be developed more 
easily and, since they rarely involve a dam, 
typically with lower environmental impacts. 
Both Albania and FYR Macedonia have 
actively promoted such projects over the last 
few years and other countries are following 
suit; the region’s mountainous terrain means 
there is good potential still to be exploited. 
However, there are a finite number of 
suitable sites that are both environmentally 
acceptable and economically feasible and 
the small size of each plant means in turn 
that there are limits to how much aggregate 
generation can realistically be expected from 
these sources. In addition, experience so far 
in the region suggests that the administrative 
difficulties (the permits and authorisations 
needed) in developing small hydropower 
projects should not be underestimated.

 � Wind power is now a mainstream power 
generation technology throughout the 

world, including in the region’s neighbouring 
countries such as Bulgaria, Greece and 
Romania. With the exception of Croatia, 
however, there are, at the time of writing, no 
operational commercial wind farms in the 
region, although a number of projects are 
in the development phase. In general the 
wind resource identified by these projects is 
comparable with that of onshore projects in 
western Europe. To date no offshore projects 
have been proposed in the region.

 � Development of solar and geothermal 
resources is much less advanced than that 
of wind throughout the region. Solar remains 
of course significantly more expensive 
than other renewable technologies and its 
development is likely to follow more slowly. In 
terms of resource, this is naturally greater in 
the southern countries, particularly Albania, 
FYR Macedonia and southern Serbia.

 � Lastly, biomass is a significant resource 
throughout the region which is both thickly 
wooded in places and has a significant 
agricultural sector. This technology is already 
widely used, principally for domestic heating. 
Although the IPA-EPU Study notes that there 
are serious problems with the reliability of 
statistics on current and potential resources 
it is clear that there is significant potential for 
expanded use of biomass in the region from 
exploiting the by-products of the agricultural 
and forestry industries.

Country
Biomass  

(TWh/year)
Hydro  
(MW)

Wind  
(MW)

Solar  
(MW)

Geothermal 
(MW)

Albania 12.8 3,200 1,400 33 –

Bosnia and 
Herzegovina

18.0 6,800 2,000 33 10

Croatia 10.8 200 1,300 45 20

FYR 
Macedonia

7.5 1,800 200 16 –

Montenegro 4.2 2,000 400 33 –

Serbia 19 4,600 650 33 50

Total 72.3 18,600 5,950 193 80

Source: The IPA-EPU Study 2010

Table 1: 
Renewable potential of the Western Balkans region
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Legal context
Energy Community Treaty and the EU context

The regional legal and institutional framework 
for the Western Balkans energy sector is set 
by the Energy Community Treaty (ECT). The ECT 
was signed in October 2005 by the European 
Union and nine Contracting Parties, including 
each of the Western Balkan countries. In 2007 
two of the countries, Bulgaria and Romania, 
ceased to be parties on their accession to the 
European Union and in 2010 Moldova and 
in 2011 Ukraine became parties. Turkey is in 
negotiation to become the 11th party.

The objective of the ECT3 is to create a legal 
and economic framework in order to attract 
investment in power generation and networks, 
create an integrated energy market allowing for 
cross-border energy trade and integration with 
the EU market, enhance the security of supply, 
improve the environmental characteristics 
of the regional energy sector and enhance 
competition at regional level, exploiting 
economies of scale. 

The ECT and the Vienna-based Secretariat 
constituted under it to oversee the treaty’s 
implementation, are fundamental to the 
institutional development of the Western 
Balkans energy sector. A key factor in this 
importance is the commitment under the 
ECT of the contracting parties to implement 
certain parts of EU energy law, including the 
second energy market package.4 This imports 
into each country’s domestic law the essential 
components of EU energy market liberalisation, 
including transparent, non-discriminatory third-
party access to networks, sector unbundling 
and independent regulation. Inevitably 
implementation of these commitments has 
been slow and incomplete, as indeed it has in 
the European Union itself, but the importance 
of this commitment cannot be overstated 
in setting the overall tone and direction of 
sector reform.

The ECT also deals in detail with renewable 
energy. Supporting the development of 
renewable energy is an explicit aim of the 
treaty5 and the EU acquis the parties commit 
to implement includes the EU renewable 
energy legislation in force when the ECT 

was signed, including Directive 2001/77/
EC on the promotion of electricity produced 
from renewable energy sources (the 2001 
Renewables Directive).6 This directive is, 
however, relatively general and principally 
requires only the publication of indicative 
targets for renewable energy penetration.

Of far greater significance in the EU context is 
Directive 2009/28/EC (the 2009 Renewables 
Directive), which is one of the cornerstones of 
the European Union’s comprehensive climate 
change package. The 2009 Renewables 
Directive sets mandatory national targets 
for renewable energy penetration, adhering 
collectively to the European Union’s overall 
target that renewable energy sources 
should represent 20 per cent of gross final 
consumption by 2020. These targets are 
determined using a formula which starts with 
the level of renewable energy penetration 
in 2005 and then determines the aggregate 
increase required from all Member States in 
order to meet the 2020 target. Half of that 
increase is to be achieved through a flat 5.5 
percentage point increase from all Member 
States, with the other half being achieved by 
further increases determined by reference 
to GDP per capita in 2005 – in other words 
demanding more from richer countries.

The 2009 Renewables Directive also repeals 
the 2001 Renewables Directive, which naturally 
raises the issue of what obligation the ECT 
imposes in this area. The ECT does not operate 
so that new, or even replacement, Directives 
are automatically incorporated into its set of 
obligations on its parties. However it does 
contemplate that as EU law evolves the new 
requirements can be adopted by the parties.7 
Responding to the clear direction of international 
and EU policy the ECT parties have put in place a 
process to address whether and how the 2009 
Renewables Directive should be adopted as 
binding under the ECT on all its parties.

Specifically an ECT-sponsored taskforce was 
established in 2009 to assess the implications 
this would have for each party. That taskforce 
commissioned a detailed study (the IPA-EPU 
Study referred to above) which was completed 
in June 2010. The report identified a key 
problem with the quality of the baseline data, 

3. Art. 2 ECT.

4. Directive 2003/54/EC 
concerning common rules for 
the internal market in electricity, 
Directive 2003/55/EC concerning 
common rules for the internal 
market in natural gas, and 
Regulation 1228/2003/EC on 
conditions for access to the network 
for cross-border exchanges in 
electricity, all dated 26 June 2003.

5. Art. 2(1)(d) ECT.

6. Art. 20 ECT.

7. Art. 24 ECT.
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especially for biomass consumption, which 
prevents the establishment of the hard targets 
which are required in order to implement the 
2009 Renewables Directive.

The work of the taskforce was crystallised in 
a non-binding Recommendation of the ECT 
Ministerial Council in September 20108 which 
confirmed the essential political commitment 
to adopt the 2009 Renewables Directive 
but also recognised the practical problems 
arising from the poor data quality. The 
Recommendation notes the ongoing work to 
improve data quality and urges the parties in 
the interim to implement the essential work 
to facilitate renewable energy penetration – 
both institutional in the form of codes and 
procedures and physical in the form of 
network infrastructure. 

The adoption of the 2009 Renewables Directive 
under the ECT has particular significance, and 
offers specific opportunities, in the context of 
the cooperation mechanisms set out in that 
directive, which are discussed below.

Cooperation mechanisms

The 2009 Renewables Directive sets out three 
cooperation mechanisms which are intended to 
give increased flexibility in meeting the overall 
EU renewable energy penetration target. These 
mechanisms allow a Member State to credit 
another country’s renewable energy towards its 
own targets in three different ways:

 � Statistical transfers:9 this mechanism allows 
a Member State who has exceeded its 
interim target under the Directive to sell part 
or all of the surplus to Member States who 
are below their target and make a transfer 
of this surplus renewable energy from 
its “account” to the “account” of another 
Member State or states. This is purely a 
matter of book entries where renewable 
energy is credited towards the target of the 
transferee and deducted from the target 
of the transferor – there is no connection 
to any specific project, nor is there any 
requirement that energy be physically 
transferred between the countries.

 � Joint projects between Member States:10 
this mechanism allows renewable energy 
from a project in the territory of one Member 

State to be credited towards the target of 
another Member State and not the target 
of the host country. While in this case a 
specific project is identified, there is again 
no requirement for the physical transfer of 
energy. Joint projects need to be notified 
to the European Commission, who, as in 
the case of statistical transfers, must be 
satisfied that the “exporting” country is able 
to meet its own target under the Directive, 
notwithstanding the project or transfer.

 � Joint projects with non-Member States:11 
this mechanism allows a renewable energy 
project in a non-Member State to be credited 
towards the target of a Member State 
provided that there is a physical transfer 
of the energy from the host country to the 
Member State and that the project does not 
benefit from any support mechanism in the 
host country.

The significance for investors in renewable 
energy projects in the Western Balkans is 
two-fold. First they can take advantage of 
the third mechanism by building renewable 
energy projects that can then benefit from 
support mechanisms in the European 
Union – for example the green certificate 
scheme in Italy. This will become particularly 
interesting when the long-anticipated Italy-
Montenegro high voltage connection becomes 
operational in 2015.

Second, however, this mechanism will be 
superseded, and the other two mechanisms 
will come into play, if the 2009 Renewables 
Directive is adopted under the ECT. This is 
because the 2009 Renewables Directive is the 
first piece of EU legislation to refer explicitly 
to the ECT and does so in specifying12 that if 
the ECT parties adopt the directive, they will 
be treated as if they were Member States for 
the purposes of the cooperation mechanisms. 
This would then mean that the Western 
Balkans countries would be able to make use 
of both statistical transfers and joint projects 
without the requirements for physical transfer, 
dramatically increasing the opportunities to 
monetise renewable energy production in the 
Western Balkans.

8. Recommendation No. 2010/01/
MC-EnC.

9. Art. 6 2009 Renewables Directive.

10. Art. 7 2009 Renewables 
Directive.

11. Art. 9 2009 Renewables 
Directive.

12. Recital 37 2009 Renewables 
Directive.



EBRD | Law in transition online 6/7

Country-specific

Notwithstanding the delay in adopting the 
2009 Renewables Directive under the ECT, 
the Western Balkans countries have taken 
significant steps over the last few years 
to implement regulations to support the 
penetration of renewable energy. A survey of 
these different mechanisms is dealt with in 
another article in this journal by Karolina Cegir 
and Gabriela Cretu, “Progressing towards a 
greener Energy Community”. 

In summary, however, each country has 
implemented support mechanisms that 
address the essential characteristics of 
renewable energy: 

 � First, it is not competitive, on a levelised cost 
basis, with the price of conventional energy. 
In particular this is so when compared with 
coal-fired generation since throughout the 
Western Balkans implicit or explicit energy 
subsidies persist and there is no mechanism, 
such as an emissions trading system, that 
charges for the environmental cost of 
carbon emissions. 

 � Second, in the case of the main sources of 
renewable electricity generation, namely 
hydropower, wind and solar, the marginal 
economic cost of generation is close to zero.

These characteristics are addressed in the 
Western Balkans through support mechanisms 
which first guarantee renewable electricity 
generators a priority right to generate and be 
dispatched and second ensure a preferential 
price for their power. In the latter case there is 
a long-running and well-developed international 
debate as to whether that preferential price 
should be volume based (that is, through 
the issue of tradeable green certificates to 
renewable energy generators matched by 
an obligation on suppliers or conventional 
generators to purchase a given proportion of 
green certificates to match their consumption/
production) or price based (that is, through the 
payment of a premium for renewable energy).

The Western Balkans countries have in general 
adopted price-based support mechanisms, 
principally through the use of long-term feed-in 
tariffs paid to renewable electricity generators 

by a central purchaser, usually the nascent 
market operator. While recognising the depth 
and vigour of the debate about the merits of 
price-based versus volume-based mechanisms 
it is submitted that, in the context of small 
power sectors with limited or no markets in 
place and still at an early stage of development 
with a high perception of risk generally, this is 
the right choice.

Issues and prospects
The EBRD is closely involved in the development 
of the renewable energy sector in the Western 
Balkans, both working with market participants 
on specific projects and with regulators on 
the regulatory framework. Some observations, 
drawing on that experience, are as follows.

 � A key issue for investors in renewable energy 
projects is confidence in the permanence of 
the support mechanisms they rely on. They 
are funding capital-intensive, long-term 
projects which are, at least in their early 
years of operation, uncompetitive. Support 
mechanisms such as feed-in tariffs are 
meant to address this but they rely on long-
term political support. That support has been 
challenged recently in a number of countries 
in western and central Europe, resulting in 
some significant reductions in feed-in tariff 
levels and limitations on volumes of support. 
In this context the political commitment 
in the Western Balkans to the adoption 
of the 2009 Renewables Directive, both 
through the ECT process and through the EU 
accession process, is critical in establishing 
a reliable, long-term framework.

 � Moving away from the big picture, the 
implementation of these projects will 
depend heavily on investors successfully 
navigating the multiple requirements of 
permitting, land acquisition, grid connection 
and signing power purchase agreements 
(PPAs). In this context one of the challenges 
for the Western Balkans countries is that 
their power sectors generally remain almost 
entirely state-owned so that renewable 
energy projects may in many cases be 
among the first privately owned power 
projects in the country. Similarly these 
projects are likely to be the first instances 
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in which multi-year PPAs are signed in these 
countries. These novel challenges inevitably 
present many small difficulties – for example, 
how should force majeure be defined 
in a long-term PPA, what should a grid 
connection agreement look like, what is the 
procedure for land acquisition – which are in 
and of themselves technical and procedural, 
but which can each seriously obstruct 
project development.

 � Integration of renewable energy plants, with 
their right to preferential dispatch, presents 
physical problems for system operators 
in balancing their systems. That problem 
is exacerbated where the sources are 
intermittent, such as wind and solar, and 
further still by the small size of most Western 
Balkans power systems, and the relative lack 
of cross-border interconnection capacity 
between the countries of the region. The 
conclusion is that the growing penetration 
of renewable power is further justification 
for integration of the regional energy market, 
in particular through the implementation 
of coordinated allocation of cross-border 
transmission capacity. A properly integrated 
energy market would allow the creation 
of a liquid balancing market and greater 
system resilience. It would thus facilitate 
more renewable energy penetration. A 
functioning regional market is already one of 
the key objectives of the ECT for the broader 
reasons of political and economic stability 
and economic growth but the attention 
being paid to renewable energy only adds to 
this focus.

 � One final observation concerns the 
challenges presented by renewable energy 
penetration to market liberalisation. 
Currently most Western Balkans countries 
contemplate that renewable power will 
be purchased by a state-owned entity, 
normally the market operator, in a sector 
where supply and generation are dominated 
by other state-owned entities, operating 
under regulated tariffs. In such a system it 
is relatively easy to allocate the price and 
volume implications of the purchase of 
renewable power. But as power sectors are 
progressively opened up, with the breaking-

up of monopolies and the liberalisation of 
prices, regulators will need to integrate 
volumes of centrally purchased fixed price 
power into a market. In reality this problem 
remains some way off but it will need to be 
addressed in time.

Conclusion
The rapid growth of renewable energy is one 
of the defining features of the world’s power 
sector in the last 10 years. To date, this trend 
has not reached the Western Balkans, but the 
bow wave of regulatory reform has now passed 
through the region, led by moves towards EU 
integration, and one should soon expect the 
widespread penetration of commercial projects. 
The framework for this development is set by 
the ECT and, by extension, EU renewables 
legislation. The ECT has appeared to begin 
quietly but in retrospect its role in catalysing 
reform right across the power sector becomes 
increasingly apparent.

Harry Boyd-Carpenter
Senior Banker 
Power and Energy, EBRD
Tel: +44 20 7338 6559
Fax: +44 20 7338 6112
Email: boydcarh@ebrd.com
EBRD
One Exchange Square
London EC2A 2JN
United Kingdom

Ian Brown 
Senior Adviser  
Power and Energy, EBRD 
Tel: +381 11 212 0529
Fax: +381 11 212 0534
Email: browni@ebrd.com
Bulevar Zorana Đinđića 64a,  
5th Floor
11070 Novi Beograd, Serbia
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1. For a full list of the EBRD’s 
countries of operations go to:  
www.ebrd.com/pages/about/
where.shtml

Energy performance 
contracting in the EBRD’s 
countries of operations

Introduction
An enduring image recalled by visitors to the 
EBRD region1 is of the Soviet-style buildings 
dominant in many of the capital cities and 
urban regions. Most of the not particularly 
attractive and often grey-looking buildings 
were constructed during the 1960s and 1970s 
when the central planners wanted quick and 
easy solutions for more housing and social 
infrastructure. Built mainly from prefabricated 
concrete slabs the focus was on easy 
construction, not comfort. The buildings leaked 
heat but that did not really matter as most were 
connected to the district heating network which 
would reliably supply as much as was needed 
to make up for what was lost through windows 
and walls. Energy was cheap and plentiful then 
and today’s buzzwords such as sustainability 
or climate change were decades away from 
peoples’ minds.

Today these buildings are proving to be 
one of the most difficult legacies of Soviet 
times. A particular problem is in the public 
buildings sector – such as schools, hospitals, 
kindergartens, leisure facilities and other 
important social infrastructure. These 
buildings are characterised by continuous 

heavy use, meaning they need a lot of 
energy to maintain comfort levels or keep 
systems functioning properly. They are also 
old and dilapidated, having suffered from 
years of under-investment under post-Soviet 
financial constraints. Owned mostly by local 
governments the sector now presents a 
double burden due to a capital repairs budget 
which grows every year as buildings continue 
to deteriorate and high running costs as fuel 
prices increase under market liberalisation – 
in Russia around 4 per cent of the public 
sector budget is spent on energy bills for 
public buildings. While these problems are 
well understood and are a high priority for 
politicians and administrators alike the main 
problem is simply that there is not enough 
money to undertake repairs and renovations. 
Further, authorities have to devise appropriate 
energy saving plans and undertake necessary 
arrangements such as building audits, design 
of schemes and equipment specification and 
tender documents, which require additional 
resources. At the current average rates of 
repair it is likely to take many decades to 
surmount this problem.

Peter Hobson, Senior Banker, Energy Efficiency and Climate Change, EBRD

Energy performance contracts entered into by energy service companies 
provide a means to finance and implement energy saving investments at 
the companies’ own cost and risk. This approach is particularly suited to the 
public sector where local authorities are responsible for important social 
infrastructure such as schools and hospitals, energy costs are high and the 
potential for savings significant. The EBRD is working in several of its countries 
of operations to support the introduction and financing of energy performance 
contracts but faces issues to address legal and regulatory hurdles as well as to 
identify the appropriate financing mechanisms.   
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Energy performance contracting
Fortunately there are commercial mechanisms 
which will allow public authorities to circumvent 
the capital and resource constraints: the 
solution is to get the private sector to pay 
for the investments and then be repaid from 
future energy savings. This approach, known 
as energy performance contracting (EnPC)2 
emerged in Europe and the United States in 
the 1990s as energy bills increased and energy 
efficiency performance standards in buildings 
were introduced to try and reduce greenhouse 
gas emissions from the built environment. A 
few pioneering cities such as Berlin introduced 
EnPC programmes for groups of buildings such 
as sports facilities and hospitals. In the United 
States a federal programme was established 
to provide for energy efficiency improvements 
in government buildings. Today EnPC is widely 
used in several European countries (notably 
Germany and more recently the Czech Republic 
and Hungary) as well as the United States. EnPC 
is attractive for public authorities because the 
investments are made by private contractors 
(often referred to as energy service companies 
or ESCos), but in fact can be any engineering 
or construction company with the needed 
technical skills and the means to initially finance 
the investments who take all technical and 
operational risk, that is, if the energy saving 
is not realised it does not get paid. In most 
cases ESCo investments result in significant 
energy savings as the technical solutions to 
a more energy efficient building are usually 
straightforward but the transfer of the risk 
ensures quality as the ESCo has upside to earn 
from higher energy savings. 

Additional benefits to the EnPC approach are 
private sector expertise, reduced operation 
costs, improved comfort levels (particularly 
lighting and heating), usually cheaper 
procurement of equipment and off-balance 
sheet investment for the public sector. In 
conclusion it can be said that EnPC introduces 
energy efficiency measures in a more economic 
manner than public building owners could do 
themselves. However it should be noted that 
the viable energy saving measures within EnPC 
projects refer exclusively to building technology. 
Only in exceptional cases can structural 

measures with rather low investment intensity 
(replacing some windows/doors, insulating 
attic/basement) be considered. EnPC on 
its own will not allow insulation of the entire 
building envelope or structural (non-efficiency) 
repairs, as amortisation periods are too long for 
commercial companies or do not generate the 
required cash flow for repaying the measure.

Energy service companies 
investment scheme
The basic concept of ESCo investment is as 
follows: the ESCo makes the initial investments 
by introducing energy efficient measures and 
the client’s energy usage is reduced thereafter 
as illustrated in Chart 1 opposite. There 
follows a period – usually around five to 10 
years – when the ESCo gets paid based on 
the amount of financial saving from reduced 
energy consumption and it uses these payments 
to recover its investment costs and make 
some profit. From the client’s perspective it is 
guaranteed that energy costs will not exceed the 
levels agreed in the EnPC while at the same time 
minimum levels of comfort (in terms of heating, 
lighting and cooling) are also guaranteed. Once 
the repayment period is over, the full benefit of 
the energy savings reverts to the client. This 
may be substantial as energy savings of 20 to 
40 per cent are quite normal. The ESCo may 
also continue as a contractor, providing ongoing 
operational and maintenance services.

Energy performance contracting in the 
EBRD’s countries of operations
The EBRD has already been involved in the 
development and financing of energy efficiency 
programmes based on EnPC activities. In 
2007 the Bank provided a loan of €7 million 
in Bulgaria to a dedicated ESCo fund which 
finances EnPC based on the receivables due 
under each EnPC. Development of this concept 
is now being supported by the EBRD in Bulgaria, 
Romania, Russia and Ukraine.

While the Bulgarian project demonstrates 
that the EnPC concept can be successfully 
applied in the public sector in the EBRD region, 
development of the market is constrained 
because of several factors:

2. In this article all references to 
EnPC or ESCo activities refer to 
some form of energy performance 
contract whereby the private sector 
contractor finances and implements 
investments on behalf of the client 
in order to save energy and is 
repaid based on realised savings or 
estimates of realised savings.
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Financing constraints 
 � Local banks have not been prepared to 

finance engineering firms on the basis of 
receivables from EnPC contracts, meaning 
only firms with substantial balance sheets 
would have the capability to raise finance.

 � Local engineering firms have not had the 
necessary experience of EnPC, nor can they 
readily finance investments from their own 
balance sheets as these are usually too 
small and financing capacity is needed to 
cover other obligations such as performance 
bonds under routine engineering and 
construction activity.

 � As mentioned previously, certain long-
term efficiency investments cannot be 
part of EnPC projects as the payback 
period exceeds the term of an EnPC. (For 
example some building improvements 
such as weatherisation may have quite 
long paybacks if the latter are based only 
on energy savings). In such cases, other 
important benefits such as improved comfort 
and living conditions should be considered in 
calculating the paybacks.

Institutional constraints
 � Local authorities have not had the 

experience or resources to develop or enter 
into energy performance contracts, which 
are effectively a form of partnership between 
an ESCo (usually the private sector actor) 
and the public authority acting as a customer.

Regulatory constraints 
 � The need for the tendering of public sector 

contracts has deterred many firms from 
trying to develop the market as they have 
no guarantee of business at the end of 
the process.

 � Budget laws restrict the possibilities for local 
authorities to enter into energy performance 
contracts and to retain the benefit of energy 
savings. Procurement laws also make it 
difficult to evaluate, award and manage 
EnPCs in a flexible way.

Technical constraints
 � Establishing trust among contractual parties 

(ESCos and building owners) takes time. 
With no prior track record ESCos might feel 
initially uncertain of entering into long-term 

Chart 1: 
Basic Energy Service Company (ESCo) scheme

Time in years

Absolute energy 
costs per public 

building

Absolute energy 
costs before 

ef�ciency 
investment

Absolute energy 
costs after end of 

EnPC project

EnPC ef�ciency 
investments*

End of EnPC 
project

Energy costs savings of 
public building owner 

(approx. 20-40%)

Saved energy costs, used 
for repaying ef�ciency 

investment (ESCo) * ESCo invest in public 
buildings (private �nance 

and expertise) and 
optimisation of operation

0.5 — 1 year 5 — 10 years

This chart illustrates the energy cost savings, which the public partner will realise over the course of 5 to 10 years after the introduction of energy efficiency 
measures. Please note that the increase is based on an assumed increase of  energy prices and that a part/all of the savings are used for repaying 
the  investments.
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commitments with public authorities, as 
this would require reliable access to public 
buildings’ infrastructure, cooperation of 
public building owners and reliable regular 
contractual EnPC payments.

 � In many buildings metering is not reliable 
and accurate. Establishing a reliable energy 
consumption baseline is essential for putting 
in place any energy efficiency project.

Since ESCo risks in transition countries are 
higher than in mature markets, EnPC contract 
lengths in the former are likely to be shorter 
in comparison to the latter. Some of these 
constraints and solutions, which are being 
developed and supported by the EBRD, are 
discussed in more detail below.

Financing
The main constraint on EnPC development in 
transition countries is availability of commercial 
financing. On the one hand contractors (ESCos) 
generally have limited balance sheet capacity 
and are unable or unwilling to take on long-term 
debt to cover the investment needs under an 
EnPC. On the other, local commercial banks are 
currently unwilling to provide finance based on 
payments under an EnPC as they are not familiar 
with the concept.

A widely used approach to financing EnPC is 
through forfaiting or re-financing of an EnPC by 
purchasing future receivables due under the 
EnPC. This approach is widely used in western 
Europe and some countries in central Europe 
where commercial banks are familiar with 
EnPCs and are happy to take the counterpart 
risk of the local authority. In eastern Europe 
and the former Soviet Union banks have less 
experience of this approach and so the EBRD is 
working to establish dedicated funds to provide 
this facility and help establish the market. 
The diagrams below illustrate the evolution 
of a scheme to provide dedicated finance to 
engineering or construction companies acting 
as ESCos to implement EnPCs.

In Chart 2 the ESCo enters into an EnPC which 
has been tendered by the city authority. In 
this example the energy saving investments 
required under the EnPC amount to €100,000 – 
which will be repaid to the ESCo over the term 
of the EnPC based on the energy savings 
realised from the investments. To finance these 
investments the ESCo borrows the €100,000 
from a local bank.

The purpose of the Fund is to provide the 
long-term financing needed to implement the 
investments required under each EnPC. This 
is achieved by purchasing from the ESCo the 
receivables due under each EnPC (in this 

Chart 2: 
Single Energy Performance Contracting (EnPC) financed by bank loan

City authority

EnPC

€100,000

€100,000
ESCo Bank

This model is simple and easy to organise but the main constraint is that few engineering or construction companies can easily borrow such funds on a 
long-term basis. It is more likely they would only be able to borrow funds for much shorter periods than the EnPC, say around 12 months. Therefore they 
will face a problem to repay the loan against the payments under the EnPC which will be spread over several years. The solution is to introduce a dedicated 
finance faculty – referred to as the “Fund” in Chart 3.
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example paid over a period of five years). 
The proceeds from selling the receivable 
are used by the ESCo to repay the original 
short-term loan provided by a local bank. One 
important point is that the purchase value of 
the receivables in this example only covers 
the amount needed by the ESCo to repay its 
debt, which is linked to the cost of energy 
saving investments it has made. The ESCo 
would still need to work through the duration 
of the EnPC to earn its profit and therefore 
is still taking performance risk: it remains 
obliged to guarantee the performance of the 
equipment installed as part of the EnPC so 
if energy savings are lower than promised 
it will have to remedy the situation or pay 
contractual damages.

The Fund raises its capital from, for example, 
a long-term loan from the EBRD (or other 
international financial institution) or possibly a 
capital contribution from a central government 
or participating city authorities – as in Chart 
3 which indicates a €10 million loan from 
the EBRD and a €5 million contribution from 
the city authority, which could be a loan or a 
grant. Other financing structures are possible, 
including financing from commercial banks and 
it is not a strict requirement that funds must be 
contributed by the city. 

The Fund then receives the payments due each 
year under the EnPC and these are used to repay 
the loan to the EBRD and/or other banks.

With this financing model it is possible for 
each ESCo to successively undertake several 
EnPCs or for many ESCos at a time to enter 
into multiple EnPCs tendered by a city. This is 
illustrated in Chart 4.

Regulatory considerations
As noted above EnPC faces a number of 
constraints related to lack of knowledge of 
and experience in this type of contracting 
as well as a deficiency of the regulatory 
environment governing EnPC in the public 
sector. In many EBRD countries of operations, 
the legal framework is restrictive, creating 
hurdles instead of enabling implementation. 
The two main areas of concern in the general 
legal framework are the budget code and 
procurement laws. These vary from country 
to country but there are some common 
issues applicable to most of the former 
Soviet countries.

Budget code provisions

In the budget code there are usually constraints 
over the nature of financial commitments 
entered into by local authorities, in particular 

Chart 3: 
Single Energy Performance Contracting (EnPC) re-financed by dedicated fund

City authority EBRD

Fund

EnPC

ESCo Bank

€100,000
repayment of loan

€100,000
for purchase of receivable

€5 million
€10 million

payment 
over 5 years

This chart illustrates the basic scheme of a single EnPC re-financing by a dedicated fund.
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where such commitments extend beyond 
the current budget period (which is usually 
one year). In practice this means that a local 
authority is often unable to enter into any 
form of contract which commits it to any 
payments in future budget periods. There are 
some exceptions such as utilities services 
but the general work-around is simply to allow 
for payments to be set annually as part of 
each new budget. Unfortunately this does not 
work for an EnPC as without a contractual 
commitment on the part of the client to pay for 
the full term of the contract the ESCo cannot 
raise or commit the required finance for the 
initial investments.

There are some solutions to these problems. 
One is to calculate the expected energy 
savings and pay the ESCo in full during the 
first budget period and then rely on the 
ongoing technical guarantee regarding the 
installed equipment but operate the building 
without the ESCo. But this requires the local 
authority to find the needed capital up-front 
from its own resources which rather defeats 
the main purpose of having the EnPC. Another 
possible solution is for the ESCo to structure 
the EnPC effectively as a utility contract, for 

which there is usually no restriction on term. 
This is done by fixing the financial payment for 
the duration of the contract per consumed 
unit of energy (kWh) rather than the efficient 
delivery of appropriate comfort levels. The 
contract also provides for a minimum level 
of investment by the ESCo and a minimum 
level of comfort (based on room temperature 
and lighting levels for example). The ESCo 
then undertakes the energy saving projects 
and is able to benefit from the difference 
between what the client continues to pay 
under the “utility” contract and the reduced 
cost of actual energy used which the ESCo 
pays for itself. This approach is considered 
workable but is more complex to structure and 
undertake than a conventional EnPC – hence 
with more room for dispute – and is thought 
to be possibly open to legal challenges 
depending on whether the ESCo is able to be 
classified as a utility. Further, this approach 
provides a minimum level of interest for the 
ESCo in saving energy, while often requiring a 
revision of contractual relationships regarding 
existing utility providers.

Another common constraint is that budget 
savings resulting from energy efficiency 

Chart 4: 
Multiple Energy Performance Contracting (EnPC) all re-financed by dedicated fund

City authority EBRD

Fund of €15 million

EnPC

ESCo

EnPC

ESCo

EnPC

ESCo

EnPC

ESCo Bank
€100,000

repayment of loan

€100,000 for 
purchase of receivable

€5 million
€10 million

payment 
over 5 years

This diagram illustrates how the Fund structure can be used to finance many EnPCs with each ESCo only having to arrange the short-term finance needed 
for each EnPC up until the construction work is complete (which can usually be done within 12 months). In this way the Fund can be structured to provide 
the finance required for a city- or even nationwide programme of energy efficiency improvements in public buildings.
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investments may not always be re-allocated 
to make payments under an EnPC. This can 
be solved by formally allowing that the savings 
in one budget line (energy costs – reduced by 
the energy cost savings) offset the payments 
in another budget line (structural investments – 
increased to cover EnPC payments).

An additional problem can be the budgetary 
treatment of the investments and subsequent 
payments, if the investments are formally 
classified as public debt. In developed EnPC 
markets the competent ministries usually 
decree that future EnPC payments to ESCos 
during the project duration are not classified 
as public debt.

Procurement laws

In procurement laws the general approach is 
based on the provision of goods, works and 
services with fixed contract amounts and 
evaluation procedures based on selecting 
the cheapest bid meeting minimum technical 
criteria. Unfortunately this approach does 
not work very well for energy performance 
contracting for two main reasons: the first is 
that an EnPC should be evaluated based on 
the highest level of guaranteed energy savings 
consistent with a level of comfort according 
to applicable technical standards in relation 
to the required investment. The second 
reason is that contracts awarded under public 
procurement regulations generally do not 
allow for variation in price during the contract 
period – which is effectively what may happen 
under an EnPC if the ESCo manages to achieve 
higher-than-anticipated energy savings. 
Further, EnPCs require functional tenders, 
as different ESCos might have different 
technological solutions – and this competition 
of ideas will lead to the best energy cost 
savings per investments. Addressing 
these issues will generally require specific 
amendments to legislation to allow a more 
flexible approach to awarding and managing 
EnPCs entered into by public bodies.

Positive regulatory developments in 
transition countries
Fortunately as national authorities look for 
solutions to public sector energy efficiency 

and begin to appreciate the potential of energy 
performance contracting, regulatory constraints 
are gradually being addressed. In Russia, for 
example, EnPC has been recognised in primary 
legislation (Federal law FZ 261, usually known 
as the Energy Efficiency Law) while the revision 
of the Budget Code and the Procurement 
Law ensuring consistency with the primary 
legislation is still ongoing. Certain aspects of 
the EnPC implementation, such as the role 
of model contracts and whether these will be 
mandatory or for guidance only is still to be 
decided but the overall regulatory environment 
is less restrictive than it used to be at the 
end of 2009 when the Energy Efficiency Law 
became effective.

Ukraine has chosen a slightly different 
approach: the Budget Code has been amended 
to allow for a municipal council to approve an 

“investment programme” defined as: a “set of 
measures … associated with the innovative 
development of the economy and designed to 
promote the development of certain industries, 
sectors of the economy, production areas and 
regions where such measures are implemented 
with the use of State and/or local budget 
funds or through the provision of State and/
or local guarantees.” (Article 2(26)). Under 
such an approved investment programme 
a long-term EnPC will be permitted and the 
municipal authority will have to ensure that 
required budget funds are available to meet 
the obligations under an EnPC for the contract 
duration. This measure has addressed both the 
constraint on the duration of an EnPC and the 
difficulties in re-allocating budget funds made 
available through reduced energy consumption.

In other countries, particularly the EU Member 
States, existing legislation is less restrictive 
and energy performance contracting appears to 
be possible in most countries, at least insofar 
as there are fewer direct obstacles even if 
there are also hardly any countries which make 
explicit provision of EnPC in their legislation. In 
some countries the permissions are explicitly 
given and, either at a national or a regional level, 
the use of EnPC is approved in administrative 
clarifications (for example, on a sub-federal 
level in the German state of Berlin: the Berlin 
House of Representatives gave its general 
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approval for developing and tendering EnPC 
projects). This allows EnPC to be considered as 
a non-credit like transaction (therefore future 
payments to ESCos are not considered to be 
public debt) which in turn allows forfaiting to be 
used. It is striking that in comparison to other 
German states without such administrative 
clarification the EnPC market rollout in Berlin 
has been very successful, with over 1,400 
public buildings being subject to EnPC projects.

As noted above, in Russia a fairly 
comprehensive legal framework has been 
established, formally facilitating EnPC. Now 
only high-level political support and guarantee 
of the contractual payments to ESCos needs 
to be ensured in order to start developing this 
new market. Experience of EnPC in central and 
eastern Europe, however, is still limited and in 
some countries local authorities are unwilling 
to go down this route in the absence of specific 
legal provisions, which remove doubts about 
the validity and enforceability of an energy 
performance contract.

The EBRD’s programmes for 
supporting EnPC in transition 
countries
As noted above the EBRD is active in several 
of its countries of operations to develop 
and finance the EnPC market. The aim of 
these programmes is two-fold: (i) to provide 
dedicated technical assistance (in the form 
of capacity-building, support for legal and 
regulatory reform and implementation of pilot 
projects) to local authorities to prepare, tender 
and implement an energy saving programme 
based on EnPC funded by private contractors 
and repaid from future energy savings; and 
(ii) to support the development of dedicated 
financing instruments able to provide long-
term finance against the receivables due 
under EnPC contracts. The main activities 
are summarised as follows.

Bulgaria and Romania

In both these countries there already exist 
dedicated energy efficiency financing 
vehicles which can potentially finance EnPC 
contracts (the Bulgarian Energy Efficiency 
Funds and Romanian Energy Efficiency Fund, 

respectively). The Bank is discussing with 
each of these the possibilities for providing 
additional finance to establish an EnPC 
financing facility. In parallel grant funding 
has been approved (in Romania from the 
Global Environment Facility, or GEF and in 
Bulgaria from the Kozloduy International 
Decommissioning Support Fund) for 
implementing comprehensive technical 
assistance programmes to support cities in 
preparing, tendering and implementing EnPC 
programmes. This work follows extensive due 
diligence in both countries to establish the 
basic commercial principles of an EnPC within 
the relevant legal frameworks.

Russia

With additional grant support from the GEF 
the Bank (together with the International 
Finance Corporation) has been working closely 
with the Ministry of Economic Development 
on development of the required secondary 
regulations for EnPC and related legislation 
such as the budget and procurement laws. In 
parallel with this legal reform work the EBRD 
is now engaging consultancy resources to 
work with selected cities and local authorities 
on preparation of EnPC programmes. This will 
involve technical building assessments and 
preparation of tender documents as well as 
development of model EnPC contracts and 
procedures for implementation and monitoring 
the performance of ESCos.

While focusing on supporting cities to launch 
EnPC programmes the Bank will also identify 
the most appropriate instruments for providing 
the needed finance. Commercial banks are 
unwilling to lend against an EnPC risk at this 
early stage in the development of the market 
and there are no known sources of dedicated 
finance such as those that have been 
identified in Romania or Bulgaria. However 
many regional authorities have established 
funds for financing a range of activities in 
Russia and it is hoped that such instruments 
can be developed to finance EnPC contracts.
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Ukraine

The EBRD has undertaken extensive due 
diligence on the legal and regulatory framework 
for EnPC in Ukraine and has provided 
recommendations to the local governments 
on improving the regulatory framework so 
it enables EnPC. As part of its programme 
in Ukraine, the EBRD is working with a small 
number of cities on financing initial EnPC 
programmes as demonstration projects. 
Under the new budget code which has just 
been signed into law the general framework 
for EnPC is more positive and it is hoped 
the first demonstration projects can now 
proceed more rapidly.

In parallel with these first projects the Bank 
is exploring the options for establishing and 
financing a fund at national level which would 
provide a dedicated facility for financing 
EnPC contracts.

Conclusion
By developing the appropriate commercial 
structures and providing the required financing 
instruments private companies in the 
engineering and construction sectors should 
be ready to enter the ESCo market supported 
by a range of financing possibilities for EnPC 
contracts – including the EBRD’s credit lines 
or other sources of long-term finance, as well 
as dedicated financing instruments. With the 
right regulatory environment in place and the 
necessary technical support provided to local 
authorities, an opportunity exists for a very 
substantial programme of energy efficiency 
improvements in public buildings throughout 
the EBRD region.

Peter Hobson
Senior Banker,  
Energy Efficiency and  
Climate Change, EBRD
Tel: +44 20 7338 6737
Fax: +44 20 7338 6942
Email: hobsonp@ebrd.com
One Exchange Square
London EC2A 2JN
United Kingdom
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Developing effective  
energy efficiency  
governance: the IEA Study

Improved energy efficiency is vital if countries 
today are to deal with the pressing challenges 
of climate change, economic development and 
energy security. Some governments now have 
ambitious goals to stabilise CO2 concentrations 
at or below 450 parts per million by 2030. 

While it is accepted that the most cost-effective 
means of contributing towards this goal in the 
immediate term is a massive improvement in 
end-use energy efficiency, governments require 
urgent assistance to ensure that their energy 
efficiency policies are turned into large-scale 
practical solutions. 

However, realising energy efficiency 
improvements can be difficult. It requires 
a combination of technology development, 
market mechanisms and government policies 
that can influence the actions of millions of 
energy consumers, from large factories to 
individual households. 

Governments, energy efficiency stakeholders 
and the private sector must work together to 
achieve the energy efficiency improvements 
needed for sustainable economic development. 

Much has been written about government 
interventions that support energy efficiency, 
and both regulatory and reward mechanisms 
are included in most national energy efficiency 
policies. Less is known about the legal, 
institutional and coordination arrangements 
needed to scale-up energy efficiency. 

Compiling and presenting what is known 
about these important issues – what the IEA 
calls energy efficiency governance – was the 
purpose of the project described here. From the 
legal frameworks and institutions that develop 
and implement policy, to the stakeholders who 
put the policy into practice in the marketplace, 
governance is a critical part of the energy 
efficiency delivery system.

When energy efficiency policies fall short 
of their objectives it is often due to their 
design. Most research on energy efficiency 
policy focuses on financial or technological 
opportunities or market conditions, and fails 
to deal with the broader system of activities 
and institutional arrangements which drive 
an economy. 

Dr Nigel Jollands, Principal Policy Manager, Energy Efficiency and Climate Change, EBRD;
Fani Kallianou, Manager, Energy Efficiency and Climate Change, EBRD; and  
Dr Grayson Heffner, Senior Energy Efficiency Analyst at the International Energy Agency

The International Energy Agency (IEA), with funding from the EBRD and the 
Inter-American Development Bank (IDB), conducted a global review of energy 
efficiency institutions, legal frameworks and coordination mechanisms. This 
study on “energy efficiency governance” (EEG) was published in December 
2010 and reports that successful energy efficiency policy outcomes are 
critically dependent on effective governance systems. The project has 
produced an EEG handbook and a detailed report, providing government 
officials and stakeholders with guidance on setting up effective structures to 
aid the implementation of energy efficiency policy.   

Full results of the project can be 
found at http://www.iea.org/
papers/2010/eeg.pdf.
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Taking such a whole-system perspective of 
energy efficiency implementation requires 
addressing energy efficiency governance 
issues. Unlike the supply-side, where many 
governments have robust, well-resourced long-
term governance structures in place, demand-
side/energy efficiency governance structures 
are less well-established. Unfortunately, 
there has been little analytical work done to 
identify issues and solutions relating to energy 
efficiency governance. 

This article provides an overview of the results 
of the IEA’s study and presents examples 
of both good energy efficiency governance 
practice and areas where frameworks and 
institutions could be improved.

IEA energy efficiency  
governance project
Recognising the need for better insight into 
how energy efficiency policies are effectively 
delivered, the IEA, with the support of the EBRD 
and IDB, conducted a global review of energy 
efficiency institutions, legal frameworks and 
coordination mechanisms. 

The purpose of the energy efficiency 
governance (EEG) project was to help energy 
efficiency practitioners, government officials 
and stakeholders establish the most effective 
EEG structures in their respective countries. 
The project outputs were developed for two 
audiences: policy professionals and energy 
efficiency researchers. A full report contains 
detailed findings relevant for both the policy 
practitioners and the researchers; and a 
companion handbook (available in English and 
Russian) provides the policy practitioners with 
summary information. 

These reports can help governments identify, 
analyse, understand and communicate the key 
factors for ensuring optimal energy efficiency 
governance. Both the full report and the 
handbook will find application in policy dialogue 
and project development with the aim of further 
accelerating energy efficiency actions in the 
EBRD’s countries of operations.

Importantly, the IEA considers that the benefits 
of strong energy efficiency governance apply 

equally to all countries – whether developing, 
developed or those transitioning to a 
market economy. 

The IEA conducted a study into EEG in 
numerous countries to develop a set of 

“lessons learned” and best practice when 
setting up such agencies (scope, powers, and 
so on). The research tools included a survey 
of over 500 energy efficiency experts in 110 
countries, follow-up interviews with 175 experts 
in 27 countries and extensive desk study and 
literature searches on good EEG. The study 
is intended to promote policy dialogue and 
capacity-building for any country seeking to 
improve its arrangements for energy efficiency 
policy development and implementation. 

The EBRD’s interest and role  
in the EEG project
The Bank is interested in the EEG project for two 
reasons. First, energy efficiency is a strategic 
priority for the EBRD. It believes that improving 
energy efficiency can help economies become 
more competitive while mitigating the impact of 
climate change. As a result, the Bank created 
the Sustainable Energy Initiative (SEI). 

The SEI was launched in 2006 to address the 
twin challenges of energy efficiency and climate 
change in its countries of operations – one 
of the most energy-intensive regions in the 
world. However, achieving energy efficiency 
investment is not easy. Such investments 
face many barriers, not the least of which is 
insufficient legal and regulatory frameworks 
(in other words, EEG). The EEG project aims to 
address these shortcomings. If countries can 
improve their EEG, they will have a much larger 
impact on energy efficiency than the sum of 
individual investment projects. 

Second, this project is particularly relevant to 
the Bank’s countries of operations where EEG 
arrangements are often either weak or non-
existent. These arrangements can be improved – 
but what is often lacking is information on how to 
establish effective EEG arrangements. The EEG 
project aims to fill this gap.

This project marks the first collaboration 
between the EBRD and the IEA. The EBRD took 
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note of the IEA’s unique position to carry out 
this study; that is, as a multilateral energy policy 
analysis agency with direct access to relevant 
ministries and institutions in both IEA member 
and non-member countries. The IEA has a 
strong reputation in the countries where the 
EBRD invests, and basing policy dialogue on its 
recommendations will have a higher likelihood 
of positively influencing policy-makers in 
those countries. 

The EBRD’s contribution to the project included 
financial and technical support. In terms 
of financial support, the Swiss government 
contributed €115,000 from its EBRD Swiss 
Technical Cooperation Fund. 

The EBRD provided technical support through 
its involvement in the EEG Reference Group. 
The Group’s role was to provide critical 
comment on the direction of the project. 
Specifically, the Group commented on the 
technical quality of the analysis and outputs, 
and acted as a sounding board for research 
ideas related to the project.  

Findings
This extensive study was able to make high-
level observations as well as present more 
pragmatic guidance. At a high level, the project 

found that successful energy efficiency policy 
outcomes, both in the EBRD’s countries 
of operations and worldwide, are critically 
dependent on an effective system of EEG. Time 
and again, energy efficiency policies have 
failed to deliver their full potential because of, 
in part, limited attention to EEG arrangements. 
Therefore there is an urgent need for 
governments and stakeholders to establish 
effective EEG arrangements. 

EEG is a complex topic and so to provide 
technical guidance the IEA organised the 
diverse range of governance issues into a 
framework of three main pillars:

 � enabling frameworks

 � institutional arrangements

 � coordination mechanisms (see Chart 1). 

The following section provides a brief summary 
of selected elements of the EEG project. For the 
full results, go to: www.iea.org/papers/2010/
eeg.pdf. 

Enabling frameworks

Enabling frameworks are important to EEG 
because they confer authority, build consensus, 
attract attention and provide resources to 
implement energy efficiency policy. Important 
enabling frameworks include laws and decrees, 

Chart 1: 
Energy efficiency governance topics

Energy efficiency governance

Institutional arrangementsEnabling frameworks Coordination mechanisms

Implementing agenciesLaws and decrees

Strategies and plans

Funding mechanisms

Role of energy providers

Funding mechanisms

Private sector cooperation
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International cooperation

Targets and goals

Evaluation and oversight

Inter- and intra- 
governmental coordination
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strategies and action plans, and funding 
mechanisms. 

In recent years there has been rapid growth 
in the number of countries with energy 
efficiency legislation. Almost all the energy 
efficiency experts in the EBRD region indicated 
their country had some form of legislation in 
support of energy efficiency, usually a specific 
law. Moldova, for example, adopted an energy 
efficiency law in July 2010 which calls for 
the development of national and local-level 
measures and programmes to promote energy 
efficiency, and establishes mechanisms for the 
financial support of energy efficiency projects. 
Russia adopted landmark legislation – the 
Federal Law on Energy Saving and Energy 
Efficiency Increase – in late 2009. Other 
countries that have recently enacted energy 
efficiency legislation include Georgia (2008), 
the Kyrgyz Republic (2008), Armenia (2004) 
and Bulgaria (2004). 

Evidence from this review supports earlier 
observations that effective legislation needs to 
contain certain common elements, including:

 � articulation of purpose and intent

 � specific, quantitative, time-bound goals 
or targets

 � justification for government intervention

 � assignment of responsibility for planning and 
implementation

 � provision of funding and resources 

 � oversight arrangements, including results 
monitoring and reporting.

Action plans or strategies are even more 
common in the countries where the Bank 
invests, possibly because of the influence of 
the European Union’s Energy Services Directive. 
Albania, Bulgaria, Croatia, Hungary, Lithuania, 
Poland, Slovenia and Ukraine have all adopted 
energy efficiency action plans or strategies 
since 2007. 

However, the quality of these strategies 
varies greatly. This project found that strong 
strategies and action plans should link energy 
efficiency to the broader policy context, provide 
clear rationale for goals and targets, focus 

on critical priorities, include targets, take a 
learning approach, include clear accountability 
for actions and involve consultation and 
stakeholder engagement.

Institutional arrangements 

The institutions that guide energy efficiency 
policy and regulations are another critical 
element of EEG. Agencies that implement 
policy play an essential role in this institutional 
matrix. In any country, establishing and 
running energy efficiency policies and 
programmes is a challenging task. The 
agency or agencies tasked with this role must 
coordinate policy analysis, project management, 
marketing, programme evaluation and many 
other elements. 

As a result, governments need to consider 
how the functions of improving energy 
efficiency should be organised. Several EBRD 
respondents noted that a strong implementing 
agency needed a strong statutory basis, 
indicating an important link between enacting 
legislation and creating effective implementing 
agencies. Other factors cited as contributing 
to effective implementation included 
strong political support and a dedicated 
funding source. 

Coordination mechanisms

Effective horizontal coordination (that is, within 
a level of government, for example between 
national-level institutions) and vertically 
(between different levels of government, for 
example national to regional) has a direct 
impact on the quality and effectiveness of 
energy efficiency policy. 

Despite the importance of these coordination 
mechanisms, many of the experts polled 
indicated that energy efficiency coordination 
needed to be improved. Only 4 in 10 agreed 
that energy efficiency policy was “well 
coordinated” in their countries. 

Coordination is especially difficult when energy 
efficiency is dispersed among multiple agencies. 
In this case, inter-agency agreements and 
coordinating committees become important. 
One example of an effective coordinating 
committee is Turkey’s Energy Efficiency 
Coordination Board (EECB) – a consultative 
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body that seeks to improve policy coordination 
across ministries and municipalities. And 
Hungary’s Inter-Ministerial Committee for 
Energy Efficiency decides on financial support 
for energy efficiency projects within the 
framework of the different support schemes 
managed by the Energy Centre. The Committee 
draws broadly from throughout government 
and includes a non-governmental organisation 
(NGO) representative for diversity.

Evaluation is also critical to good EEG. It is used 
to test planning assumptions, monitor overall 
results, compare programme performance, 
fine-tune implementation processes and 
incorporate lessons learned into future policies 
and programmes. Evaluation is particularly 
crucial to energy efficiency programmes 
because energy efficiency impacts are more 
difficult to measure than other clean energy 
sources, such as renewable energy. Despite 
its importance, the IEA survey found that only 
about half of respondents from the EBRD’s 
countries of operations reported evaluation 
efforts. Many of these evaluations were self-
evaluations rather than evaluations done by 
independent or oversight agencies. 

Lack of evaluation protocols, databases and 
data collection frameworks was cited as a 
major impediment to creating a competent 
evaluation process. In Russia the recently 
enacted Law on Energy Saving and Energy 
Efficiency Increase (Federal law No. 261-FZ) 
lists more than 80 criteria, including evaluation 
protocols, for inclusion in federal, regional 
and municipal pro jects. However, the new 
Russian Energy Agency is still developing the 
methodology for evaluations. Clearly, scaling-
up evaluation capacity and arrangements is an 
important EEG issue for the transition countries.

Conclusions and next steps
Despite uncovering a broad agreement on the 
importance of energy efficiency governance, 
this study shows a relatively low level of 
understanding of the role and core elements of 
an EEG framework. To a certain degree, policy-
makers and stakeholders have essentially 
been driving energy efficiency governance 

“in the dark”. 

This study set out to shed light on the 
development of effective EEG, and was able 
to identify several elements of the governance 
framework that all governments should 
consider in their delivery of energy efficiency 
policies and programmes. Enabling frameworks, 
institutional arrangements and coordination 
mechanisms form the core elements of 
good EEG.

So, what is good EEG? Answering this question 
is difficult, not least because there is so 
much variety from country to country and 
government structure. An EEG scheme that 
is effective in one country may fail in another. 
The most straightforward way to gauge 
the effectiveness of an EEG scheme is to 
examine outcomes or results, rather than the 
scheme itself. Considering the results of this 
study, several outcomes stand out as being 
fundamental to effective EEG. As a minimum, 
governments implementing energy efficiency 
governance should:

 � confer sufficient authority to implement 
energy efficiency policies and programmes

 � build political consensus on goals 
and strategy

 � create effective partnerships for policy 
development and implementation

 � assign responsibility and create 
accountability

 � mobilise resources needed for policy 
implementation

 � establish a means to oversee results.

As well as attempting to shed light on good EEG, 
the study made three other key findings.

Alternative governance mechanisms can 
achieve similar results. Some governance 
mechanisms described in this study work 
extremely well in the country profiled, but may 
not work in a different country. Also, some 
activities will raise particular challenges in one 
case but not another, for example enacting 
energy efficiency legislation may be difficult in 
some situations, while mobilising the private 
sector may be difficult elsewhere. 

Fortunately, this study found that alternative 
governance mechanisms can sometimes 
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achieve the same result, through different 
means. For example, if an energy efficiency law 
is difficult to enact, it might be possible to adopt 
a strategy or action plan that will have the same 
result of conferring the authority needed to 
implement energy efficiency policies.

Some governance mechanisms can deliver 
multiple results. Chart 1 illustrates how several 
outcomes can be served by a single governance 
mechanism. Laws and decrees, strategies and 
action plans, public-private sector cooperation 
all have the capacity to deliver multiple good 
governance results. 

Linking governance mechanisms reinforces 
their effectiveness. The IEA study found many 
examples in which different governance 
mechanisms have been inter-linked in ways 
that multiply their effectiveness. Laws and 
decrees are the most common example, as 
an energy efficiency law provides a vehicle to 
establish multiple inter-related governance 
mechanisms. The Russian Federal Energy 
Efficiency Law 261, for example, established 
obligatory energy efficiency measures (such 
as installation of energy meters), deadlines for 
their implementation and penalties for  
non-compliance. 

Next steps 

So what is the EBRD doing to ensure the 
lessons learned from this project are applied in 
its countries of operations? The Bank is already 
using the project’s findings in policy discussions 
with governments, for example in:

 � Kazakhstan and Moldova regarding the 
establishment of energy efficiency agencies

 � Bulgaria, Russia and Ukraine relating to 
the development of their legislative and 
regulatory frameworks.

The results of the study are also feeding into 
the IEA’s ongoing global energy efficiency 
capacity-building. A module on policy delivery 
frameworks has been incorporated into the 
standard curriculum of the IEA’s training on 
energy efficiency and climate change policy 
as well as the G-8’s programme “Worldwide 
Energy Efficiency Action on Capacity Building 
and Training”. As for the transition countries, 

there are plans to have such a workshop in 
Russia in the first half of 2012.

It is clear that establishing effective EEG is 
urgently needed – particularly in the transition 
region. This project draws on the experience of 
many experts from around the world to shed 
light on good EEG practice. It is hoped that 
this report will help to support practitioners, 
government officials and stakeholders 
in their ongoing endeavours to establish 
the most effective EEG structures in their 
respective countries. 
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1. In October 2005 the European 
Community, represented by 
the European Commission as a 
party, and Albania, Bosnia and 
Herzegovina, Bulgaria, Croatia, 
Montenegro, Former Yugoslav 
Republic of Macedonia, Romania, 
Serbia and UNMIK on behalf of 
Kosovo under UNSCR 1244 as 
Contracting Parties signed the 
Treaty establishing the Energy 
Community. Bulgaria and Romania 
became EU members in 2007 and 
participants to the Treaty. The Treaty 
requires the Contracting Parties to 
implement important parts of the 
acquis communautaire, provides 
for the creation of a single energy 
market and the mechanism for the 
operation of network markets. It 
also establishes the stakeholders 
and institutions of the Energy 
Community (the Ministerial Council, 
the Permanent High Level Group, 
the Regulatory Board, Fora and the 
Secretariat) as well as the decision-
making process. 

2. The Contracting Parties to the 
Energy Community Treaty as of 
August 2011 are Albania, Bosnia 
and Herzegovina, Croatia, FYR 
Macedonia, Moldova, Montenegro, 
Serbia, UNMIK and Ukraine.

3. The Ministerial Council is 
the principal decision-making 
institution of the Energy Community. 
It makes the key policy decisions 
and adopts the Energy Community’s 
rules and procedures. The 
Ministerial Council meets once 
per year and is composed of the 
ministers in charge of energy 
from each Contracting Party and 
two representatives from the 
European Union.

Progressing towards  
a greener Energy  
Community 

Renewable energy acquis 
communautaire in the Energy 
Community
Renewable energy constitutes an intrinsic 
part of the energy acquis communautaire 
provided in the Treaty establishing the Energy 
Community,1 which came into force in 2006. 
The implementation of adequate legal and 
regulatory measures aimed at promoting energy 
produced from renewable sources by each 
Contracting Party2 is central to the region’s 
efforts to address common challenges such 
as a growing dependence on energy imports 
and the fragile security of energy supplies. In 
addition, the increased use of renewable energy 
provides sustainable economic development 
of the local communities and mitigates the 
energy and transport sectors’ impact on 
the environment. 

By signing the Energy Community Treaty the 
Contracting Parties are obliged to implement 
the EU acquis related to gas, electricity and the 
environment within certain deadlines. However, 
the renewable energy acquis has not defined 
an obligatory implementation deadline under 
the Treaty. Instead it requires the Contracting 
Parties to submit plans for the implementation 
of Directive 2001/77/EC on the promotion of 
electricity produced from renewable energy 

sources in the internal electricity market and 
Directive 2003/30/EC on the promotion of 
the use of biofuels or other renewable fuels for 
transport within a year after the Treaty came 
into force, as stipulated in Article 20 of the 
Treaty (known as “the Plans”). 

The Plans contain the deadline for 
implementation of all articles of Directives as 
well as responsible institutions for transposition 
of the Directives. Based on the Plans submitted 
by all Contracting Parties – Albania, Bosnia and 
Herzegovina, Croatia, Former Yugoslav Republic 
(FYR) of Macedonia, Montenegro, Serbia 
and UNMIK – the obligation under Article 20 
of the Treaty was considered fulfilled at the 
Ministerial Council3 meeting in June 2007. The 
Energy Community Secretariat (ECS) monitors 
each Contracting Party’s progress annually, 
according to the Treaty’s requirements. At 
the same time, the Secretariat noted delays 
in implementation of the Plans along the 
respective deadlines, although the formal 
requirements of the Treaty were met.

The protocols for the accession of Moldova and 
Ukraine to the ECS in May 2010 and February 
2011, respectively, envision a different 
timetable for the submission of their Plans, 
taking into account the new members’ later 
date of accession.  

Gabriela Cretu, Electricity Expert, Energy Community Secretariat and  
Karolina Cegir, Gas Expert, Energy Community Secretariat 

The promotion of energy from renewable sources became the focus of the 
Energy Community following the Climate Action legislative package adopted 
in the European Union at the end of 2008. Building on the existing renewable 
energy requirement included in the Treaty establishing the Energy Community, 
the Contracting Parties have started to shape their legislative and regulatory 
frameworks to accommodate more energy from renewable sources in 
their energy mix.     
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4. See http://ec.europa.eu/
climateaction/

Renewable Energy Task Force
Following the launch of the European Union 
Climate Change package4 in 2008, the 
renewable energy issues have gained greater 
ground in the context of the Energy Community 
harmonisation process. On 11 December 
2008, the 5th Ministerial Council adopted the 
European Commission’s proposal to launch 
an impact assessment study of the possible 
integration of the Directive 2009/28/EC into 
the Energy Community Treaty. As part of this 
process, a Renewable Energy Task Force was 
set up in 2009 to act as an expert body on the 
adaptation of the relevant aspects of Directive 
2009/28/EC for the Contracting Parties such 
as overall targets for the share of energy 
from renewable sources in the gross final 
consumption of energy in 2020, which are set 
for the EU Member States in Annex I of Directive 
2009/28/EC.

To support the fulfilment of the Task Force’s 
mandate, the ECS has commissioned a study 
on assessing the impact and the modalities 
of a possible inclusion of Directive 2009/28/
EC into the Energy Community acquis by 
calculating the 2020 renewable energy targets 
for the Contracting Parties, which follows the 
same methodology the European Union used 
for setting the EU Member States’ national 
targets. Given the problems with reliability 
of data, inconsistency in data collection and 
measurement methods across the region 
related mainly to biomass consumption, 
mandatory renewable energy targets could not 
be established at that time. Consequently, in 
2010 the European Commission proposed to the 
Ministerial Council a Recommendation rather 
than a binding decision on the implementation 
of Directive 2009/28/EC in the Energy 
Community. Since the Directives 2001/77/
EC and 2003/30/EC will be repealed in the 
European Union with effect from 1 January 2012, 
the voluntary approach of a Recommendation 
has been chosen as a transitory measure to gain 
momentum and to advance the creation of the 
legal and regulatory frameworks until the final 
agreement on the complete implementation of 
the Directive 2009/28/EC is reached.

In addition, to ensure reliability of the statistical 
data, which is the basis of the 2020 renewable 

energy targets calculations, the ECS has 
launched another study to perform biomass 
consumption surveys among the Contracting 
Parties at the end of 2010. The preliminary 
results show that for some Contracting Parties 
biomass consumption, mainly for household 
heating, is a few times higher than the officially 
registered energy statistical values, indicating 
that the energy consumption and future energy 
demand need to be re-adjusted. Further, the re-
calculation of 2020 renewable energy targets 
for the Contracting Parties will update the 
results of this study and will prepare the basis 
for an agreement on the adaptation of Annex I 
of the Directive 2009/28/EC that will contain 
the overall targets for the share of energy from 
renewable sources and indicative trajectory 
targets by 2020 for the Contracting Parties.

The Recommendation

The Recommendation 2010/01/MC-EnC on the 
promotion of the use of energy from renewable 
sources to implement selected provisions 
of the Directive 2009/28/EC (known as the 

“Recommendation”) envisages the voluntary 
implementation of selected provisions of the 
Directive 2009/28/EC. The focus is shifted 
from “the electricity produced” to “the use 
of energy” from renewable sources in gross 
final energy consumption, acknowledging the 
significant contribution renewable sources 
might have for the energy used for heating and 
cooling. Directive 2009/28/EC sets an overall 
EU target of 20 per cent of renewable energy 
in total final energy consumption by 2020 
and introduces cooperation mechanisms to 
meet the targets for each Member State. The 
Directive also stipulates that 10 per cent of 
energy derived from renewable energy sources 
is to be used for transport.

The Recommendation has identified four key 
issues on which the Contracting Parties can 
start working immediately. They are: 

(i)  renewable energy action plans: which assess 
the available potential and opportunities to 
develop renewable energy sources

(ii)  support schemes: which involve the 
implementation of appropriate incentives 
to support renewable energy projects. 
Such support schemes, where appropriate, 
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could be complemented by, among other 
things, investment aid, tax exemptions or 
tax reductions

(iii)  framework conditions: which are 
streamlined for the promotion of renewable 
energy in terms of administrative 
procedures, regulations and codes, access 
and operation of the grids, guarantees of 
origin for electricity, heating and cooling, 
as well as certification of installers as an 
essential part of a rapid deployment of 
renewable energy sources 

(iv)  biofuels sustainability criteria, with 
respective deadlines: which are to 
be implemented to allow economic 
operators to prove their compliance with 
the sustainability requirements of the 
Directive 2009/28/EC.

Simplified Renewable Energy Action Plan

In order to support the reporting requirements 
under the Recommendation and ensure 
compatibility with the EU Member States 
National Renewable Energy Action Plans, a 
customised and shortened template of the 
Plan for the Contracting Parties was agreed 
by the Renewable Energy Task Force. The 
Simplified Renewable Energy Action Plan 
(SREAP) contributes to the transparency of the 
governmental targets for renewable energy 
and has been welcomed by potential investors. 
The SREAP has been developed according to 
the first requirements of the Recommendation 
and will be adjusted to include all reporting 
requirements of each country within the 
relevant deadlines.

In the upcoming period, the Renewable Energy 
Task Force will focus its efforts on two major 
activities: finalising work on the adaptation 
of Directive 2009/28/EC for the Energy 
Community’s Contracting Parties, including 
discussions towards agreement on the 2020 
renewable energy targets; and continuing the 
implementation of the Ministerial Council’s 
Recommendation. 

From policy to implementation 
The Contracting Parties have started the 
transposition of the renewable energy 

directives as set out in their national Plans. 
In an attempt to meet an ambitious agenda, 
the parties have shown an appreciation of 
the major benefits of the renewable energy 
sources, including security of energy supplies, 
greenhouse gas (GHG) emissions reduction and 
sustainable development, although the formal 
requirements of the Treaty to submit Plans on 
the implementation Directives 2001/77/EC 
and 2003/30/EC have been met. Taking into 
account the potential of renewable energy to 
contribute to the countries’ energy mix, some of 
the Contracting Parties have already developed 
energy strategies and plans for the promotion 
of renewable energy. 

The Contracting Parties’ legal and regulatory 
frameworks are in the process of reform 
and harmonisation, and these would 
provide additional guarantees to investors 
to capitalise on significant hydro, biomass, 
wind and solar potential in the region. The 
region’s attractiveness is dependent not 
only on the beneficial support schemes that 
are already available in almost all cases but 
also on the streamlined means of dealing 
with administrative procedures such as 
authorisations, permissions or licensing aimed 
at minimising the non-cost barriers for the 
development of renewable energy projects. 
The existing guides for renewable energy 
investors developed by the governments of 
Croatia and Serbia, for example, show that 
there is more work to be done to make the 
administrative and grid access processes more 
clear, simplified, less burdensome and with 
defined and transparent timetables to process 
the applications for authorisation, building or 
connection to the grid.

As a next step, the grid operators in most 
Contracting Parties will choose the most 
appropriate mechanism to develop the 
transmission and distribution infrastructure 
to allow the secure operation of the electricity 
systems and to accommodate further 
development of electricity production from 
renewable sources. The initial caps on wind 
capacities can be gradually removed if the 
regional approach for maintaining the balance 
of the electricity systems is considered.
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Introducing regulatory reforms  
to the Contracting Parties 
Albania

The draft of the Renewable Energy Law 
which transposes the key principles of the 
new EU Directive 2009/28/EC is currently 
under consideration in Albania. The draft 
Law is focused on electricity production 
from renewable sources but it also regulates 
renewable energy for heating and cooling. The 
provisions of the draft Law make reference to 
the Law for Production, Transport and Trade 
of Biofuels which has transposed the key 
provisions of Directive 2003/30/EC (such 
as indicative targets, incentive measures 
for the promotion of biofuels and reporting 
requirements) in 2008. However to fulfil the 
requirements of the more recent Directive 
2009/28/EC in relation to biofuels, the existing 
Law on Biofuels will need further revision.

According to the draft Albanian Renewable 
Energy Law, national renewable energy targets 
will be adopted by the Council of Ministers 
after an agreement in the Energy Community 
is reached in relation to the implementation 
of the Directive 2009/28/EC. The Renewable 
Energy Law is expected to be adopted this year 
and the Energy Regulatory Entity (ERE), will 
be mandated to introduce feed-in tariffs as a 
support scheme for energy from renewable 
sources and to implement a system for 
guarantees of origin. The existing tariffs for 
small hydropower plants (HPPs) are not proper 
support schemes and will need to be revised in 
the near future. 

Bosnia and Herzegovina

In Bosnia and Herzegovina there is no 
legislation at a state level regulating the 
promotion of renewable energy sources. 
Some progress can be noted in relation to 
the implementation of renewable energy 
acquis at an entities level. In March 2011 the 
Government of Republic of Srpska adopted a 
Decree for the promotion of energy generated 
from renewable energy sources. The Decree 
has established an indicative target of 35.98 
per cent of energy generated from renewable 
energy sources in 2020, starting from a share 
of 29.1 per cent in 2005. The Decree also set a 

10 per cent renewable energy share in transport 
and introduced a target of 33.73 per cent 
electricity from highly efficient co-generation up 
to 2020. In addition to the targets, the Decree 
has introduced some incentive measures.  

Several rules developed by the Regulatory 
Commission for Energy of Republic of Srpska for 
certification of the producers entitled to support 
schemes (which are calculated as the market 
electricity price plus premium) are awaiting 
approval following the public hearing. Once the 
rules are approved they will be forwarded to the 
government for consent.  

The Federation of Bosnia and Herzegovina 
(FBiH) has adopted a Regulation on the 
utilisation of renewable energy sources and 
co-generation in 2010. The Regulation includes 
an obligation to purchase electricity from 
energy producers using renewable sources. 
This is a 12-year contract at a guaranteed price 
and gives priority dispatch for electricity from 
renewable sources. A draft Electricity Law and 
a draft Law on renewable energy sources await 
Parliamentary approval. Secondary legislation 
on the implementation of the two laws will 
need to be developed in the near future. The 
Federation has also finalised a government 
decision on renewable energy sources (RES) 
targets by 2020.

Both entities made efforts to adopt a SREAP 
at an entities level, while the preparation 
of a national plan is pending finalisation 
and submission.

Croatia

Of all Contracting Parties, Croatia takes the 
most consistent approach to the promotion of 
renewable energy sources and has developed 
coherent legislative and regulatory frameworks 
to support the development of renewable 
energy projects. Moving beyond the existing 
requirements in the Treaty related to renewable 
energy and driven by the negotiations for EU 
accession, Croatia agreed to a mandatory 
national target for renewable energy of 20 
per cent in gross final energy consumption 
in 2010. The Energy Development Strategy 
adopted in 2009 also includes an objective 
of a 35 per cent share of renewable energy 
in total electricity generation (including 
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large HPPs) and of a 10 per cent share of 
renewable energy in the transport sector by 
2020. Croatia transposed the requirements of 
Directives 2001/77/EC and 2003/30/EC and 
is already at an advanced stage regarding the 
implementation of Directive 2009/28/EC. The 
National Renewable Action Plan has been 
submitted along the deadlines for the EU 
Member States. The support schemes are in 
the form of feed-in tariffs and the Croatian 
Energy Market Operator (HROTE) has been 
appointed as the issuing body for guarantees 
of origin for the electricity produced from 
renewable sources. The Grid Code sets a 
limitation on the total capacity of wind farms to 
be connected to the grid due to environmental 
concerns and the system operation.

As regards biofuels, the legislative framework 
consists of the Act on Biofuels for Transport; 
the National Action Plan on incentives for 
production and use of biofuels 2011-20; 
and the Ordinance on the Measures for 
Promotion of Use of Biofuels. 

FYR Macedonia

FYR Macedonia adopted the Energy Law in 
2011. This provides the framework for the 
implementation of Directive 2009/28/EC and 
envisages the creation of a national Action 
Plan for renewable energy to meet the 2020 
renewable energy target. The SREAP to meet 
the requirements of the Ministerial Council 
Recommendation has been adopted and 
submitted to the Secretariat.

In October 2010 the government set an 
indicative target for energy produced from 
renewable sources in total energy consumption 
in 2020 at 21 per cent. According to the 
government’s decision the target share will be 
reached by the development of new renewable 
energy capacities and strong energy efficiency 
measures in accordance with the Strategy for 
utilisation of RES until 2020 and the Strategy 
for energy efficiency for the same time period. 
The Energy Law defines that the electricity 
transmission or distribution system operators 
within the operational possibilities in the 
relevant system shall provide priority access 
for the electricity generated from renewable 
sources. The Electricity Market Code is yet to be 

adopted by the Energy Regulatory Commission 
(ERC) to integrate the electricity produced from 
renewable sources into the market.

The ERC has issued rulebooks for the 
utilisation of RES and has advised of the 
status of preferential producers. In July 
2011 the government established maximum 
installed power for different renewable energy 
technologies and decreased the feed-in tariffs 
for solar photovoltaics to follow the market trend.

Indicative targets (5.7 per cent by 2010 and 
10 per cent by 2020) for biofuels were already 
set in 2006 by the Rulebook for the Quality 
of Liquid Fuels and by the Energy Law in 
2008. The legislative biofuels framework was 
strengthened in 2011 by the new Energy Law. 
The Energy Law provides a basis to impose 
obligatory targets on the market operators. 
Many provisions of Directive 2003/30/EC, 
such as incentive measures and monitoring 
and reporting obligations, require further 
transposition by way of secondary legislation.

Moldova

Moldova submitted a plan to implement 
Directives 2001/77/EC and 2003/30/EC 
according to the deadline in the accession 
protocol of 31 December 2010. 

The Law on Renewable Energy of 2007 
stipulates renewable energy targets of 6 per 
cent until 2010 and an obligation for reaching 
a 20 per cent share of energy from renewable 
sources by 2020. The Law also introduces 
support schemes based on approved tariffs 
that are to be set by the Moldovan Energy 
Regulatory Agency (ANRE) for 15 years, as 
well as certification schemes on guarantees 
of origin issued by the grid operators. The 
Law established an Energy Efficiency Fund to 
promote and support energy efficiency and 
renewable energy projects. Ambitious biofuel 
targets were also set at 6 per cent until 2010 
for ethanol fuel mixed with gasoline within 
total gasoline consumption; and 5 per cent for 
biodiesel in the diesel mix. The Law also set a 
20 per cent target of biofuels in the total fuel 
mix until 2020.

Amendments on the Law on Renewable Energy 
are under deliberation to bring it into closer 
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compliance with Directives 2001/77/EC 
and 2003/20/EC and to implement some 
provisions of Directive 2009/28/EC as set out 
in the Ministerial Council’s Recommendation 
of 2010. The targets are not properly set 
in compliance with Directive 2001/77/EC, 
as reference is made to the total energy 
generated not consumed. Moreover, the 2020 
targets for energy and biofuels will have to be 
revised to match the adaptation of Directive 
2009/28/EC for the Energy Community. 
Adequate feed-in tariffs for all types of 
technologies have yet to be developed by ANRE.

Montenegro

The importance of promoting renewable energy 
can be implicitly derived from the Montenegrin 
constitution, which stipulates that Montenegro 
is an “ecological State”.

The Energy Development Strategy to 2025 
set a target of a 20 per cent share of energy 
from renewable sources in primary energy 
consumption to be achieved in 2020-25. The 
Energy Law adopted in April 2010 includes 
a special chapter on renewable energy. It 
specifies that a RES target will be adopted by 
the government. The Law determines the rights 
and obligations of all participants in the energy 
sector, gives priority access to the network 
for the producers of RES, introduces support 
schemes for RES, which have to be further 
adopted by the government, defines guarantees 
of origin and assigns the authority to the 
national regulator to issue them. The Law also 
transposes several requirements from Directive 
2009/28/EC, namely the definitions of: (i) 
the RES target in total energy consumption 
for electricity; (ii) energy for heating and 
cooling; and (iii) guarantees of origin, which 
will be issued for electricity produced from 
RES and from high-efficiency co-generation 
plants. Feed-in tariffs for small HPPs, wind and 
biomass are in development.

Directive 2003/30/EC, together with targets in 
the transport sector, has not been transposed 
so far. Nonetheless, taking into account 
policy-makers’ commitment to introduce the 
transport targets and the ongoing technical 
assistance, certain positive steps are expected 
in this direction. 

Serbia

At the end of July 2011 Serbia adopted a new 
Energy Law, which regulates traditional and 
renewable energy. The 2005 Serbian Energy 
Development Strategy to 2015 promotes 
RES. The legal framework for the latter was 
completed with several governmental decrees 
addressing the shortcomings in attracting 
investment in RES projects. The Decree 
amending the Energy Sector Development 
Strategy for 2007-12 set an interim renewable 
target for 2012 providing for an increase of 
2.2 per cent for the electricity produced from 
RES at the 2007 levels. Serbia has introduced 
feed-in tariffs for small hydro (up to 10 MW), 
wind, solar, biomass, geothermal, biogas and 
energy produced from landfill or sewer gas. 
The integration of wind capacities to the grid 
is currently limited to 450 MW due to system 
constraints, while the solar limit of 5 MW is 
mostly to control the increase of the electricity 
price for consumers. 

In July 2010 Serbia adopted a Biomass Action 
Plan, aimed at defining a strategy for biomass 
utilisation. One of the main tasks of the Plan 
is to identify bottlenecks in the process of 
biomass utilisation and ways of overcoming 
them. The Plan focuses on short-term 
activities (to the end of 2012) but also provides 
recommendations for long-term action. 

The Decree has introduced an obligation on 
a mixture of fossil fuels and biofuels. Targets 
for biofuels have been adopted, but are not 
really in line with the Directive 2003/30/EC 
(which defines biofuels share as 5.75 per cent 
in 2005) since the share of fuels in transport 
are 0.76 per cent for 2010, 1.52 per cent for 
2011 and 2.28 per cent for 2012. Most of the 
provisions of Directive 2003/30/EC are yet to 
be transposed. 

Ukraine

Ukraine has not yet submitted the plan for the 
implementation of Directives 2001/77/EC and 
2003/30/EC. The national indicative targets for 
electricity produced from renewable sources 
were determined in the 2006 Ukraine Energy 
Strategy for the period until 2030 but they are 
not in compliance with the Directive  
2001/77/EC.
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The State Agency on Energy Efficiency and 
Energy Conservation (SAEEC) is responsible for 
the implementation of state policy in the areas of 
renewable energy and energy efficiency. SAEEC’s 
draft Law of Efficient Utilisation of Fuel and 
Energy Resources envisages the development 
of a legal framework for the utilisation of RES 
and alternative fuels. To bring the “renewable 
energy” definition into compliance with Directive 
2009/28/EC, all Ukrainian legal and regulatory 
Acts with a reference to “alternative energy” will 
be amended.

The 2009 amendments of the Electricity Law 
introduced the application of a “green tariff” for 
electricity produced from renewable energy 
sources. The values of the green tariffs will be 
established individually for each business entity 
and each renewable energy technology until 
1 January 2030. The green tariff is calculated 
based on a co-efficient applied to the retail 
electricity tariff in the range of 0.8 for small 
HPPs to 4.8 for solar photovoltaic. There is 
no priority dispatch for renewable electricity, 
however, the mandatory purchase of renewable 
electricity by the wholesale electricity supplier 
is guaranteed and has been ensured since 
2009. It is envisaged that the wholesale market 
supplier will be soon removed, however, at 
this time there is no indication as to how the 
renewable electricity will be integrated into the 
market after the change in the market model.

In 2011 Ukraine adopted a new Law whereby 
the mandatory usage of locally produced raw 
materials, fixed assets and services in the 
development of a renewable energy facility is set 
as a condition for producers to receive the “green 
tariff” for the RES electricity produced. The usage 
of local products shall be no less than 30 per 
cent starting from 1 January 2012, growing to 50 
per cent as of 1 January 2014. This requirement 
applies also to the electricity produced from 
solar energy, where a minimum of 30 per cent 
Ukrainian raw materials must be included in the 
production cost of the solar modules/panels for 
the producer to qualify for a “green tariff”.

The Law on Alternative Fuels (2009) is a good 
step towards the transposition of Directive 
2003/30/EC. Ukrainian biofuels targets are 
not yet in compliance with the Directive but the 
Energy Strategy of Ukraine to 2030 envisages 

an increase of the share of alternative fuels 
(including biofuels and compressed natural gas) 
in total fuel and the country’s energy balance 
up to 19  per cent in 2030. The government 
has adopted transparency rules whereby the 
business entities must publicise information on 
the availability of biofuels in Ukraine. 

UNMIK

UNMIK has submitted the Simplified Renewable 
Energy Action Plan on the implementation of 
the Directive 2009/28/EC. The Energy Strategy 
for 2009-18, adopted in 2010, recognises the 
importance of using renewable energy sources 
for electricity generation and heating and the 
need to adopt a legal and regulatory framework 
stimulating investments in RES projects. 
In 2007 the Ministry of Energy and Mining 
adopted 7.78 per cent RES targets for 2016 for 
both electricity and heat produced from RES, 
including ambitious annual indicative targets. 

Feed-in tariffs have been adopted by the Energy 
Regulatory Office (ERO) for small HPPs and wind 
farms. The government has provided a five-year 
buy-out contract for electricity produced from 
RES and co-generation with the possibility 
for extension. The regulator is empowered 
by the Law on the Energy Regulator to issue 
guarantees of origin for electricity or heat 
produced from RES.

The legal and regulatory framework for 
promotion of electricity produced from RES is 
well developed. The focus for implementation 
should now shift to increasing the effectiveness 
of the measures already in place. The feed-in 
tariffs for technologies other than wind and 
hydropower have yet to be adopted. 

The implementation of Directive 2003/30/
EC, including the set-up of indicative targets, 
is still lagging behind. Further promotion 
and development of incentive measures for 
biofuels is needed, especially with regard to the 
sustainability criteria in Directive 2009/28/EC. 
The extensive use of biomass (reportedly from 
illegal logging) for heating must be properly 
addressed by the institutions involved in 
forest management.

This article expresses the personal opinion of 
the authors and not the official position of the 
Energy Community Secretariat.
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Conclusion
The Energy Community Treaty is the appropriate 
framework for the import of the EU energy 
policy into non-EU countries. The policy to 
promote the use of energy from renewable 
sources in the Contracting Parties is central 
to the development of the energy sectors and 
the completion of the legal and regulatory 
frameworks will foster the implementation of 
additional projects to attract investments in 
renewable energy and support the development 
of local communities. Unlocking the significant 
renewable energy potential available in the 
region will transform the Energy Community into 
a greener, more energy-secure and pleasant 
place to live.
More information can be found at:  www.energy-community.org

Gabriela Cretu
Electricity Expert 
(including renewable energy)
Tel: +43 1 535 22 22 23
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energy-community.org  

Karolina Cegir 
Gas Expert (including biofuels)
Energy Community Secretariat
Tel: +43 1 535 22 22 18
karolina.cegir@ 
energy-community.org
Energy Community Secretariat
Am Hof 4, Level 5
1010 Vienna
Austria
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1. All information is available 
from the Estonian Wind Energy 
Association’s web page at:  
www.tuuleenergia.ee

Regulation of the  
renewable energy sector  
in the Baltic states

The Estonian renewable energy 
market: an introduction 
Currently 35 per cent of the Estonian electricity 
market is open, in other words, only companies 
with a consumption capacity of over two 
gigawatt hours (GWh) per year are free to 
choose their electricity supplier. As of 1 January 
2013 the entire Estonian electricity market 
will open up and all consumers will be free 
to choose their electricity provider. Until that 
time electricity can be sold only by the state 
monopoly Eesti Energia. 

In 2010, 90 per cent of the electricity 
consumed in Estonia was produced from 
oil shale and 10 per cent from renewable 
energy sources. Compared with 2009, the 
use of renewable energy sources in electricity 
production increased by 76 per cent, reaching 
a total of 862 GWh. For example biomass and 
waste were used as renewable energy sources 
totalling 535 GWh, while electricity produced 
from wind amounted to 274 GWh. In 2011 
the percentage of electricity produced from 
renewable energy sources will increase to 
11.4 per cent.1 

The renewable energy target for Estonia as 
an EU Member State is 25 per cent by 2020. 
These targets have been set by the European 
Commission to enhance the development 
of new electricity production facilities using 
renewable energy sources with a view to a 

cleaner environment and a reduced regional 
dependence on energy imports. Currently 
Estonia is one of the few EU Member States 
that meets these renewable energy targets. 

Support scheme

By law the Estonian Competition Authority 
regulates energy prices. However, in practice, 
this applies only to those prices provided by 
Eesti Energia to small consumers, for example, 
households. All other electricity production 
facilities are free to fix their electricity prices 
and choose their customers. 

Renewable energy producers are eligible for 
a support scheme (that is, a feed-in tariff) 
under the Estonian Electricity Market Law for 
any electricity they produce in excess of the 
market price. Support schemes have been 
introduced to stimulate the development of 
electricity production facilities using renewable 
energy sources, which would help meet 
Estonia’s renewable energy targets by 2020 
and indirectly would reduce greenhouse gases 
and promote a cleaner environment. The 
support schemes, however, are paid out to 
the electricity producers up to a maximum 
of 12 years as of the commencement of 
electricity production. 

The Law sets out the requirements, which need 
to be met by an energy producer to receive 
support from the grid operator for the sold 

Aivar Taro, Partner, Attorneys at Law Borenius, Estonia and  
Kätlin Kiudsoo, Associate, Attorneys at Law Borenius, Estonia

This article provides an insight into the challenges which a potential investor 
may face in the Estonian market during the construction and operation 
phases of a power plant that uses renewable energy sources. The article 
also presents a short overview of the regulation of Latvia and Lithuania’s 
renewable energy markets.   
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electricity. Such electricity must be generated:
 � from a renewable energy source, with the 

exception of biomass

 � in an effic ient co-generation regime2 using 
biomass as a source of energy

 � in an efficient co-generation regime if waste, 
peat or oil-shale processing retort gas is 
used as a source of energy

 � in an efficient co-generation regime with 
a co-generation installation of electricity 
production capacity not exceeding 
10 megawatts (MW)

 � from the use of net capacity of a power 
plant using oil shale, which has commenced 
operation between 1 January 2013 and 
1 January 2016.3 

To receive a support payment, the electricity 
producer must submit an application to the grid 
operator who would pay the following amounts 
(in addition to the market price):

 � €0.0537 per kilowatt (kWh), if the electricity 
is generated from renewable energy sources 
or effective co-generation using biomass

 � €0.032 per kWh, if electricity is generated 
from effective co-generation using waste, 
peat or oil-shale retort or capacity does not 
exceed 10 MW

 � €0.014 to €0.016 per kWh from the use of 
the oil shale power plant. The price varies 
depending on the market price of emission 
reduction units.

In addition, in order to qualify under the support 
scheme, the producer of renewable energy 
must meet the following conditions: 

 � the electricity must be generated by an 
electric power plant conforming to the 
technical requirements set out in the Grid 
Code (a secondary regulation adopted under 
the Electricity Market Act)

 � the electricity producer must fulfil 
certain obligations stipulated by the 
Law (for example, the obligations of a 
balance administrator). 

In general it is feasible for a power plant 
using renewable energy sources to fulfil 

the preconditions for receiving the support. 
However, recently a number of issues have 
arisen in relation to the application of the 
support systems and the period for which they 
are given. For example, support for electricity 
production from wind energy must be paid 
out only until the total annual capacity of 
electricity produced from wind in the country 
has reached 600 GWh. After that capacity has 
been reached, the amount of support paid out 
to each individual producer will decrease in 
proportion to their production. Since there are 
a number of wind parks already in operation 
and a few are under construction, it is only a 
matter of time before the capacity of 600 GWh 
is reached. The support paid to renewable 
energy producers is usually used for repayment 
of the commercial loans of the project company 
as wind power plants require considerable 
financial investment. In reality the duration of 
loan repayment is up to 12 years, and hence 
the timeline of support payments is identical. 
Hence, should the support decrease when 
the total annual wind production capacity is 
reached, the repayment of the loans and the 
future operation of the power plants would be 
put at risk.

Numerous discussions have been held at 
government level to reduce the amount of 
support for renewable energy producers 
because of the producers’ high profit margins. 
The Estonian Competition Authority conducted 
a market analysis on renewable energy 
producers (for example, their profits, turnover 
and production volumes) and concluded 
that the support system should be changed. 
Recently the Estonian Minister of Economics 
and Communication stated that in the autumn 
of this year the support given to renewable 
energy producers would decrease. The 
change proposed by the government is that 
the support should be fixed to the sale price 
of electricity sold on Nord Pool Spot,4 that is, 
the higher the price received from the Nord 
Pool Spot, the lower the support to renewable 
energy producers. One of the main objectives 
of this proposal is to reduce the burden of high 
electricity prices on consumers. Renewable 
energy producers currently operating in Estonia 
have demonstrated an understanding of the 
changed economic situation but they also argue 

2. A co-generation unit is an 
aggregate of technological 
equipment, buildings and 
infrastructure, which is intended 
for the simultaneous production 
of electricity and thermal energy. 
A co-generation unit shall consist 
of one or more co-generation 
installations, the operation of which 
is ensured by auxiliary installations 
and infrastructures for the supply 
of energy resources used in 
production, the removal of waste 
gases, the transfer of the produced 
electricity and thermal energy and 
other infrastructures.

3. Note that the European 
Commission has commenced an in-
depth investigation into the support 
for electricity produced from oil 
shale due to concerns that support 
could be in violation of the EU state 
aid rules. 

4. Nord Pool Spot is a large 
market for electrical energy where 
approximately 340 companies from 
18 countries trade on the exchange. 
The Nord Pool Spot has trading 
offices in Oslo, Helsinki, Stockholm, 
Copenhagen, Tallinn and London.  
In 2010 the Nord Pool Spot group 
turnover in sold electricity was 307 
TWh, representing a value of €18 
billion and 74 per cent of the total 
consumption of electricity in the 
Nordic countries. More information 
is available at:  
www.nordpoolspot.com
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that any regulatory changes should not be 
applied retroactively to existing projects. 

Although the current Estonian legislation 
provides a favourable support system for 
renewable energy producers, the future of 
renewable energy seems to be unclear. At 
this stage no specific details have been made 
available to the public in relation to the expected 
change in the support system. And yet while the 
system and amounts of support are laid down 
in law, at the end support is only paid out for 
electricity which has been provided to the grid 
and accepted by the grid operator. Any changes 
to the support system can only be made after 
consultation with stakeholders and in a manner 
that is objective and transparent.

Grid connection

As noted electricity produced from renewable 
energy sources will receive support from the 
grid operator under the Electricity Market 
Act if the producer conforms to the technical 
requirements set by the Grid Code. The grid 
operator itself decides whether the electricity 
producer meets the Grid Code’s criteria. 
Disputes between the grid operator and the 
electricity producer on the generation facility’s 
compliance with the Grid Code can continue 
for a long time and court review of the grid 
operator’s decision is legally guaranteed. 

In reality, however, the grid operator’s 
acceptance of produced electricity to the grid 
on the basis of the power plant’s conformity 
with all technical requirements has been 
the biggest obstacle for renewable energy 
producers. Hence, in a number of cases, power 
plants using renewable energy sources have 
been operating and producing electricity but not 
receiving the support because the grid operator 
has delayed the issuance of an acceptance 
certificate or refused to issue it. 

For example, grid acceptance problems have 
arisen with wind parks containing a certain type 
of wind turbine produced by a Finnish producer. 
These wind turbines have not been accepted 
by the grid operator because the production 
capacity curve goes below the required limits 
by a matter of seconds. Although the technical 
conditions of these wind turbines have 
improved several times, they still have not met 

the strict conditions5 set by the Grid Code. In 
general, the testing period of a new power plant 
is up to 12 months. However if the power plant 
does not fulfil the requirements within these 12 
months, the testing period is prolonged for an 
unspecified time. In reality, the aforementioned 
wind parks have been having problems for 
more than two years in trying to receive an 
acceptance certificate from the grid operator. 

In order to minimise possible risks in obtaining 
a grid connection, the Grid Code6 has been 
changed (2007-10) so that the electricity 
project of a wind park must be coordinated 
and approved by the grid operator. The grid 
operator must approve the electricity project 
within 30 calendar days of receiving it, except 
in more complex cases where the approval 
deadline is up to 60 calendar days. Thus once 
the grid operator has accepted the electricity 
project of a wind park, it is more difficult for 
the grid operator to argue later that the wind 
park does not meet the criteria necessary for 
grid connection.

In some cases when the grid operator refuses 
to pay support, it still accepts produced 
electricity and the renewable energy producer 
receives the sale price on the open market. 

Approval of Estonia’s Ministry of Defence

While planning the construction of a power 
plant, the investor must apply for several 
approvals from different governmental 
authorities (for example, building permits and 
usage permits), land owners (for example, right 
of superficies and personal right of usage). In 
addition, the approval of local inhabitants must 
be obtained and practice has shown that this 
may be cumbersome. 

In the planning and construction phase of 
a wind power plant, the electricity producer 
needs to obtain an approval from the Ministry 
of Defence. The latter has erected two air radar 
units in the northern part of Estonia and is 
planning to build two more (one on the island of 
Muhumaa and the other in southern Estonia). 
The Ministry controls the region around the 
radar to ensure that there is no disturbance 
caused by wind turbines. It has been proved 
that wind turbines in the vicinity of the radar 
disturb its operation (the Doppler effect) 

5. The technical conditions set 
in the Grid Code are in reality in 
compliance with the relevant EU 
regulations. However as the named 
wind turbines were purchased 
before the Grid Code was amended, 
particular technical conditions 
have arisen which have resulted 
in the wind turbines not being in 
full compliance with the Grid Code 
requirements (certain performance 
curves have not yet fulfilled the 
necessary limits).

6. The Grid Code came into effect on 
1 July 2003.
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leading to probable mistakes in detecting 
targets. It has also been argued that there may 
be an effect on the international protection of 
Estonian airspace due to possible mistakes in 
forwarding information to North Atlantic Treaty 
Organization (NATO). 

Statistics show that the Ministry of Defence 
has approved most of the projects in their 
planning phase: since 2007 the Ministry 
has approved 18 projects (10 of these with 
additional conditions) and rejected five. It is 
vital that an investor planning to construct 
a wind park in Estonia cooperates with the 
Estonian Ministry of Defence and that the two 
sides reach a compromise by, for example, 
changing the position, the height or size of the 
wind turbines.

Construction of offshore wind parks

Most Estonian wind farms are constructed on 
land but there are a couple of new offshore 
wind projects currently under construction. 
To build an offshore wind park in a public 
water body the project company must obtain 
government approval. The application must 
be submitted to the Ministry of Economic 
Affairs and Communications accompanied 
by a draft plan, geographical position plan 
with coordinates, approval by the grid 
operator for connecting to the main grid 
and, if available, an environmental impact 
assessment statement. 

If there is more than one application for 
construction of an offshore wind park within 
the boundaries of a particular public water 
body, the applications will be considered in 
terms of its conformity with Estonia’s social 
and economic development and the national 
strategic development plan. If none of the 
applications can be assessed under those 
considerations, they will be considered in the 
order of submission. 

State approval comes into effect from the 
date of signing of the government order and 
remains in force 50 years after the building 
permit is issued. Once state approval is 
issued, authorisation for special use of water 
and a building permit must be obtained. If 
the project company has not applied for a 
building permit within three years after the 

issue of state approval, the former becomes 
invalid. State approval also becomes invalid if 
the undertaking has not started construction 
of the offshore wind park within five years 
from the receipt of the building permit or if 
the project company has been terminated 
(due to bankruptcy or liquidation) and the 
state approval is not transferred to another 
electricity undertaking.

Conclusion

The Estonian renewable energy market involves 
certain risk areas for new investors, mostly 
in regard to the uncertainties in the amount 
of future support payments and the lengthy 
acceptance procedures of the renewable 
electricity to the grid. The changes to the 
support system will most probably be revealed 
to the public in the autumn of 2011. The Grid 
Code has been changed7 in recent years in 
order to minimise risks for renewable energy 
producers, especially those using wind energy, 
whose generated electricity is not accepted 
to the grid. 

Renewable energy regulation in Latvia
Support mechanisms for renewable energy 
producers differ depending on the type of 
renewable sources, the installed production 
capacity and the applied production technology. 
If renewable energy producers qualify for 
support, they can benefit from a wide range of 
support mechanisms established in the Cabinet 
of Ministers’ regulations, as follows.

 � If the electricity is produced from hydro, 
wind or solar energy, biomass or biogas, 
the energy producer has the right to 
receive support payments for an amount 
set by law in accordance with the quota 
or tariff systems (see below) under 
mandatory procurement.8 

 � If the production capacity of the facility 
exceeds 1 MW and biomass and/or biogas 
has been used in electricity production, 
the producer has the right to receive a 
guaranteed fee9 for the installed capacity.

 � If the electricity is produced in the process 
of co-generation from renewable sources, 
the producer has the right to sell electricity 

7. For example, the requirement to 
coordinate the electrical project of a 
power plant with the grid company.

8. The concept of mandatory 
procurement stems from the 
obligation of the public trader 
(Latvenergo) to purchase electricity 
from the electricity producers that 
fulfil special requirements and/or 
have been selected in a tender. The 
purpose of this obligation is to fulfil 
the requirement that 54.57 per cent 
of annually consumed electricity 
must be produced from renewable 
sources.

9. A guaranteed fee is paid for the 
installed capacity and not for the 
additional capacity. The amount of 
the fee depends on the facility’s 
capacity. The guaranteed fee is 
paid by all end-users of electricity in 
proportion to consumed electricity. 
The fee is included in the tariff paid 
by the end-users (consumers). 
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generated under mandatory procurement 
(tariff system).

 � If the production capacity is 20 MW or more 
regardless of the kind of used renewable 
energy, the producer has the right to receive 
a guaranteed fee for the installed capacity in 
a co-generation plant.

If a power plant qualifies for several support 
mechanisms, the producer can use only one of 
those rights, at its own discretion. 

The first support mechanism, the quota 
mechanism, is based on the quota (amount) or 
percentage of a share of electricity produced 
from renewable energy sources, which must be 
bought by electricity consumers, suppliers or 
producers.10 The Latvian Electricity Market Law 
introduces an obligation to the end-users11 to 
use a certain share of electricity produced by 
renewable energy sources as part of the total 
electricity consumption. The minimum share 
for each type of renewable energy source is 
provided for in Regulation No.262 (for instance, 
the share of energy derived from biogas is 
7.93 per cent, wind power energy is estimated 
at 5.37 per cent). 

Public traders12 must calculate the amount 
of electricity (produced from renewable 
energy sources) subject to mandatory 
procurement on an annual basis according 
to the relevant share of total consumption 
of electricity approved by the Cabinet of 
Ministers. For amounts determined in line 
with this procedure, the Ministry of Economics 
will organise tenders for acquisition of rights 
to sell electricity generated from renewable 
sources (if the applicable normative 
enactments set such a requirement)13 or adopt 
a decision to assign the rights to sell electricity 
within the scope of mandatory procurement 
(if normative enactments do not require 
organising a tender).

The second support mechanism is the tariff 
system, which is based on the obligation of the 
public trader to buy electricity produced from 
renewable sources by producers that have 
obtained the rights to sell electricity under 
mandatory procurement at an elevated price. 
This obligation might be pegged to a particular 
amount of electricity to be bought (if the 

economic operator has received a definite 
quota) or might be in the form of an obligation 
to buy the total amount of electricity not 
required for self -consumption.

Each operator producing or intending to 
produce electricity from renewable sources 
may obtain the right to sell electricity subject 
to a mandatory procurement. According to the 
applicable regulation, the procurement price 
depends on the type of renewable sources used 
for generation of electricity and is fixed for 20 
years by setting a reduction rate for the second 
10 years from the date of commencement of 
operation of the plant. 

The third support mechanism for production 
of electricity from renewable sources is public 
support in the form of a guaranteed fee for 
definite installed electric capacity. In principle, 
this is an annual fee paid by the system 
operator for installed capacity. 

Renewable energy regulation  
in Lithuania
On 24 June 2011 a new Law on Renewable 
Sources of Energy was adopted in Lithuania, 
which revises the subsidies regime available 
to electricity producers from renewable 
energy sources. Since this law was enacted 
only recently, the secondary legislation 
implementing its provisions is still pending 
and many procedures are yet unclear. The 
law envisions that producers of energy from 
renewable sources will receive the difference 
between a fixed (feed-in) tariff and the price of 
electricity actually sold at the energy market. 
Fixed tariffs and incentive quotas will be 
allocated at an auction independently in every 
geographic region to the producer(s) who bids 
the lowest (that is, requests the lowest tariff 
from the government). This regime will apply 
only to power plants with 30 kW of power and 
more. Renewable energy power plants with 
smaller capacity will receive fixed feed-in 
tariffs, which are set centrally by the National 
Control Commission for Prices and Energy.

Presently in the country the electricity power 
grid operator LITGRID is unaware of the 
maximum potential technical limits in the power 
grid. Since a number of producers have at the 

10. 54.57 per cent of annually 
consumed electricity in Latvia 
must be produced from renewable 
sources. For instance, the quota for 
wind power energy is 5.37 per cent 
from the entire energy consumed. 
Companies that produce electricity 
from wind power can apply in a 
tender, however, they must take 
into consideration that the amount 
of electricity bought by the public 
trader is limited by the quota. 
Electricity produced from renewable 
sources is bought by the public 
trader; therefore the public trader 
pays for it.  

11. The end-user is the consumer 
of electricity that has purchased 
electricity for self-consumption 
(households, companies and so on).

12. A public trader has a duty to 
provide electricity in the territory of 
Latvia to all consumers and to buy 
electricity that is produced from 
renewable sources. In Latvia the 
public trader is Latvenergo.

13. The Ministry announces tenders 
annually. The total amount of 
electricity bought each year differs 
according to the type of renewable 
energy source. Every year the 
Ministry announces a tender for 
a certain amount of electricity 
produced from a particular source 
of energy. However, until 1 January 
2013 the Ministry has suspended 
the abovementioned tenders.
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time of writing received permits or preliminary 
planning terms for 1,600 MW of power in the 
wind energy sector, LITGRID may exercise 
its authority to postpone connection to the 
power grid or regulate the amount of electricity 
received from energy providers.

The article has been written in cooperation with 
Attorneys at Law Borenius Latvia and Attorneys 
at Law Borenius Lithuania. 
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Partner, Attorneys at Law  
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Kätlin Kiudsoo 
Associate, Attorneys at Law  
Borenius Estonia
Tel: +37 26651 888
Email:  
katlin.kiudsoo@borenius.ee
Pärnu mnt 15
Tallinn 10141
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Renewable energy  
in Turkey: recent regulatory 
developments

Thanks to its geographic location, Turkey has 
significant renewable energy potential, namely 
an abundance in hydro, wind, solar,1 biomass, 
biogas (including landfill gas) and geothermal 
sources and intends to draw more heavily on 
such potential in the near future. Taking into 
account Turkey’s lack of fossil fuels and the 
negative impact on global warming from their 
usage, the country’s further investment in 
developing its renewable energy potential may 
also ease its dependency on other countries 
and reduce spending on fossil fuels. 

Section 1: Definition
The Turkish legislation provides for two different 
definitions of “renewable energy”. In order to 
benefit from the incentives introduced by Law 
No. 5346 on the Use of Renewable Energy 
Resources in order to Generate Electricity 
(Yenilenebilir Enerji Kaynaklarının Elektrik 
Enerjisi Üretimi Amaçlı Kullanımına ilişkin 
Kanun) (known as the “Renewables Law”),2  
the producer should be able to demonstrate 
that the energy it generates qualifies as 

“renewable energy” under the Renewables 
Law. The Electricity Market Licence Regulation3  
(the “Licence Regulation”) envisions a broader 
definition which provides for the generation 
facilities that do not qualify under the 
Renewables Law. See Section III “Incentives 
under the Licence Regulation” and Section VII 

“Incentives under the Renewables Law” for the 

different incentives granted to the generation 
facilities under the Licence Regulation and the 
Renewables Law.

Electricity Market Licence Regulation 

The Licence Regulation enacted by the Energy 
Market Regulatory Authority (EMRA) defines 

“generation facilities based on renewable 
energy” as facilities generating energy from 
wind, solar, geothermal, wave, drift, tide, 
biomass, biogas (including landfill gas) sources 
and hydroelectric generation facilities that are: 
(a) channel-type or river-type; or (b) pumped 
storage; or (c) whose reservoir area is less than 
15 km2 4.

The Law on the Use of Renewable Energy 
Resources in order to Generate Electricity

The Renewables Law defines renewable energy 
facilities as wind, solar, geothermal, biomass, 
biogas (including landfill gas), wave, drift, tide, 
and hydroelectric power plant (HEPP) facilities 
that are: (a) channel-type or river-type; or (b) 
whose reservoir area is less than 15 km2.

Differences between the renewable energy 
definitions under the Renewables Law and 
the Licence Regulation 

Pumped storage HEPPs fall within the scope of 
the Licence Regulation but not within the scope 
of the Renewables Law. Therefore, pumped 
storage HEPPs do not qualify for the incentives 
envisioned under the Law.

Hakki Gedik, Partner - Banking and Finance, Hergüner Bilgen Özeke Attorney Partnership and 
Ugur Sarper Boz, Associate – Projects, Hergüner Bilgen Özeke Attorney Partnership

Turkey has huge renewable energy potential although the recent high costs 
of renewable energy investments have been limiting the exploitation of 
this potential. As a result of the recent changes in the legislation governing 
renewable energy, it is anticipated that the market will grow measurably in 
the near future.

1. As of 30 June 2011, there is 
no operational generation facility 
licensed to generate electricity 
from solar energy. Turkey has, 
nevertheless, according to data 
from the Ministry of Energy and 
Natural Resources (MENR), a 
vast solar energy potential, that 
is, 380 TWh/year. Because of 
its geographic location, Turkey 
benefits from 2,640 hours of 
insolation per year, see Deloitte 
report “Yenilenebilirler İçin Yeni 
Hayat” (on file with author), page 
15. Taking account of the more 
expensive production costs for 
solar energy compared with other 
renewable energy sources, the 
recent legislative amendments 
to the Law on Use of Renewable 
Energy Resources have provided 
the highest tariffs for electricity 
generated from solar energy.

2. Published in Official Gazette 
no. 25819 on 18 May 2005.

3. Published in Official Gazette 
no. 24836 on 4 August 2002.

4. The definition of the term 
“generation facilities based on 
renewable energy” under the 
Licence Regulation was amended 
on 11 August 2011. Certain types 
of generation facilities were deleted 
from the definition and some new 
types were included.
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Section II: Procedures 
As a general rule, generating electricity in 
the Turkish market requires an electricity 
generation licence to be obtained from the 
EMRA. As a condition precedent for obtaining 
such a licence, the operators would need to 
receive an affirmative opinion in relation to 
the system connection and environmental 
impact assessment (EIA) for all types of 
renewable energy by the Turkish electricity 
transmission company Türkiye Elektrik İletim 
(TEİAŞ). In addition, depending on the type 
of renewable energy, the generators should 
receive a decision affirming: (a) the wind power 
plant contribution agreement (Rüzgâr Enerjisi 
Santrali Katkı Payı Anlaşması) for wind energy 
projects; (b) land allocation for solar energy 
projects; and (c) the water usage agreement for 
HEPPs. In order to benefit from the incentives 
under the Renewables Law, a renewable 
energy generation facility would have to hold 
a renewable energy resource certificate (RER 
certificate) (Yenilenebilir Enerji Kaynak Belgesi), 
which is issued by the EMRA.

Generation facilities, which are generating 
energy based on renewable energy as 
defined in the Licence Regulation, may 
apply to obtain a RER certificate from the 
EMRA. The RER certificate will be valid for 
the term of the generation licence of the 
applicant. The Regulation on Renewable 
Energy Sources Certification and Support 
(published in the Official Gazette dated 21 July 
2011 and numbered 28001) (Yenilenebilir 
Enerji Kaynaklarının Belgelendirilmesi ve 
Desteklenmesi) introduced a new system 
called the renewable energy sources support 
scheme (RES support) (Yenilenebilir Enerji 
Kaynağı Destekleme Mekanizması). According 
to this Regulation, generation facilities whose 
generation licence is based on renewable 
energy, must apply to the EMRA before 31 
October of the relevant year, if they wish to 
obtain the RES support in the following year. 
The EMRA finalises its evaluation before 30 
November of the relevant year and it publishes 
the final RES support list on its web site.  

From an environmental perspective, an EIA 
decision issued by the Ministry of Forestry and 
Waterworks (Orman ve Su İşleri Bakanlığı) must 

be obtained by generation facilities, and other 
permits such as the water discharge permit, 
emission permit and noise permit are required, 
if applicable. Moreover, in order to start 
generating electricity certain other operational 
licences are required under different 
legislations, such as the workplace opening 
and operation licence issued by the relevant 
special provincial administration (İl Özel İdaresi) 
or the relevant Municipality (Belediye), (as 
required under Regulation on Opening and 
Operation of Workplace Licences (İş Yeri Açma 
ve Çalışma Ruhsatlarına İlişkin Yönetmelik)); or 
an operation certificate issued by the relevant 
District Office of Ministry of Labour and Social 
Security (Çalışma ve Sosyal Güvenlik Bakanlığı, 
İl Müdürlüğü) (as required under the Regulation 
on Operation Certificates (İşletme Belgesi 
Hakkında Yönetmelik)).5

Section III: Incentives under the 
Licence Regulation 
If a generation facility qualifies as a facility 
using renewable energy under the Licence 
Regulation, then it would benefit from the 
following incentives:

 � the licence fee payable is reduced to 1 per 
cent of the regular licence fee and payable 
only after the first eight years. Licence fees 
depend on the installed capacity of the 
relevant generation facility.

Table 1 shows the licence fees by the EMRA, 
which are not perceived as unusually high 
by the international investor community as 
compared with other jurisdictions.

 � generation facilities generating electricity 
from domestic natural or renewable 
resources are exempt from paying the annual 
licence fee for the first eight years following 
completion of the facility’s construction

 � retail sellers must, subject to certain 
conditions, purchase electricity generated 
from renewable energy resources, which is 
fed into the national distribution grid. Retail 
sellers failing to comply with this obligation 
will be subject to certain sanctions listed 
under Article 11 of the Electricity Market Law 
no 4628 (Electricity Market Law, Elektrik 
Piyasası Kanunu)

5. Under the Regulation on 
Operation Certificates, workplaces 
employing more than 50 employees 
must obtain an Operation 
Certificate.
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 � a generation facility using domestic natural 
or renewable resources may act as a retail 
agent by purchasing electricity (generated 
from traditional sources) from private sector 
wholesale companies and re-selling such 
energy provided that the annual average 
generation amount indicated in their 
licence is not exceeded in the respective 
calendar year

 � if the sale price of the electricity produced 
at a generation facility based on domestic, 
natural or renewable resources is equal to, 
or lower than, the sale price applied by the 
Turkish electricity trading and contracting 
company TEİAŞ and no cheaper alternative 
is available, then retail licence holders must 
purchase the electricity generated at this 
generation facility for the purposes of resale 
to non-eligible consumers

 � under the Licence Regulation, TEİAŞ and/
or electricity distribution companies must 
prioritise system connection requests of 
generation facilities based on domestic 
natural or renewable resources.

For a detailed analysis of the incentives 
for electricity generating facilities using 

“renewable energy” sources provided under the 
Renewables Law, refer to Section VII.

Section IV: Financing 
Financing renewable energy projects 

Project financing mechanisms for renewable 
energy projects in Turkey vary depending on the 
financial strength and reputation of the project 
company and its controlling shareholders 
and on the generation facility’s status and 
location. Deals financed by international banks 
or financial institutions are often – at least for 
the operational phase – on a non-recourse 
basis, whereas Turkish banks tend to provide 
loans to project companies only subject to 
receiving a corporate guarantee from its 
controlling shareholder. 

Certain types of securities available under 
Turkish law may, depending on the particular 
case, be more effective than others and 
therefore, a detailed and technical assessment 
should be carried out first to determine the 
most effective way of securing the financing 
by the creditors. Another aspect to be taken 
into account is the lack of precedents of 
enforcement against a borrower involving a 
generation facility licensed by the EMRA. The 
lack of precedents increases the willingness 
of commercial lenders to ring-fence the 
generation facility and its assets.

In order to ring-fence a project company for 
security purposes, a project financing in the 
Turkish market would include a combination of 
the following kinds of security:

(i) Pledge of shares

One of the most efficient security rights available 
to creditors is establishing a pledge over the 
shares of the project company. The restriction 
on creation of the share pledge of a company 
licensed to act in the electricity market was 
removed from the Licence Regulation in June 
2009 but arrangements granting voting rights are 
still subject to the approval of the EMRA. Thus, 
share pledges or other agreements granting 
voting rights of more than 10 per cent of the 
shares of a licensed company will be subject to 
the EMRA’s approval. In addition the foreclosure 
of a pledge will also be subject to the EMRA’s 
approval because direct and indirect share 
transfers of more than 10 per cent of the shares 
of a company licensed to act in the electricity 
market are also subject to the EMRA’s approval.

Table 1: 
2011 EMRA licence fees

Installed capacity, “P(MW)”
Licence fee 

(TL)

0 < P ≤ 10 MW 5.0

10 < P ≤ 25 MW 10.0

25 < P ≤ 50 MW 15.0

50 < P ≤ 100 MW 25.0

100 < P ≤ 250 MW 50.0

250 < P ≤ 500 MW 100.0

500 < P ≤ 1,000 MW 150.0

P > 1,000 MW 250.0

Source: EMRA’s decision N.3391 dated 18 August 2011, published in 
the Official Gazette N.28042 of 2 September 2011.
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(ii) Pledge of bank accounts 

Another commonly used security is pledge 
on the deposits of the project company in a 
bank account held with a Turkish bank or a 
branch of an international bank. Hence, bank 
account pledges are one of the securities most 
frequently used in international transactions.

Turkish law does not afford the banks with 
a statutory banker’s lien (hapis hakkı). 
Nonetheless, in practice Turkish banks reserve 
for themselves a contractual right usually within 
their general credit agreements to establish 
bank account pledges over the accounts 
of the project company in other banks. The 
account bank should, thus, be duly notified 
of the account pledge and should, moreover, 
duly acknowledge the pledge created over the 
relevant accounts. Otherwise, the account bank 
would not have any obligation to release any 
amount from the company’s pledged account 
company to the requesting bank.

(iii) Commercial enterprise pledge

A commercial enterprise pledge (ticari işletme 
rehni) is a type of pledge that allows the 
creditors (the pledgee) to create a pledge on all 
fixed assets and certain intangible rights of a 
project company (the pledgor) without delivering 
the possession of the pledged properties to 
the pledgee. In this type of pledge, the pledgor 
may continue to use the pledged property in its 
business operations.

(iv) Mortgage

Under Turkish law, in order to duly establish a 
mortgage (ipotek), an official mortgage deed 
must be executed by the parties at the relevant 
title deed office (that is, notary office) and the 
mortgage deed must be registered with the title 
deed registry.

Although there is no restriction under the 
electricity market regulations regarding the 
establishment of mortgage over the assets of 
a licensed company, the Licence Regulation 
provides a restriction on the foreclosure of 
the mortgaged assets of a licensed company. 
Under the Licence Regulation, only licensed 
facilities may generate electricity and such 
licences cannot be transferred. Accordingly, 
to foreclose a mortgage over assets of an 

electricity generation company, the new land 
owner would have to obtain a generation 
licence from the EMRA.

(v) Assignment of receivables

The assignment of receivables (temlik) does 
not require the consent of the debtor for the 
assignment of receivables. Together with the 
assigned receivable, any accessory (fer’i) 
security interests attached to such receivable, 
the rights to request (talep hakkı), and some 
other powers the receivable provides also pass 
on to the assignee.

It is common practice for assignors to assign 
their rights and receivables arising from:

 � various agreements of the project company 
including energy sale agreements or any 
other agreement where the project company 
is entitled to any receivable

 � insurance and reinsurance policies

 � hedging documents

 � shareholder loans.

(vi)  Shareholder support agreements 
or guarantees

It is typical to obtain a completion guarantee from 
the shareholders of the project company for the 
payment obligations of the project company under 
the finance documents until the generation facility 
commences its commercial operations. This 
shareholder support obligation may be further 
extended based on the commercial deal of the 
shareholders and the lenders.

At times demand guarantees are provided by 
the shareholders of the generation companies, 
whereby such guarantors undertake to provide 
support to the generation company in terms of 
price and volume of the output generated by the 
generation facility.

(vii) Pledge over licences

As noted above, the general rule of Turkish law 
is that pledges over licences of a company are 
allowed. However, as the electricity market in 
Turkey is strictly regulated, there are certain 
restrictions limiting the creation of pledges over 
electricity market licences. Since electricity 
market licences are non-transferable, it is not 
possible to establish a pledge over the licences of 
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an electricity-generating company. Nonetheless, 
while the transfer of electricity market licences 
is restricted, the Licence Regulation entitles 
creditors to request the EMRA to license another 
company instead of the debtor company, provided 
that all obligations of the debtor company are 
assumed by the company proposed by the 
creditors.6 This right is a quasi step-in right though 
the applying company cannot automatically 
obtain the licence of the debtor company but 
should also fulfil all requirements for the relevant 
licence under the Licence Regulation.

Under the Licence Regulation, assignment 
of rights arising under the market licences 
(such as distribution licences) is subject to the 
approval of the EMRA.

Section V: Investments 
According to publicly available data8 from the 
EMRA, the breakdown of the valid and effective 
generation licences in the Turkish electricity 
market as of 30 June 2011 is shown in Table 2.

Section VI: Recent developments
The Renewables Law was falling short of 
satisfying the needs of investors, who carry 
the burden of costly and long-term financings. 

6. Note that, to date, there 
has been no precedent for the 
implementation of this quasi-step-
in right by the EMRA.

7. Note that the Rotor project 
was financed under the old 
regime governing renewables 
before the enactment of the Law 
Amending the Law on Utilization of 
Renewable Energy Resources in 
Electricity Generation.

8. EMRA web site including data 
regarding the valid licences:  
www2.epdk.org.tr/lisans/elektrik/
lisansdatabase/verilenuretim.asp 
(as of 30 June 2011.)

Example: Financing of Rotor wind farm 
Financing of the Rotor wind farm project by the 
EBRD, the International Finance Corporation et al 
is a good example of how Turkey’s renewable 
energy goals could be achieved through correct 
financing schemes.7

Rotor Elektrik Üretim Anonim Şirketi (Rotor) is a 
subsidiary of Zorlu Enerji Elektrik Üretim (Zorlu 
Enerji). Rotor’s project has an established capacity of 
135 MW (the Rotor wind farm) and is the fourth-
highest established wind capacity in the Turkish 
market. At the time of financing, some turbines were 
operational, although the entire farm was not yet in 
operation. As a result of the successful financing, all 
54 turbines have become operational.

The financing of the Rotor wind farm included all 
security arrangements mentioned above. The 
Common Terms Agreement between the parties 
was governed by English law, while the security, 
including a share pledge, mortgages, an 
assignment of receivables, account pledges and a 
commercial enterprise pledge was established 
under Turkish law.

As mentioned above, the assignment of 
receivables referred to all Rotor’s receivables 
arising from various contracts including any 
energy sale agreements, insurance and 
reinsurance policies, hedging documents and 
receivables of Rotor’s shareholders arising from 
the shareholder loans extended to Rotor.

Due to the characteristics of this specific deal, a 
very limited part of the project site was mortgaged 
since the Rotor wind farm is being developed on 
forestry land based on a permit issued by the 
Forestry General Directorate, which cannot be 
subject to a mortgage. Therefore the wind 
turbines, the most valuable part of Rotor’s assets, 
are pledged under a commercial enterprise pledge 
agreement. However in order to have a full security 
package and to cover any other remaining project 
site, Rotor granted mortgages over access roads 
and the privately owned portion of certain land 
located in the project site.

Zorlu Holding, Rotor’s ultimate parent, issued a 
completion and performance guarantee, whereas 
Rotor’s controlling shareholder, Zorlu Enerji, 
provided a demand undertaking pertaining to the 
purchase of Rotor’s electric output. Further, all 
Rotor shareholders entered into a shareholder 
support agreement and undertook to make 
available loan facilities to finance certain project 
costs relating to the Rotor wind farm.

Table 2: 
Breakdown of effective renewable energy 
generation licences, granted in Turkey, as 
of August 2011

Effective generation licences

Type of facility

Capacity in 
megawatt electric 

(MWe)

Hydroelectric  
power plant

29,925.81 MWe 

Renewable (biomass, 
biogas, landfill gas, 
solar, wind, 
geothermal)

5,478.95 MWe

Conventional 21,259.934 MWe

Total 76,087.133 MWe

Source: Energy Market Regulatory Authority (EMRA), August 2011, 
available at www2.epdk.org.tr/lisans/elektrik/lisansdatabase/
verilenuretim.asp.
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The Law, however, was amended recently with 
the enactment of the Law Amending the Law on 
Use of Renewable Energy Resources in order 
to Generate Electricity9 on 8 January 2011 
(The Amendment to the Renewables Law). The 
Amendment to the Renewables Law promotes 
the usage of technical equipment produced in 
Turkey and a new incentive tariff, and increases 
the number of entities that may benefit from 
discounts on fees applicable for usage of 
Turkish Treasury (Hazine) land.

The Renewable Energy Law introduces 
incentives for these generation facilities; 
however, the RER certificate must be obtained 
in order to benefit from these advantages and 
generally from the RES support.

The Amendments to the Renewables Law 
provide that the support scheme for renewable 
energy producers is calculated according to 
the tariffs provided in Table 3 (which illustrates 
the new feed-in tariff for sale of electricity 
based on renewable energy resources). The 
Renewables Law provides an additional 
incentive for generation facilities which use 
components manufactured in Turkey (as 
illustrated in Table 4). At present, most often 
the support payment for the energy produced 
from renewable energy sources is calculated 
as a sum of the tariffs provided in Table 3 
and Table 4. 

Section VII: Incentives under 
the Renewables Law 
With the Amendment to the Renewables Law, 
electricity supply companies are now obliged 

to purchase electricity generated using a 
renewable resource. Besides the tariff regime, 
there are other incentives offered to generation 
facilities using renewable resources.

(i)  If a generation facility qualifying as a 
renewable energy facility under the 
Renewables Law is to be established on 
forest land or state-owned land, then the 
competent Ministry or the Ministry of Finance 
may, in consideration for remuneration, lease 
or establish servitude rights or usage rights 
on, or grant authorisation for the use of the 
land for purposes of the facility, the related 
access roads and the land to be used for the 
lines to transport energy up to the network 
connection point. If the relevant land is an 
arable land, mountain pasture, a place of 
shelter, the allocation purpose of the said 
immovable properties may be changed 
and registered in the name of the Turkish 
Treasury (Hazine). The Ministry of Finance 
may, in consideration for remuneration, lease 
and establish servitude rights.

(ii)  While assessing a licence application, 
the EMRA must prioritise the issuance 
of an opinion on interconnection for 
electricity generation companies holding 
a RES certificate.

(iii)  The lease, servitude right, usage right 
and authorisation fees to be paid by such 
generation company for the land of the 
access roads and energy transmission 
lines up to the network connection point, 
including those to be transferred to the 
Turkish Electricity Transmission Company and 
distribution companies, will be discounted 

Table 3: 
Sale tariffs for energy produced by generation facilities based on renewable energy resources

Type of generation facility producing renewable energy
Prices to apply   

(US dollar cent/kWh)

(a)  Hydroelectric power plants 7.3 

(b)  Wind power plants 7.3 

(c) Geothermal power plants 10.5 

(d)  Biomass power plants (including landfill gas) 13.3 

(e)  Solar power plants 13.3 

9. Published in Official Gazette 
no. 27809 on 8 January 2011.

Source: Renewables Law Schedule I.
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Table 4: 
Additional price incentives for generation plants if a component used in the energy 
production is manufactured in Turkey

Type of generation plant Components produced in Turkey

Additional 
price (US 

dollar cent/
kWh)

A   
Hydroelectric power plant

1. Turbine 1.3

2. Generator and power electronics 1.0

B  
Plant generating electricity from 
wind energy

1. Wing  0.8

2. Generator and power electronics 1.0

3. Turbine tower 0.6

4.  Entire mechanical components in rotor and 
nacelle groups (excluding payments for wing 
group and generator and power electronics) 1.3

C  
Plant generating electricity from 
photovoltaic (PV) solar energy

1.  Production of PV panel integration  
and solar structural mechanics 0.8

2. PV modules 1.3

3. Cells constituting the PV modules 3.5

4. Inverter 0.6

5. Material on the PV module that focuses solar ray 0.5

D 
Plant generating electricity from 
condensed solar energy

1. Radiation collection tube 2.4

2. Reflector surface sheet 0.6

3. Solar tracing system 0.6

4. Mechanical parts of the heat storage system 1.3

5.  Mechanical parts of the tower steamer collecting 
solar rays 2.4

6. Stirling engine 1.3

7.  Panel integration and structural mechanics of 
the solar panel 0.6

E 
Plant generating electricity from 
biomass energy

1. Fluid-bed steam boiler 0.8

2. Fluid or gas-run steam boiler 0.4

3. Gasification and gas cleaning group 0.6

4. Steam or gas turbine 2.0

5. Internal combustion or stirling engine 0.9

6. Generator and power electronics 0.5

7. Co-generation system 0.4

F 
Plant generating electricity from 
geothermal energy

1. Steam or gas turbine 1.3

2. Generator and power electronics 0.7

3. Steam injector or vacuum compressor 0.7

Source: Renewables Law Schedule II.
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by 85 per cent during the first 10 years of the 
investment and operation phases, provided 
that the generation facility is operational and 
obtains a RES certificate before the end of 
2015. Such electricity generation facilities 
are also exempt from paying forest villagers’ 
development revenue (Orman Köylüleri 
Kalkındırma Geliri) and erosion control 
revenue (Erozyon Kontrolü Geliri).

(iv)  The Ministry of Finance may establish 
usage rights on state-owned lands located 
within the reservoir area of hydroelectric 
generation facilities within the scope of the 
Renewables Law, without any charge.

(v)  Electricity generation facilities based 
on renewable energy resources may be 
constructed in national parks, natural parks, 
natural monument and natural conservation 
zones, protection forests, wildlife protection 
areas and special environmental protection 
areas with the approval of the Ministry and in 
natural, protected areas, with the approval of 
the relevant regional protection council. 

(vi)  Electricity generation companies holding 
a RES certificate are exempt from the 
contribution fee to be paid to the Treasury 
for servitude rights established on real 
property owned by the Treasury and usage 
right on state-owned land.

(vii)  On the decision of the Council of 
Ministers, incentives may be granted for: 
(1) investments in generation facilities 
covered by the Renewables Law; and 
(2) procurement of electro-mechanical 
systems to be used in generation facilities 
covered by the Renewables Law among 
the electro-mechanical systems produced 
in the Republic of Turkey; (3) research-
development and production investments on 
solar batteries and electric-producing units 
through condensing units; and (4) research-
development investments regarding biomass 
electricity or fuel production. 

Under the Regulation on Electricity Generation 
without Licence published in the Official 
Gazette dated 21 July 2011 and numbered 
28001 (Elektrik Piyasasında Lisanssız Elektrik 
Üretimine ilişkin Yönetmelik), generation 
facilities with a capacity lower than 500 kW 

do not require an electricity generation 
licence. Moreover, if the generated electricity 
is transmitted to the distribution system, the 
unlicensed operator is eligible to receive the 
aforementioned feed-in-tariffs for 10 years.

Section VIII: The effect of the 
amendment to the Renewables Law 
on the renewable energy market
Turkey’s national strategy documents set forth 
the country’s objectives for the development 
of the renewable energy market. The Electric 
Energy Market and Supply Security Strategy 
Document (2010-14) of May 2009 issued by 
the Ministry of Energy and Natural Resources 
envisions that Turkey shall establish 10,000 
MW wind and 300 MW geothermal capacity10 
by 2014.

Even though sale of electricity under the 
recently changed regime is yet to be carried 
out,11  the tariff increases would provide an 
additional incentive for the growth of renewable 
energy in Turkey.

The authors would also like to acknowledge 
the valuable contribution of Cansel Baydinç, 
Associate and Onur Günel, Associate, both of 
Hergüner Bilgen Özeke AO, for the preparation 
of this article.

10. See Deloitte report 
“Yenilenebilirler İçin Yeni Hayat”, 

page 31.

11. See Deloitte report 
“Yenilenebilirler İçin Yeni Hayat”, 

page 23.
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1. Decarbonisation in this context 
refers to a reduction in the C02 
intensity of electricity generation, 
with the wider aim of reducing the 
greenhouse gas emissions of the 
UK economy.

Renewable electricity in the 
United Kingdom and recent 
electricity market reform: 
policy lessons for  
transition markets? 

Types of support mechanisms  
for renewable electricity in the 
European Union
To meet their obligations under the Renewable 
Energy Directive (2009/28/EC), known as 
the EU 2020 target, most of the EU Member 
States have implemented renewable electricity 
revenue support mechanisms. In the United 
Kingdom the Renewables Obligation (RO) has 
been the principal revenue support mechanism 
for large-scale renewable electricity projects 
since 2002. Before examining the evolution of 
the RO in the United Kingdom, it is pertinent 
to introduce the principal forms of support 
schemes for renewables in the European Union: 
the renewable portfolio standard (RPS) and the 
feed-in tariff (FiT).

Renewable portfolio standard

In general, RPS schemes impose a legal 
purchase requirement on an obliged actor (a 
consumer, producer or supplier) to derive an 
increasing proportion of their total electricity 

from renewable sources. This i s often 
characterised as a market-based approach, 
whereby the government or regulators 
determine the quantity of renewables desired 
by setting a regulated quota, leaving the 
market to determine the price. This obligation 
is often (but not necessarily) combined with 
tradeable green certificates (TGCs) which 
are issued to generators on production of a 
unit of electricity and may be traded together 
with or disassociated from the output they 
represent. The revenue available to renewable 
electricity generators under this mechanism 
is the aggregate of the market price for the 
physical electricity produced and the price of 
the TGC. The value of the TGC represents a 
subsidy, the amount of which is determined by 
the interaction of supply and demand. However, 
one of the criticisms of the RPS design is that 
investors are exposed to price risk, both in 
terms of electricity price and TGC value, which 
increases the cost of capital and investors’ 
return expectations.

John Wood, Partner, Norton Rose LLP and Kathryn Emmett, Associate, Norton Rose LLP

UK government policy states that decarbonisation1 of the electricity sector 
in response to climate change and the ensured security of energy supply are 
high on the political agenda. This article considers the history of renewable 
energy policy review and reform and assesses whether this has helped (or 
hindered) the achievement of political goals. In particular this article examines 
the evolution of the Renewables Obligation and the ongoing Electricity Market 
Reform project with the objective to provide some valuable ideas for renewable 
energy policies in transition countries.
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Feed-in tariff

Whereas RPSs are volume-based mechanisms, 
FiTs are price-based, setting a regulated price 
and allowing the market to determine the 
quantity supplied. The design of FiT regimes 
also varies. Fixed FiTs provide renewable 
electricity generators with a guaranteed long-
term total price per megawatt hour (MWh) of 
electricity. Premium FiTs provide producers 
with a bonus on top of revenues earned by 
the generator by selling its electrical output 
into the wholesale market for a fixed period. A 
contract for difference (CfD) FiT is a contract 
to pay or be paid the difference between a 
notional market reference price and an agreed 

“strike price” (so that if the generator can sell 
its electricity into the wholesale market at 
the notional reference market price, it will 
receive in aggregate a revenue stream equal 
to the strike price). FiT schemes usually 
operate for a fixed period (10-20 years) and 
offer technology-specific tariff levels, thereby 
creating incentives for a range of technologies. 
By setting tariffs close to anticipated long-run 
marginal costs of a particular technology and 
decreasing tariffs over time, windfall profits for 
generators are avoided. However, setting the 
right tariff level is fundamental to the success 
of the policy. In general, FiTs have been more 
widely adopted across the EU Member States 
than RPS schemes.

The UK Renewables Obligation: 
review and reform
Since 2002 the RO has been the main 
mechanism for providing revenue support for 
renewable electricity generation in the United 
Kingdom. The RO is an example of an RPS; a 
regulation that established an obligation on 
electricity suppliers to source an increasing 
proportion of their electricity from renewable 
sources and created a market for TGCs called 
renewable obligation certificates (ROCs).

Renewable obligation certificates

The RO creates a market for ROCs but its 
design diverges from market efficiency 
economic theory in the introduction of a 
ROC buy-out price. This allows suppliers to 
meet their obligation by either purchasing 

ROCs or by paying the buy-out price (set 
annually in legislation). Where the cost of new 
renewable electricity generation capacity is 
high, suppliers will prefer to pay the lower 
buy-out price which acts both as a maximum 
level of consumer subsidy (the cost of 
suppliers complying with the RO is passed on 
to consumers through electricity bills) and as 
a floor price to the ROC price (the value of a 
ROC being at least equal to the avoided cost of 
paying the buy-out price), provided that there 
is not an oversupply of ROCs.

In its initial form, the RO was technology-
neutral; the UK government decided the 
desired outcome – a certain proportion of 
renewable electricity – which the market 
delivered. However this resulted in the lowest-
cost renewable technologies being favoured 
by developers. Despite this, onshore wind 
(one of the lowest-cost technologies) was 
not delivering the UK targets due to planning 
difficulties and the level of support (1 ROC/
MWh) was insufficient to bring forward the 
next lowest-cost technologies (such as 
offshore wind). As a result the RO was revised 
in April 2009 following a lengthy, multiple-
phase consultation which began in May 
2007. Among the changes made, arguably 
the most important was that the RO became 
technology-specific. A generator’s entitlement 
to ROCs was differentiated by technology 
following the introduction of ROC bands 
whereby multiple (and fractional) ROCs are 
allocated per MWh of electricity according to 
the type of renewable technology. Similarly 
to differentiated FiTs, the policy goal was 
to provide higher levels of support for pre-
commercial technologies (such as solar 
photovoltaic which was banded at 2 ROCs/
MWh) to assist them to develop or enter the 
market and to provide lower levels of support 
for commercial, well-established technologies 
(such as landfill gas which was banded at 
0.25 ROCs/MWh), with a view to achieving 
the UK targets. However, with the introduction 
of banding, the RO moved away from a pure 
market mechanism and the UK government 
took an active role in determining the 
renewable technology mix desired in meeting 
its renewable energy targets.
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Banding reviews

In England and Wales, banding reviews are 
prescribed every four years by legislation to 
ensure that the correct level of incentive is 
provided for each renewable energy technology. 
The Secretary of State may also initiate a 
banding review at any time but only if prescribed 
conditions are met. In 2009 an interim 
banding review took place which resulted in 
the entitlement to ROCs for offshore wind 
being increased from 1.5 ROCs/MWh to 2.0 
ROCs/MWh on the basis that the development 
costs assumed for offshore wind had been 
underestimated. A comprehensive, scheduled 
banding review is under way at the time of 
writing and the government is reassessing the 
costs of each renewable technology in order to 
determine what level of incentive is required to 
bring forward further development (but without 
over-rewarding developers).

In this context, the “grandfathering” of ROC 
entitlements for existing investments is of 
vital importance. “Grandfathering” describes 
the policy of honouring commitments to 
provide a given level of support for existing 
projects. The current Conservative/Liberal 
Democrat government (like the previous Labour 
government) has repeatedly stated that it 
is committed to grandfathering (excepting 
some limited technology categories including 
biomass), although the point at which a project 
is grandfathered (within the period from 
financial close or final investment decision to 
first-generation) is often a contentious issue.

Measures were also taken in 2009 to reduce 
ROC price risk due to an oversupply of ROCs 
which would result in a ROC market price crash. 
The government introduced a “guaranteed 
headroom” mechanism whereby the level of 
obligation in any year is increased to at least a 
percentage (initially 8 per cent, now increased 
to 10 per cent) in excess of the anticipated 
amount of ROCs which will be generated that 
year. This reform, coupled with the effective 
floor created by the buy-out price (outlined 
above) arguably transformed the RO into 
a quasi-FiT.

Critics of the RO observe that changes to the 
policy, and in particular to the level of incentive, 

will likely provoke a hiatus in investment as 
developers wait for the conclusion of a banding 
review to understand its financial implications. 
Albeit at a macroeconomic level, the RO is 
designed to achieve an economically efficient 
outcome; at a project level the reality is that the 
mechanism has increased uncertainty and the 
cost of renewable energy development because 
the generator takes electricity and ROC market 
price risk which would ordinarily be passed to 
the consumer under a FiT and which is reflected 
in the generator’s cost of capital.

Although imperfect, industry expectations were 
that the RO would remain the main support 
mechanism for renewable electricity in the 
United Kingdom. However with a recent change 
in government, further reform is on the agenda.

Electricity Market Reform 2011
With the UK government’s White Paper on 
electricity market reform: “Planning our 
electric future” published in July 2011, the 
new Conservative/Liberal Democrat coalition 
government has set out fresh policy measures 
which aim to accelerate the decarbonisation 
of the UK electricity sector in timescales to 
achieve national and international renewable 
energy and climate change commitments. 
Under the Climate Change Act 2008, the United 
Kingdom has adopted a legally binding target 
of at least an 80 per cent cut in greenhouse 
gas emissions by 2050, to be achieved 
through action in the United Kingdom and 
abroad with an interim target of a reduction in 
emissions of at least 34 per cent by 2020.2 This 
national target is in addition to international 
commitments under the United Nations 
Framework Convention on Climate Change.

Despite its name, the Electricity Market Reform 
(EMR) project is not a fundamental overhaul of 
the electricity market in Great Britain. Instead 
it is a package of four targeted interventions to 
the existing bilateral electricity market:

 � replacement of the RO by FiTs and extension 
to other low-carbon generation (see 
further below)

 � the introduction of capacity payments to 
generators to encourage the construction of 
new flexible peaking plants2 Both targets are against a 1990 

baseline.
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 � an Emissions Performance Standard (which 
will prevent new coal-fired power stations 
being built without a proportion of their 
carbon dioxide emissions being abated)

 � the introduction of taxation measures to 
underpin the cost of emissions allowances 
under the EU Emissions Trading Scheme for 
fossil-fuelled plants.

A new support mechanism  
for low-carbon generation
A key component of the measures set out in 
the White Paper is the replacement of the 
RO for all new renewable energy projects, by 
the introduction of FiTs and the extension of 
this financial support to all large-scale low-
carbon electricity generation: nuclear power 
and coal-fired generation with carbon capture 
and storage, as well as renewable energy 
(low-carbon generation). The government, 
having consulted on a fixed FiT, a premium FiT 
and a CfD FiT, elected a CfD FiT model. CfD 
FiT contracts may be available for signature 
as early as 2014, well before closure of the 
RO regime to new projects in 2017. The 
introduction of CfD FiTs intends to stimulate 
investment in low-carbon generation at lower 
cost to the consumer by providing greater 
certainty for investors, both in respect of the 
price that can be obtained for low-carbon 
electricity and in the ability of the FiT policy to 
withstand political change.

How and the extent to which revenue certainty 
for generators is achieved will depend on 
the design of the CfD FiT eventually adopted, 
including the mechanism for setting a strike 
price and a market reference price for different 
low-carbon generation. The White Paper 
stresses that CfD FiT design will distinguish 
between “intermittent” and “baseload” low-
carbon generation, responding to industry 
concerns that the model of CfD FiT should vary 
according to generation type so as to better suit 
their operating profile.

The design of the strike price set out in the White 
Paper indicates that it will be technology specific 
and, in the first years, determined centrally, 
possibly via a similar process to that already 
in place under the RO banding reviews. CfD FiT 

auctions will be introduced before the end of 
the decade as a means of setting the CfD FiT 
strike price. Auctions will be technology-specific, 
designed to reveal a bidder’s underlying costs.

A key issue for investors is whether they can be 
confident that a project will be able to achieve 
a price for its output close to the reference 
price specified by the government. The capacity 
of nuclear energy to achieve a given market 
reference price is likely to be different from 
renewables due to its intermittent nature. To 
address this concern, for renewables the 
reference price will be set by reference to 
day-ahead prices. Despite the tailoring of 
FiT CfD design to accommodate renewables, 
arguably, a fixed or premium FiT may have been 
more appropriate for intermittent renewables, 
allowing them to capture the full value of the 
subsidy offered.

A corollary to providing enhanced price 
certainty is the reduction of generator upside 
opportunities. The CfD FiT model set out in 
the White Paper shifts electricity market price 
risk from the generator to the consumer while 
controlling costs for consumers by clawing 
back earnings above the strike price. ROCs 
historically permitted generators to retain 
the additional profit from higher electricity 
market prices (but also left generators exposed 
to a drop in electricity market prices). The 
introduction of CfD FiTs and the removal of 
electricity market risk may attract a different 
kind of investor to the UK renewable market, 
such as pension funds and other institutional 
investors, but may deter others looking for the 
risk premium.

The CfD FiT scheme is expected to be politically 
more robust than the RO, because it is intended 
to be delivered using long-term contracts with 
a creditworthy counterparty or agency. Low-
carbon generators will therefore have private 
law rights which they can enforce through 
the courts and which are less susceptible 
to political interference than government 
regulation. Details of the contract counterparty 
were not, however, published in the White Paper 
and this key element of the CfD FiT design is 
unknown at the time of writing.
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Electricity Market Reform:  
risks and recommendations
Arguably the most important aspect of the 
White Paper will be the impact on existing 
projects. If investors feel they have been short-
changed by retroactive application of rules 
which may reduce their returns or increase 
their risk, they will be very reluctant to invest 
in new projects under the new support system 
no matter how generous it might be (or they 
will require significantly higher returns than 
would have otherwise been the case). In this 
regard, care is needed not to erode financial 
return expectations but also not to disturb 
the contractual arrangements on which 
projects depend. 

Power purchase agreements

In the United Kingdom, power purchase 
agreements (PPAs) are in place for the majority 
of projects and govern the sale and purchase 
of electricity generated by renewable projects 
and any associated benefits (such as ROCs). 
In a project-financed power project, PPAs 
underpin the debt financing and provide a route 
to market, allowing the generator to access 
market prices. Because PPAs provide for the 
sale of ROCs, if these are no longer available 
(for example where these are replaced with 
a fixed, equivalent value payment) they may 
need to be renegotiated and, where the parties 
cannot agree how to allocate risk and reward 
under a new regime, may result in disputes.

The White Paper proposals have been largely 
successful in minimising the impact on existing 
PPAs for projects that are already operational, 
as under the transitional arrangements the RO 
will be grandfathered and the key elements 
of the regime – such as ROCs which form 
the basis of PPA pricing – will be retained. 
From 2027 however, the RO will change into 
a fixed payment and so, for projects currently 
in development which will accredit under the 
RO in 2012 or later, PPA terms may require 
urgent review. PPAs with 15-year terms 
(calculated from the commercial operations 
date) will need to provide for a transition to fixed 
ROCs from 2027.

Wind cannibalisation

A CfD FiT may not be the appropriate policy 
measure for wind generation in particular. As 
seen above, a CfD FiT shifts electricity market 
price risk to the consumer. However if electricity 
prices fall dramatically, it is inevitable that 
generators will receive a high level of financial 
support for the electricity produced under 
this regime. A significant fall in prices is a real 
possibility due to an anticipated phenomenon 
termed “wind cannibalisation”. This is a 
hypothetical scenario where, due to the low 
marginal cost of wind generation (which may 
actually be negative due to the availability 
of revenue support) wind generators may 
elect to generate electricity even where the 
electricity market price is at or close to zero. 
With a high penetration of wind energy and 
in high wind conditions electricity prices may 
fall dramatically as a result. If this situation 
materialises, a CfD FiT would mean that 
renewable electricity generators would access 
a pre-determined price for electricity which far 
exceeds the actual electricity market price. As 
the cost of payments under a CfD FiT is passed 
on to the consumer, there is a risk that the 
policy would be changed due to public pressure.

Annual spending restrictions

Further risk of review is introduced because of 
UK Treasury spending limits. As a result, the 
introduction of new low-carbon CfD FiTs may 
not mean an end to government intervention. 
The White Paper makes clear that the UK 
Treasury publication “Control framework for 
DECC levy-funded spending” published in 
March 2011 will apply to renewable energy 
support schemes. This means that the 
Department for Energy and Climate Change 
(DECC) is subject to restrictions on levy-funded 
spending and is required to achieve its policy 
goals through measures that do not exceed 
the spending cap set out in the periodic 
Spending Review and annual budgets. As 
such these will be annual restrictions. Where 
the cap is exceeded in any year, DECC will be 
required to agree a plan with Treasury to bring 
spending back down to the agreed level. The 
explicit policy is that there is a finite “pot” for 
low-carbon revenue support which must be 
allocated between the competing technologies. 
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Crucially in this context, when electricity 
reference prices are low (which usually 
coincides with tighter economic times) CfD FiT 
payment obligations increase, accelerating 
the consumption of the CfD FiT pot. In order 
to manage this risk, the UK government may 
seek to manage spend: for example by reducing 
forecast volume requirements or reducing 
future CfD tariffs.

If the CfD FiT mechanism in the White Paper 
proves able to accommodate different 
technology types and if the rules that underpin 
it (and the revenue streams derived from it) are 
sufficiently certain, CfD FiTs may also attract 
new investors. For investors used to dealing in 
markets with regulated returns, the introduction 
of a CfD FiT for renewable electricity may 
present a new investment opportunity. 
Institutional investors, not previously interested 
in a sector which they had considered to be too 
risky, may constitute a new source of capital for 
the UK renewable electricity market.

Policy lessons for transition countries
The growing commitment of transition 
countries to the development of renewable 
energy, through the introduction of specific 
policy instruments and investment flows, 
requires an appreciation of the various support 
mechanisms and incentives (such as fixed feed-
in tariffs, premiums, green certificates) for the 
sector. Policy-makers often seek guidance from 
best available practices, particularly given the 
complexity of renewable energy technologies, 
grid connection, metering and billing and the 
various support schemes. By examining the 
evolution of renewable energy policy in the 
United Kingdom, this article offers a reflection 
of practical experience for policy-makers in 
transition economies to use in designing and 
implementing electricity market reform. Sound 
governance, clear and transparent consultation 
process and predictability of regulation 
appear as conditions for the successful 
implementation of policy and regulatory reform 
supporting the integration of renewable energy.  
In addition to this experience, certain elements 
of UK government commitments may be useful 
for policy-makers in the EBRD’s countries 
of operations to consider when developing 
and implementing of sustainable energy 
strategies for their economies. For example, 

“grandfathering” of certain entitlements (such 
as renewable obligation certificates) as well as 
periodic banding reviews can be important for 
creating stability for sector investments, while 
providing the possibility for correcting the level 
of incentive for each type of renewable energy 
technology to respond to market changes. The 
UK government has designed, and continues 
to tailor the policy and regulatory package, 
according to the needs of the market. Similarly, 
governments of transition countries should 
choose the best set of policy instruments and 
support schemes that would fit the type of 
market, supply and demand volume, the legal 
and institutional capacity as well as the nature 
and level of risks. 

Conclusion
The United Kingdom has huge renewable 
energy potential. The challenge is for the UK 
government to fix the appropriate policy design 
that will harness this potential and then resist 
the temptation to change it.

The consideration of various support schemes 
by the UK government and the transparent 
consultation process in selecting the support 
mechanisms that would balance stakeholders’ 
interests, provide a good example to emerging 
markets in choosing the appropriate policy for 
incentivising their renewable energy sector.
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The EBRD Legal Transition Programme
The European Bank for Reconstruction and Development (EBRD) is an 
international institution whose members comprise 61 countries, the 
European Community and the European Investment Bank. The EBRD aims 
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environment of the countries in which the Bank operates. The purpose of the 
Legal Transition Programme is to foster interest in, and help to define, legal 
reform throughout the region. The EBRD supports this goal by providing or 
mobilising technical assistance for specific legal assistance projects which 
are requested or supported by governments of the region. Legal reform 
activities focus on the development of the legal rules, institutions and 
culture on which a vibrant market-oriented economy depends.
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