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Recent legislative 

changes in Slovenia to 

promote corporate 

restructuring  
Srečo Jadek 

On 27 November 2013 the National Assembly of the Republic of Slovenia 

adopted the Amendment Act (the Act) to the Financial Operations, 

Insolvency Proceedings and Compulsory Dissolution Act (ZFPPIPP), which 

came into force on 7 December 2013. This was the sixth amendment of 

the ZFPPIPP, which has been operating in Slovenia since 1 October 2008. 

The Act represents the most significant change in the nature of 

stakeholder relationships in insolvency proceedings since 1991, when 

Slovenia declared its independence. Historically speaking, Slovenia used 

to be a “pro-debtor jurisdiction” but since the adoption of the Act, the 

scales have tipped significantly towards the creditor side. 

Although the Act was prepared within a very short timeframe – it took slightly more than 

two months from the time the team was appointed by the Minister of Justice to the 

effective date of the Act – it appears that these changes and amendments are quite 

significant and will enable quicker, more effective and more equitable resolution for pre-

insolvent and insolvent companies. 

The most important changes introduced to the ZFPPIPP by the Act, which only apply to 

large and medium-sized companies,1 are as follows: 

 a new preventive procedure has been introduced for restructuring the 

financial liabilities of debtors who are likely to become insolvent within one 

year 

 the compulsory settlement procedure has been amended to reflect the 

“absolute priority rule”2 and the principle that claims are to be paid in full to 

creditors before equity holders 

 creditors have been granted the power to initiate compulsory settlement 

proceedings (which previously could only be initiated by the debtor) 

 it is now possible to effect a limited compulsory restructuring of secured 

claims in the new preventive restructuring procedure and the amended 

compulsory settlement procedure 

 the compulsory settlement procedure has implemented the principle of 

preserving a healthy core of a debtor’s business by enabling the transfer or 

spin-off of the debtor’s assets to a NewCo. 

Preventive restructuring procedure 

This new procedure is intended for restructuring the financial liabilities of debtors in pre-

insolvency situations. The only participants in this procedure are the debtor and the 

creditors with financial claims. The prerequisite for a debtor to initiate this procedure is the 

consent of creditors with claims exceeding 30 per cent of the total sum of the debtor’s 

financial liabilities. While the court announces the initiation of preventive restructuring 
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proceedings on the Agency of the Republic of Slovenia for Public Legal Records and 

Related Services (AJPES) website, the proceedings themselves are confidential. The 

initiation of proceedings normally leads to an automatic stay or moratorium on actions 

against the debtor, but this does not apply to financial collateral arrangements.  

The objective of the procedure is to reach an agreement on financial restructuring with 

financial creditors, which has the same restructuring terms for all financial claims 

(including the financial claims of dissenting creditors). Negotiations with financial creditors 

may last up to three months in the case of medium-sized companies, with the option of a 

two-month extension; and in the case of large companies, they may last up to five months, 

with the option of a three-month extension. This is also the deadline by which the debtor is 

obliged to submit to the court (for its approval) the relevant agreement on financial 

restructuring signed by the creditors holding at least 75 per cent of the total sum of all 

unsecured financial claims against the debtor. If the agreement on financial restructuring 

applies to secured claims, it must also be signed by secured creditors holding at least 75 

per cent of the total sum of all secured financial claims.  

Holders of at least 30 per cent of the total of all financial claims (both secured and 

unsecured) against the debtor may terminate the preventive restructuring proceedings at 

any time. 

It should be noted that there are restrictions on the cramdown of secured creditors within 

the procedure. Any agreement on financial restructuring can compulsorily defer the 

maturity of secured claims for a maximum of five years, and can only reduce the interest 

rates, not the principal amounts of secured claims. On the other hand, restructuring 

measures regarding claims of unsecured financial creditors are not subject to any limits. 

While adjudicating on the approval of an agreement on financial restructuring, the relevant 

court only reviews whether the creditors are treated equally under the agreement and 

whether the prescribed 75 per cent majority of the total amount of all claims has been 

achieved in both classes – ordinary creditors and, if applicable, secured creditors. Once 

the court approves the agreement on financial restructuring, the effects of this agreement 

also extend and apply to those financial creditors that have not signed the agreement. 

Absolute priority rule  

In Slovenian insolvency legislation, compulsory settlement is a debtor-in-possession 

reorganisation procedure based on a reorganisation plan that is similar to the insolvency 

proceedings of Chapter 11, Title 11 of the United States Bankruptcy Code.  

Until the enactment of the Act, the absolute priority rule was not applicable to the 

compulsory settlement procedure against the debtor’s owners. As such, creditors were not 

motivated to undertake restructurings of debtors because the approved compulsory 

settlements only resulted in a reduction or deferred maturity of their claims, while the 

debtor’s owners (and ownership rights) remained unaffected. Nowadays in the case of 

compulsory settlement for large and medium-sized companies, the Act consistently applies 

the absolute priority rule (because in the case of bankruptcies, the absolute priority rule 

had already been consistently applied before the Act) through the following methods: 

 a compulsory alternative offer (to be chosen by the creditors) by the debtor to 

creditors for the repayment of their claims, either by payment in cash or by 

conversion into capital  

 the simplified compulsory reduction of the debtor’s share capital in the case 

that (i) the debtor reports uncovered losses in its accounting statements, 

namely a reduction in the amount of such uncovered losses; and (ii) if the 

value of the debtor’s assets reported in its accounting statements is higher 

than the liquidation value of its assets, then the compulsory reduction equals 

the difference between these two values. 

Given the financial statements (and negative equity) of insolvent debtors in Slovenia, 

reports show that, in practice, compulsory settlement always results in the elimination of 

existing shareholders’ equity and in the subsequent entry of creditors into the debtor’s 

ownership structure. It should be understood here that throughout the financial and 

economic crisis in Slovenia, with the exception of claims/receivables, there has been 
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practically no other capital available for investment, so conversions of debt to equity are 

inevitable for eliminating indebtedness in the Slovenian economy. It is hoped that after the 

absolute priority rule has been consistently applied, banks will start providing new money 

as a result of the acquisition of ownership rights over the debtor’s business. 

Creditor initiative  

In the compulsory settlement procedure, which in Slovenian insolvency legislation is the 

only procedure intended for the restructuring of insolvent debtors, the Act shifted the 

balance of power significantly to the side of creditors. Financial creditors that hold 20 per 

cent of a debtor’s financial liabilities are thus entitled to propose the initiation of the 

compulsory settlement procedure for an insolvent debtor and to prepare a plan for the 

financial restructuring of the debtor on which they later vote. In such a procedure, the 

court appoints the official receiver based on the creditors’ choice. 

The creditors can (but are not obliged to) take over the management of an indebted 

company, among other matters, if the sum of the debtor’s liabilities exceeds the 

liquidation value of the debtor’s assets, which is the case with most insolvent debtors.  

The creditors may also propose their own financial restructuring plan for compulsory 

settlement proceedings that are initiated by debtors. In this case, the creditor’s proposed 

plan has absolute priority over the debtor’s plan, and only the former is voted on. However, 

under the amended legislation the case remains that a compulsory settlement plan must 

be approved if it was voted for by creditors holding unsecured claims amounting to at least 

60 per cent of the total sum of all unsecured claims. An additional consent threshold for 

secured creditors applies (see below) if the plan affects secured claims. 

The creditor board may hire legal and financial consultants on behalf of and for the 

account of the debtor in order to prepare an appropriate financial restructuring plan for the 

debtor.  

With such a significant change in the balance of power within the compulsory settlement 

procedure, creditors (primarily banks and other financial institutions) have been given 

important tools to restructure the economy. Within the framework of the procedure, courts 

and insolvency office holders (also known as official receivers) only guard the legal aspect 

of the procedure and do not play an active role in preparing, negotiating and assessing the 

restructuring plan. The assessment of restructuring plans for debtors remains in the hands 

of certified/authorised company value appraisers, and of the creditors themselves.  

Restructuring of secured claims  

Since all debtors’ assets in Slovenia are typically pledged, restructuring the economy 

would not be feasible without the compulsory modification of secured claims. Within this 

framework, the Act has introduced the following two important clauses: 

 revaluation of secured assets and splitting of each secured claim into two 

new claims: a secured claim and an unsecured claim 

 compulsory cramdown of secured creditors’ rights with respect to debt 

maturities and interest rates. 

Splitting of claims 

It is important to be aware of the fact that the practice of taking syndicated loans did not 

previously exist in Slovenia and financing of the economy was based on multiple bilateral 

loan agreements with banks. It was actually not unusual to see one hundred bilateral loan 

agreements per individual debtor. 

The compulsory splitting of claims is a means of reducing the burden of secured claims on 

insolvent debtors in a fair manner in order to enable the debtor’s business to continue 

operating with the assets it urgently needs.  

Frequently the same asset was pledged to several different creditors for different claims 

with different repayment rankings. However, the value of this asset usually did not even 

suffice to repay the first-ranking creditor. Before the splitting of the claims, debtors that 
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urgently needed an asset to operate their business would essentially be “captive” to a 

number of creditors and would not be able to pursue their business activities because the 

creditors would be entitled to sell the pledged asset at any time to repay their claims. If the 

debtor wanted to free its asset from any security interests, it was obliged to repay all of the 

pledgees, including any second- or third-ranking creditors, whose claims, although 

technically “secured”, would never be satisfied from the proceeds of any sale of the (over-

collateralised) asset, the value of which could not even pay back the first-ranking creditor. 

This would also preclude a successful transfer of the business to a NewCo structure by 

way of spin-off (see below). 

The Act addressed this issue by forcing a division of old secured claims (exceeding the 

present-day market value of the secured asset) into two new claims, namely (i) a new 

secured claim equal to the lesser of 120 per cent of the market value of the collateral or 

the amount of the old secured claim; and (ii) to the extent applicable, a new unsecured 

claim equal to the excess above the value of the new secured claim, up to the total 

amount of the old secured claim. The 20 per cent cushion above the collateral’s market 

value was added because of the potential future increase or “upside” in the value of the 

collateral. The legislator was well aware that because of the financial and economic crisis, 

the present market values of assets are lower than what they may perhaps be after the 

crisis. Since the splitting of claims is an irreversible legal procedure that takes place with 

the final approval of the compulsory settlement, the 20 per cent buffer is intended to 

compensate creditors for the potential future risk of an appreciation in value of the 

secured asset, which may have been valued during the time of economic crisis and 

resulted in the splitting of their secured claims into secured and unsecured parts.  

Restructuring of secured claims 

Compulsory settlement proposals can also be designed in such a way that the compulsory 

settlement plan effects a restructuring of secured claims, as follows: (i) the maturity of 

secured claims can be deferred for as long as necessary (in the preventive restructuring 

procedure this can be done only for a period of up to five years); and (ii) the interest rates 

for secured claims can be reduced as desired (without limit). 

It should be noted that even compulsory settlements cannot compulsorily reduce the 

principal amounts of secured claims, with the exception of splitting the claims. Splitting the 

secured claims is the legal consequence of the final approval of the compulsory 

settlement. 

If a proposal for compulsory settlement also focuses on secured claims, voting on 

compulsory settlement has to be done in two classes – in the class of unsecured creditors 

(votes involving at least 60 per cent of the total sum of all ordinary claims are required for 

the approval of compulsory settlements) and also in the class of secured creditors (votes 

involving at least 75 per cent of the total sum of all secured claims are required for the 

approval of compulsory settlements). 

Spin-off  

The changes introduced to the ZFPPIPP by the Act aim to preserve the debtor’s healthy 

core business through a transfer or spin-off to a NewCo(s), leaving behind any (unsecured) 

liabilities in the debtor’s old corporate entity.  

A financial restructuring plan in compulsory settlements for large and medium-sized 

companies may involve the spin-off of part or several parts of the debtor into a new legal 

entity or several legal entities. This is a separation by which the owner of the spin-off 

company remains the debtor himself; the latter usually goes bankrupt on separation, while 

the spin-off company continues to perform its original business activities.  

Only those debtor assets that are essential for further business activities may be 

transferred to a spin-off company. Contrary to the general corporate regulations and based 

on an explicit provision of the Act, a spin-off company shall not be liable for the obligations 

of the debtor. Hence the spin-off company remains unaffected by the debtor’s subsequent 

bankruptcy.  
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Since all of the debtor’s assets are usually pledged, the Act stipulates that all secured 

claims shall be transferred to the new spin-off company. As stated above, only new, 

revalued secured claims are to be transferred to the spin-off company, amounting to the 

lesser of (i) 120 per cent of the market value of the collateral; or (ii) the amount of the old 

secured claim. For this reason, spin-off companies are likely to have insufficient capital 

when they start up. Therefore the Act gives pledgees the option of converting their secured 

claims (which are transferred to the new spin-off company within the compulsory 

settlement procedure) into capital for the new spin-off company. This completely devalues 

the debtor’s ownership share in the spin-off company, effectively performing a take-over. 

It should be emphasised that the ordinary, unsecured claims of creditors remain with the 

debtor – the old company – which usually enters into bankruptcy thereafter.  

All of the above events (splitting of claims, foundation of spin-off companies – including 

the transfer of assets and secured claims to such companies – capital increase of spin-off 

companies by converting the claims and initiation of the bankruptcy proceedings in 

relation to the old company) take place at the same moment, that is, when the court 

decision to approve the compulsory settlement plan becomes final. It should be noted that 

if compulsory settlement is not approved by creditors voting on the plan (shareholders with 

a majority share in the debtor and related companies in which the debtor has a majority 

ownership, do not have voting rights), bankruptcy proceedings are automatically and 

immediately initiated with respect to the debtor. 

Conclusion 

Although relatively little time has passed since the effective date of the Act and the 

changes to the ZFPPIPP, it appears that the new legal framework for pre-insolvency and 

insolvency has already had a significant impact.  

According to official statistics for the period from January to May 2014: 

 a total of 19 compulsory settlements have been initiated compared with 28 

compulsory settlements in the entire year of 2013 (these data relate to 

companies of all sizes) 

 of these 19 compulsory settlements, two proceedings were initiated by 

creditors (and therefore under the new rules for large and medium-sized 

companies) 

 three preventive restructuring proceedings under the new preventive (pre-

insolvency) restructuring procedure have been initiated. 

In June 20143 at least six additional preventive restructuring procedures have been 

initiated and at least one additional compulsory settlement for a very important Slovenian 

company has been initiated by creditors.  

It seems that stakeholders are becoming more familiar with the new insolvency regime, 

which will likely accelerate the restructuring procedures in Slovenia and increase their 

efficiency in the long term.  
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1 These are companies, which according to data for the last two consecutive business years 

have met at least two of the following three criteria: (i) more than 50 employees; (ii) net income 
from sales in excess of €8,800,000; or (iii) value of assets in excess of €4,400,000. 
2
 Under this rule, which has been codified in section 1129(b) (2) (B) (ii) of the US Bankruptcy 

Code, claims must be paid in order of contractual priority. Senior creditors’ claims must be paid 
in full before junior creditors are paid anything and, subject to limited exceptions, equity cannot 
receive any property under the plan where the debt has not been paid in full. 
3
 This data are gathered from publicly available sources and are not based on official statistics. 


