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Political and economic changes are continuing to reshape the Middle East 

and North Africa (MENA) region. Ultimately, whether these political 

transformations lead to shared prosperity and reduced poverty will depend 

on whether they facilitate the creation of jobs for the millions of 

unemployed people in the region and the millions more leaving the 

workforce each year.1 This paper suggests that policy-makers should 

consider the regulatory environment (particularly regulations governing 

insolvency) that is impeding the development of the private sector in 

many MENA countries, and reducing its capacity to generate jobs.2 

Reforming these regulations can potentially lead to more jobs by 

encouraging the growth of new businesses, providing new credit for these 

businesses and protecting existing businesses. This article summarises 

why unemployment in the MENA region needs to be urgently addressed. 

Focusing on the role of insolvency regimes, empirical evidence shows the 

positive economic impact of mitigating creditor risk and enhancing job 

preservation and entrepreneurship through insolvency reform. Lastly the 

article investigates some of the primary obstacles in existing insolvency 

laws in the MENA region that are impeding investment and access to 

credit. 

A lack of jobs is an important drain on society in the MENA region. As stated in the World 

Bank Group’s report Jobs for Shared Prosperity: Time for Action in the Middle East and 

North Africa, “The MENA region has vast untapped human resources, along with the 

world’s highest unemployment rate among youth and the lowest female participation in 

the labour force.”3 The unemployment rate in the MENA region is currently averaging 

15 per cent, with youth unemployment reported at 29 per cent.4 Labour force participation 

is particularly low for women, with an average of 24.1 per cent compared with 77.2 per 

cent for men.5 Overall the region’s labour markets can be characterised as inefficient, 

inequitable and locked in low-productivity equilibrium.6 The rules and incentives that 

govern labour markets in the MENA region have often been attributed as causes of these 
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low labour participation rates. There are many complexities to this problem, which cannot 

be examined in detail in this article. For example, the public sector still provides the 

majority of formal jobs, but access to such jobs is usually restricted.7 

In order for economies to grow and businesses to develop, there needs to be investment. 

Promoting investment, both for domestic and foreign investors, requires a balance of risk 

and reward. To enhance risk management in the financial system, the World Bank’s World 

Development Report 2014 argues that public policy should focus on establishing strong 

macroprudential frameworks, including resolution measures equipped with adequate 

tools, while fostering the safety and efficiency of financial market infrastructure.8 The role 

of insolvency law is generally to provide for the orderly collective reorganisation of viable 

enterprises or liquidation of insolvent entities and an effective insolvency regime aims at 

striking a balance between debtor protection and creditor recovery. Insolvency laws are 

therefore part of the suite of financial sector laws that can help strengthen the domestic 

job market and stimulate private sector development. This sentiment is echoed in the 

report, which further argues that enhanced predictability and improved bankruptcy 

procedures can help facilitate responsible risk-taking and reduce associated costs.9 

Insolvency regimes therefore play several roles in risk mitigation: (i) they help ensure that 

investors can recover their investment in case of default, which in turn mitigates the risk 

they face in taking ownership stakes or lending funds; (ii) they promote private sector 

development by ensuring that non-viable firms can efficiently exit the market and redeploy 

assets to more productive uses; and (iii) they can reduce risks for entrepreneurs entering 

the market that might otherwise be dissuaded from starting a business because of the 

harsh penalties on failure. 

Insolvency regimes help to preserve jobs 

Countries with strong insolvency regimes will typically seek to maximise creditor recovery 

by helping to ensure that viable businesses can continue to operate as going concerns, 

thereby preserving jobs, supply chains and asset values, which would often be lost in 

liquidation. It is estimated that there are around 200,000 businesses facing insolvency 

across the European Union alone, with 1.7 million people losing their jobs each year as a 

result.10 The European Commission has therefore recently issued a “recommendation” on 

common principles for business rescue, to be reflected in the law affecting businesses in 

financial difficulties in Member States.11 

Changes to insolvency legislation can have a positive impact on business rescue. A new 

corporate reorganisation code in Colombia enacted in 1999 was found to dramatically 

improve the efficiency of reorganisation proceedings, the duration of which fell from 34 to 

12 months. Observations show that post-reform liquidating firms were unhealthier than 

reorganising firms, which led to the conclusion that reform allowed healthy firms to enter 

reorganisation rather than liquidation, and to do it sooner, while still able to recover. After 

controlling for macroeconomic conditions, reorganised firms were also found to recover 

faster and better under the new law, and thus enjoyed greater equity value.12 

Effective reorganisation frameworks, which promote the survival of underlying businesses, 

can allow a company’s workforce to remain employed and productive. A recent study in the 

United Kingdom13 found that in 65 per cent of sales of insolvent businesses and 92 per 

cent of so-called “pre-packaged” sales,14 the entire workforce was preserved by 

transferring it to the new business. Even where retention was not 100 per cent, it was 

significant. For sales of businesses, 73 per cent of such sales saved over 75 per cent of 

jobs. For pre-packs, 95 per cent of sales resulted in workforce retention of 76 per cent.15 

This demonstrates the ability of a well-functioning insolvency regime to preserve jobs on a 

meaningful scale, particularly where there is a limited time spent in formal insolvency 

procedures, as in the case of pre-packaged plans used in conjunction with administration 

procedures in the United Kingdom. 
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Insolvency regimes help to stimulate new jobs 

Entrepreneurship benefits an economy through job creation, productivity growth and the 

production and commercialisation of high-quality innovations.16 Even more significantly, 

57 recent studies in various countries show that entrepreneurial firms produce important 

spillovers that affect employment growth rates of all companies in the region in the long 

run.17 Insolvency laws do not only affect employment at the stage when a business is 

evaluating whether or not to close, they can also be an effective tool to promote 

entrepreneurship. 

In common law countries, non-corporate enterprises, such as sole proprietorships and 

many partnerships, do not benefit from limited liability. This means that if the business 

goes bankrupt, potentially overwhelming debts accrue to the individual. Insolvency laws 

can help reduce the risk that business owners face. For example, the “fresh start” policy 

helps financially distressed individuals productively rejoin the market free from some or 

the entire burden of pre-existing debts.18 

Several studies have shown a positive correlation between forgiving insolvency laws and 

entrepreneurship in a country. A 2003 study compared asset exemptions during 

insolvency proceedings among states in the United States. The study, which surveyed 

20,000 families, found that there are more entrepreneurs in states with higher asset 

exemptions from an individual entrepreneur’s personal property.19 A 2008 study that 

compared self-employment in 15 countries in Europe and North America between 1990 

and 2005 found that more forgiving personal bankruptcy laws and ready access to limited 

liability enhance entrepreneurial activity.20 A 2009 study, again comparing US states and 

their bankruptcy exemptions for personal property, found that the predicted probability of 

starting a business is 25 per cent higher in states with greater exemptions.21  

Moreover, a strong insolvency regime will help reassure entrepreneurs that the loss of 

their personal assets will be minimised should the business fail. This mitigates investor 

risk, encourages entrepreneurial activity and ultimately encourages venture capital 

funding. A 2004 study of 11 countries (the United States and 10 European countries) 

found a correlation between forgiving personal bankruptcy regimes and levels of venture 

capital funding. The authors speculated that there were more willing entrepreneurs who 

generated demand for and attracted venture capital in those more lenient countries, with 

better protection for personal assets.22  

Insolvency law reform in the MENA region is still needed 

While effective insolvency regimes have proven to be a strong factor in job preservation for 

businesses in financial difficulty and organic job creation generally, the establishment and 

implementation of insolvency regimes has not been an easy task for countries within the 

MENA region. The following analysis particularly focuses on those laws in Egypt, Jordan, 

Morocco and Tunisia. 

Insolvency proceedings are typically lengthy, costly and inefficient in many MENA 

countries 

The World Bank Group’s Doing Business 2014 report found that the MENA region had the 

world’s smallest share of economies implementing at least one business regulatory reform 

(including insolvency reform) in 2012-13.23 The report’s resolving insolvency indicator 

tracks the efficiency of a country’s insolvency regime. According to the 2014 indicator, the 

average time for creditors to recover their credit in the MENA region is 3.2 years, nearly 

double the time required in the Organisation for Economic Co-operation and Development 

(OECD) jurisdictions. This statistic is greatly improved for Tunisia and Morocco, who report 

much shorter times at 1.3 and 1.8 years, respectively. However, in Jordan and Egypt, 

where insolvency proceedings can reach an average of 3.0 and 4.2 years, the drawn-out 

processes can have a detrimental effect on creditor recovery and the wider economy. It is 

also costly for creditors in many MENA countries to go through insolvency proceedings. 

This is especially the case in Jordan and Egypt, where the cost of insolvency proceedings 

averages 20 and 22 per cent of the value of the debtor’s estate – more than double the 

OECD average.24 This prevents a dynamic culture of business rescue which could promote 
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both job preservation through restructured companies and job creation through 

stimulation of entrepreneurship. 

The outcome of insolvency proceedings is usually a piecemeal liquidation rather than the 

preservation of the business as a going concern 

MENA countries are not able to take advantage of the job preservation aspect of 

insolvency systems because reorganisations are rare in the MENA region. In Egypt, Jordan, 

Morocco and Tunisia, liquidation is typically favoured above reorganisation and business 

assets are usually sold piecemeal.25 This results in an average creditor recovery rate of 

just 29.4 cents on the US dollar, compared with 70 cents for OECD countries.26 In OECD 

countries, on the other hand, a significant proportion of insolvency proceedings result in 

companies continuing operations as going concerns, allowing for full recovery of creditors’ 

claims and no lost value. Most importantly, this allows for the preservation of a substantial 

number of jobs within the company, thus maintaining or potentially improving the 

employment climate within the country. 

 

Chart 1: Reorganisation proceedings present the best outcomes. 

 

Note: Domestic credit provided by banking sector (% of GDP) means all credit provided by the banking sector to 

various sectors on a gross basis with the exception of credit to the central government, which is net.  For further 

explanation please see www.data.worldbank.org/topic/financial-sector (last accessed 25 September 2014). 

Source: World Bank Doing Business 2014 report and World Bank Development Indicators. 
 

Existing reorganisation frameworks are weak and ineffective, and thus rarely used 

As suggested above, there are few reorganisations in MENA countries despite the fact that 

many of those countries have some sort of restructuring provisions in their laws. While 

some countries in MENA have implemented insolvency reform in relatively recent years 

(Morocco 1996, Egypt 1999 and Tunisia 2003), other countries have not reviewed their 

insolvency systems in decades (Lebanon 1942, Jordan 1966). The provisions in the 

current laws are usually two-fold: (i) a form of pre-insolvency compromise procedure that 

allows a delay in the declaration of bankruptcy in order to attempt an amicable settlement 

with creditors; and (ii) a type of formal court-supervised reorganisation. 

While the intention of the pre-insolvency compromise regime is to encourage amicable 

settlements between debtors and creditors, the compromise mechanisms are sometimes 

vague and leave parties to largely negotiate on their own, without any structure or timeline. 

None of these countries have out-of-court work-out guidelines in place to restructure non-

performing loans (NPLs). In Morocco, the country’s regime allows for a four-month 

preventive period during which the debtor may attempt to reach an amicable settlement 

with its creditors. Egypt has a similar pre-insolvency conciliation procedure, whereby 

conciliation or settlement procedures can begin on the day the proceedings start.27 Tunisia 

has règlement amiable proceedings, with the threshold requirement being that the debtor 

is not yet insolvent or is not yet in cessation de paiement, which has led to very few 

http://data.worldbank.org/topic/financial-sector
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proceedings being opened.
28

 In Jordan and Lebanon this pre-insolvency regime is only 

partially addressed through the composition procedure mentioned below, which also 

applies to existing insolvent debtors. 

All MENA countries have a court-supervised restructuring regime although very few are up 

to date with best practices. In Egypt a business debtor can formulate a reorganisation plan 

and put it to the creditors’ vote under the law’s composition procedures.
29

 In Tunisia 

opening the règlement judiciaire process gives rise to an observation period during which 

time the administrateur judiciaire, appointed by the president of the court, is required to 

develop a recovery plan within a maximum of six months. There are no consequences to 

the administrateur judiciaire should he or she fail to submit the recovery plan and there 

are no important provisions relating to creditors voting on the plan and the ability to bind 

dissenting creditors. As a result, the reorganisation procedures in these jurisdictions are 

rarely successful in achieving the goal of rehabilitating distressed companies prior to 

insolvency. Jordan and Lebanon have a composition procedure that allows distressed 

debtors to call a creditors’ meeting and propose a scheme of arrangement, which must 

include certain minimum returns for creditors and be approved by a wide majority of 

creditors.30 However, secured creditors are not bound by this arrangement and may 

enforce their security separately.31 

Despite these provisions, countries within the MENA region generally have restructuring 

frameworks that lack core modern elements which include, among other things, the ability 

to obtain debtor-in-possession financing during reorganisations. Further, the existing 

frameworks typically only allow debtors to achieve either a reduction or a rescheduling of 

the terms of the debt and do not allow the debtor to undertake much-needed changes at 

the operational level, such as the confirmation or rejection of essential contracts, which 

are essential for the continuation of business operations during the course of 

restructuring. As a result, once businesses enter into formal insolvency proceedings, they 

generally liquidate due to the weakness of the reorganisation frameworks. In Egypt the law 

imposes no moratorium on secured creditors for initiating individual enforcement actions 

after the declaration of bankruptcy. Such a stay only applies to unsecured or general lien 

creditors.32 Similarly, in Jordan and Lebanon, secured creditors are not subject to a 

moratorium on execution/collection proceedings. While the decision to extend the 

moratorium to secured creditors must also balance considerations of how to safeguard 

their rights, the unrestricted right of secured creditors to take enforcement actions can 

significantly hinder the reorganisation process and lead to the premature division of a 

viable debtor’s assets. At the same time, where a moratorium exists and extends to 

ordinary creditors, there is no time limit on its duration, which can lead to lengthy and 

costly proceedings.  

In many countries that have successful reorganisation regimes, there is a practice of 

leaving debtor management in place during the reorganisation, as the current 

management is most likely to understand the business well enough to reorganise it.33 In 

Egypt debtors remain in possession of their assets during the composition procedure, but 

a composition trustee is appointed to oversee and supervise their actions.34 Jordan takes 

this one step further by having the courts enumerate the division of powers in the order of 

appointing the trustee before a liquidation decision, and the powers of the liquidators after 

the decision are well enumerated. While it might be advisable to appoint new 

management under certain circumstances, excluding debtors from managing a company 

that is reorganising may undermine the potential for the business’s recovery. Individuals, 

such as chief restructuring officers (CROs), can assist in executing operational 

improvements by working with senior management to define the company’s financial goals 

necessary for achieving a successful restructuring. This enables senior management to 

stay focused on making day-to-day decisions consistent with the overall restructuring plan.  

Many of the laws are punitive towards bankrupt debtors and inhibit their economic 

rehabilitation 

Many of the insolvency laws in MENA are outdated and take a punitive approach rather 

than a rehabilitative approach to individuals and business owners, which prevents MENA 

countries from encouraging entrepreneurship and risk-taking. Bankruptcy in many MENA 

countries can lead to criminal prosecution and civil penalties, even in the absence of 

fraud. For example, in Egypt, debtors can be taken into custody or forbidden from leaving 
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the country when they declare bankruptcy.35 In some circumstances the debtor can also 

be subject to restrictions on his or her freedom of movement within the country.36 In 

addition, an individual debtor who has been declared bankrupt may not hold public office, 

be a member of a professional association, serve as a director on a board, work in 

banking, commercial agencies, importing, exporting, or for a brokerage firm buying or 

selling securities.37 These restrictions are lifted three years after the bankruptcy.38 In 

Lebanon a bankrupt manager is deprived of his or her civil rights and cannot hold public 

office, nor be part of a professional or political assembly.39 The Tunisian Bankruptcy Law 

makes frequent cross-reference to the provisions of the Penal Code. Under the Tunisian 

Bankruptcy Law the court may hold an individual trader in prison or suspend business 

trading, and a non-rehabilitated debtor may no longer vote, be eligible for appointment to a 

political or professional assembly or occupy any public role.40 The criminalisation of 

insolvency prevents the proprietor of a failed business from re-entering the economy 

productively, and can be a serious inhibitor to risk-taking in the economy, as fear of 

imprisonment detracts debtors from filing bankruptcy even when it is in the best interest of 

the creditors. 

In Lebanon another example of this punitive approach is that, once a composition filing 

has been made, the law requires the court to engage a public prosecutor to confirm that 

the filing has not been made fraudulently.41 Fraudulent and negligent bankruptcy filing is 

considered to be an economic crime subject to the criminal code. While the fraudulent 

filing of bankruptcy cases is to be discouraged, the automatic involvement of the public 

prosecutor immediately upon filing is a deterrent to parties that might be acting in good 

faith. 

Beyond the criminal sanctions, procedurally, most MENA insolvency laws and systems tend 

to view debtors as offenders, rather than economic actors in financial distress. There is a 

fear of fraud and abuse of the system by debtors, based on asset concealment, asset 

stripping and defrauding of creditors that has occurred in many developing countries. 

Focusing on the suspicion of debtors primarily, over the economic process, undermines 

the efficiency of the procedures in an insolvency case, and ultimately lowers recovery rates 

for creditors. 

The priority rules are outdated and inhibit availability of credit – a necessary 

underpinning of economic growth and job creation 

The pre-bankruptcy rights of secured creditors are often not well protected in the MENA 

region, where many jurisdictions prioritise public policy exceptions over creditors’ rights, 

including secured creditors. Many regional insolvency laws, such as in Egypt, Jordan, 

Kuwait, Lebanon, Morocco, Tunisia and Qatar require that certain labour and tax claims be 

paid in full before payments are made to secured creditors.42 As they stand, the priority 

rules add an extra layer of difficulty to creditors attempting to recover their collateral, thus 

inhibiting the overall willingness of creditors to extend credit to businesses from the 

outset.  

Conclusion  

Unemployment continues to remain a major problem for governments in the MENA region. 

A lot of research has shown that an effective insolvency system can be an important 

instrument to strengthening job markets and even encouraging entrepreneurship and job 

creation. Similarly, weaknesses in many MENA insolvency regimes may have the effect of 

exacerbating its existing unemployment problems by magnifying job loss. Long and 

cumbersome insolvency proceedings have the effect of limiting returns to creditors, 

leading to limited access to credit for entrepreneurs. In addition, excessively punitive 

provisions deter many individuals from taking on business risk to begin with. Added to this, 

antiquated conciliation and reorganisation frameworks lead to piecemeal liquidations, 

rather than efficient reorganisations that would help to preserve thousands of domestic 

jobs. While many MENA jurisdictions have undergone insolvency law reform in the last 

decade, more change is needed to obtain the structural foundation required for organic 

job creation and domestic employment preservation. The policy discussion must start with 

the understanding that solid insolvency regimes can play a strong role in preserving jobs 

and encouraging entrepreneurship, which in turn can mitigate the stigma associated with 

bankruptcy. As stated by author C.S. Lewis, “failures are finger posts on the road to 
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achievement”. With the same spirit that led to fundamental political transitions in the 

region, it is time to examine how insolvency law can help mitigate risk and revolutionise 

the job market. 
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