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When the General Agreement on Tariffs
and Trade (GATT) was established, the
founding members considered developing
a set of rules addressing the anti-
competitive practices of firms which
impacted upon trade and development.
Although this initiative was not pursued, in
1996 the World Trade Organization (WTO)
Ministerial Conference in Singapore
established a Working Group responsible
for reviewing competition policy and 
trade. While diverse opinions exist among
WTO members about whether a set of
rules governing competition policy is
required, the WTO has long recognised
the close relationship between competition
policy, trade and development, and
between competition policy and investment. 

Following the reduction of government
barriers to trade and investment, there
have been increasing concerns that 
anti-competitive practices may thwart 
the gains made by liberalisation. 
There is also a growing realisation 
that mutually supportive trade and
competition policies can contribute 
to sound economic development. 
In addition, effective competition 
policies help to ensure the benefits 
of liberalisation and market-based
reforms flow through to citizens.

The EBRD is committed to enhancing
economic development through trade 
and investment. The Bank assists its
countries of operations, many of which
are on the threshold of becoming full 
EU member states, implement structural
and sectoral economic and legal 
reforms. This includes the promotion 
of a competitive private sector.

The transition of these countries from
centrally planned to market economies
will depend significantly on their ability 
to ensure sound legal and regulatory
frameworks, which enhance competitive
behaviour in a market environment.

In the increasingly integrated global
economy, a key challenge for competition
authorities is their ability to cooperate
with other regulators and to successfully
investigate and deter anti-competitive
practices, particularly practices having
international dimensions. The need 
for such cooperation, whether at the
bilateral, regional and/or multilateral
levels, has been emphasised in the 
WTO Working Group.

This issue of Law in transition, with its
focus on the enforcement of competition
law within the EBRD’s region, is a timely
contribution to the discussion on
competition policies, but equally, and
perhaps more importantly, the effective
enforcement of these rules.

Competition law and policy cut 
across diverse sectors within national
economies and can be applied in both
the domestic and international contexts.
There is no single, universally-accepted
blueprint for regulation of anti-competitive
behaviour. Indeed, the WTO Working
Group has recognised that, although
national competition policies typically
embody certain common principles, 
a “one-size-fits-all” approach is not
appropriate in this field. Many WTO
members, however, believe that
transparent and non-discriminatory
decision-making by national competition
authorities is necessary to facilitate
efficient trade and investment flows. 
In addition, cooperation amongst the
relevant national authorities is essential
to effectively deter anti-competitive
practices which harm the welfare of
citizens and undermine development.
Ensuring well-resourced institutions are
capable of dealing with the complexities
of competition matters, particularly 
cross-border transactions, will be 
vital to achieving these objectives.

In this context, this issue of Law in
transition will be of interest to a 
wide variety of audiences, including
competition and trade policy 
practitioners and scholars.

Rufus H. Yerxa

Rufus H. Yerxa Deputy Director-General, World Trade Organization 

Effective competition laws and policies can 
facilitate efficient trade and investment flows.
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The purpose of secured transactions 
is to mitigate the risk of giving credit,
thereby enhancing creditors’ confidence
in recovering real value from mortgaged
or charged assets. As a result, the
availability of credit should increase and
the terms (typically, the amount of the
loan, the period for which it is granted
and the interest rate) on which it is
available should improve. 

Secured transactions was the first 
sector where the EBRD became involved
in legal reform in 1992. Since then, the
Bank has been working to improve the
regimes for secured transactions in the
region where it invests via a combination
of policy advice and technical assistance.
As an international financial institution,
its mission is to promote and foster the
transition to a market economy in countries
committed to political liberalisation, and
it does so by lending primarily to the
private sector in accordance with sound
banking principles. The EBRD has first
hand experience of the difficulties that
arise from an insufficient legal regime 
for secured transactions. 

Understanding how legal frameworks
work in practice is a prerequisite for 
both policy dialogue on legal reform 
and for general credit risk assessment.
Too often, pre-conceived views govern
the behaviour of investors and other
creditors about whether the legal regime
in a given country will support, or impede,
their activities. In the field of law reform,
inadequate attention is often paid to
what has been done in the past and 
how new proposed legal rules will (or will
not) function in their environment. In both
cases, the lack of proper information can
lead to serious misjudgement. 

Since 1999, the EBRD has published a
Regional Survey on Secured Transactions
Laws. It is an assessment by the Bank
drawing on its accumulated knowledge of
secured transactions law and practice in
the region. The regional survey aims to:

■ provide basic information about
secured transactions to help 
credit providers and their advisers
assess the potential advantages 
of taking security;

■ highlight the strengths and
weaknesses of the legal framework 
for collateral in each country; and

■ give a basis for objective comparison
and encourage mutual assistance 
in legal reform among transition
countries.2

The regional survey sets out responses
to 34 questions covering key elements 
of the law and practice for using non-
possessory security over movable assets.3

The grading system is a gradual progres-
sion from a clear “yes” to a clear “no”.
The design of the survey reflects the 
view that a sound secured transactions
regime should:

■ Enable the quick, cheap and simple
creation of a proprietary security right
without depriving the person giving the
security of the use of his assets.

■ Be available over all types of assets
(including when generally described), to
secure all types of debts and between
all types of persons and organisations.
As far as possible the parties should
be able to adapt security to the needs
of their particular transaction.

■ Provide an effective means of
publicising the existence of security
rights, and clear rules governing
competing rights of persons holding
security and other persons claiming
rights in the assets given as security.

Frédérique Dahan Counsel, EBRD
Eliska Kutenicová Consultant, EBRD
John Simpson Secured Transactions Project Leader, EBRD1

ˆˆ

Since 1992, the EBRD has provided policy advice and technical assistance for 
legal reforms which foster secured transactions. This article charts the progress made
in this sector and presents the various assessments conducted by the Bank, with a
focus on the New Legal Indicator Survey first conducted in 2003.



■ Enable prompt realisation at market
value of the assets given as security,
with the proceeds applied towards
satisfaction of the secured creditor’s
claim prior to other creditors.

■ Impose a low cost for taking,
maintaining and enforcing security. 4

The EBRD Regional Survey provides 
an overview of progress in legal reforms
and their implementation, measured
against best international practice. Yet it
may in some aspects be too general and
not provide sufficient detail, especially
when the particular aspect of the secured
transactions regime is complex and
intertwined with other areas of the law. 

It also “rewards” with better grades
the countries which have adopted
modern systems, as opposed to those
that lack such systems – although they
may somehow have developed practices
for taking security which, while being
complex and costly, still achieve practical
results. This “rewarding” is no accident
since the survey is primarily designed to
accompany the Bank’s legal reform efforts.

So far, the Bank has lacked the data
necessary to gauge the benefit that 
best international practices can bring 
to those countries that chose to adopt
them. The EBRD has therefore decided
to add to the Regional Survey a new 
type of assessment which seeks to find
out how the law works in action, without
regard to the underpinning principles
used in law reform. The EBRD sees 
these two aspects of the legal framework
(so called laws in transition and laws in
action) as essential benchmarks both to
measure the state of legal transition and
to point to the strengths and weaknesses
of individual countries.5

Methodology: from the Regional
Survey to the case study

The need to concentrate on the “laws in
action” is obvious and the best method
to do this is via a case study. A case
study has the advantage of concentrating
on the facts as opposed to the rules,
and of assuming a situation as close 
as possible to the context of normal
commercial practice. Using cases to
survey legal systems is an approach
which many organisations have recently
taken, for instance the World Bank’s 
Lex Mundi project6 and also the Trento
project on “The Common Core of
European Private Law”.7

The drafting of the case is paramount 
for the quality of the responses: if the
case is too wide, the results will not 
be comparable across jurisdictions; 
if it is too narrow, it may not leave the
respondent sufficient scope to describe
particularities of its legal system which
may have dramatically affected the
results. Also, secured transactions 
is a relatively complex area of the law
and the application of the law greatly
varies with the specifics of the case.
Over-simplification of the matter could
lead to seriously misleading results. 

In the context of secured transactions,
the practical effects of the law appear
most clearly on the question of
enforcement of a security interest. 
The key issue for a creditor whose claim
is not satisfied is how much and how
fast he can recover through realisation 
of the charged assets, and how simple
the whole process will be. Therefore, 
the primary evaluation of the responses
needs to concentrate on these three
dimensions of enforcement. It ought 
also to take in a number of other factors, 

which cannot be overlooked. Since 
the exercise’s objective is to gauge the
effectiveness of the process, all aspects
of the process must be taken into account.

In translating this conceptual backdrop
into a practical methodology, the EBRD
worked with two law firms in the region,
Allen & Overy and Chadbourne & Parke
LLP. Where these firms did not have 
an office or an associate, the EBRD
directly contacted local law firms.8

The respondents had to treat the case
as if it were a real case involving a
client, adding any practical advice they
would normally give to the client in
similar circumstances. The consistency
of the information was ensured by a
thorough review of the individual replies
and follow-up with the local counsel on
any questions that arose. 

The case put to respondents was 
the following:

“We are a bank registered in your
country. One of our customers, a local
privately-owned limited company in
manufacturing, has failed to repay a
loan of €100,000. There was no
invalidity to the underlying loan
agreement: the default is due to cash
flow problems. The debtor thus has 
no valid defence for the non-payment
of the loan.

Our customer has given us security 
over €120,000 worth of:

(i) production equipment and
machinery used in its factory; and

(ii) inventory consisting of 
finished products.

We now ask you for advice on how we
can enforce our rights over the assets
given as security in order to recover 
our claim.”

The key issue for a creditor whose claim is not satisfied is how much and 
how fast he can recover through realisation of the charged assets, and how simple
the whole process will be.

6 Law in transition



Respondents were asked to assess 
the creditor’s ability to initiate an enforce-
ment procedure and recover his loan
from the charged assets (equipment only
if inventory could not be used as collater-
al), giving an indication of the amount of
any likely recovery and the time it would
take for enforcement. The case also
requested the respondent to provide
additional information on various
aspects of enforcing a security right.
These were as follows:

■ The status of the debtor: 
the extent to which the procedure
would vary should the debtor be
declared insolvent;

■ The extent of charged assets:
what will be included in the 
collateral and what will not
(replacement assets, added 
assets, related rights, proceeds);

■ How different would the process be 
if the charged assets were immovable
(for instance an office building or 
a factory) or receivables (such as 
the claims on customers for payment
for goods sold); 

■ The extent of secured debt:
whether interest, costs, damages 
and any penalty will be included in 
the secured debt;

■ The level of external threat:
competing claims to charged assets 
or proceeds (priority creditors such as
tax claims or employees, judgment
creditors, other charges or liens, etc.);

■ The recovery procedure:
simplicity, costs, speed, creditor
ability to influence the process, 
scope for debtor obstruction.

Some additional general questions 
also highlighted the existing institutional
context (courts, bailiffs, notaries,
auctioneers, accountants, experts) and
their integrity, and the existing practice
of enforcement in the country (in general
and also in terms of the number of
cases the respective law firms had
handled in the past). 9

Enforcing the charge: 
amount, time and simplicity

As explained above, to allow cross-
country comparisons, results were 
first presented on the basis of summary
indicators relating to the amount a
debtor could be expected to recover
from the general case as described, 
the time needed to realise recovery 
and the simplicity of the legal process 
to be followed. These comparisons were
then refined and qualified by looking 
at how results might be affected if the
circumstances of the case changed
(scope) and how the process of
enforcement is affected by taking into
account other interested parties, as well
as the quality and integrity of the courts.
This was the only way the survey could
give a fair and realistic picture of the
situation on the ground.

Chart 1 shows the initial assessment of
how much a secured creditor can expect
to recover (amount), how quickly (time)
and how simply (simplicity). Each of these
criteria is assessed on the basis of
0 (worst) to 10 (best). The higher the
bar, the more efficient and creditor-
friendly the system is. 

The amount indicator reflects the likely
return on the realisation of the assets
minus the enforcement costs (since the
costs will be recovered out of the sale
price and will therefore diminish what
the secured creditor will recover from 
the collateral). The amount has been
adjusted on a scale of 0–10 where 
10 equals the maximum possible return
(€120,000, the assets’ market value). 

The time indicator reflects the estimated
length of the process necessary for
successful enforcement, from the start
of the enforcement procedure to the
collection of the proceeds of sale. 
The time has been adjusted on a scale
of 0–10 where 0 equals the longest
estimated time (24 months) and 10 the
shortest (one month). 

The simplicity indicator summarises a
range of factors, including the number 
of procedural steps to be taken; the
number of places to visit or persons to
contact; the availability of information;
clarity of the law and regulations;
uniformity of practice; the adoption of
necessary implementing regulations; and
the ease of ascertaining the existence 
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Chart 1 
Enforcement of charged asset by country
Time, amount and simplicity scores 

Simplicity
Time
Amount

Notes
Ratings for each dimension range from 0 (worst) 
to 10 (best). No data for Tajikistan. Data for Serbia and
Montenegro relate to the Republic of Serbia (excluding
Kosovo) only.

Source: EBRD New Legal Indicator Survey 2003.
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of competing claims. Countries were
given a 10 where the enforcement
process was overall considered clear 
and with only a minor level of complexity;
5 where there was a significant likelihood
of complexity or uncertainty which might
prejudice the enforcement process; and
1 where there was a major level of
complexity or uncertainty which could
deter creditors from starting enforcement.

The results give a surprisingly positive
overall picture of enforcement in the
EBRD countries of operations. The
results indicate that it is possible to
recover at least 80 per cent of the
market value of the assets taken as
security in six months or less in nine
countries (Croatia, Czech Republic,
Estonia, Hungary, Kazakhstan, Latvia,
Lithuania, FYR Macedonia, and the
Slovak Republic). A recovery of at 
least 60 per cent of the market value 
of the assets taken as security can be
expected in nine months or less in
16 countries (the above plus Albania,
Belarus, Bulgaria, Moldova, Romania,
Serbia and Montenegro, and Slovenia).

The amount recovered and time factors
are not positively correlated in cases
where the procedure presents some
complexity but they are positively
correlated where the procedure is simple.
In other words, countries that score
highly on amount and time generally have
a simple process. Moldova was the only
one of the 16 top countries for amount
and time where the process was judged
to be very complex or uncertain. 

By contrast, in countries with significant
complexity ratings like Bulgaria, a quick
procedure (8.3 on a scale of 10) is
paired with a mediocre return (5.3). 
The dichotomy is even more marked for
Slovenia where the return is assessed at
9.7 (excellent) but the time involved is
down to 2.5 (poor). The Kyrgyz Republic,
Ukraine, and to some extent Russia 
also record reasonably high scores for
the amount recovered, but low scores 
on the time involved and the simplicity 
of the process.

The results are summarised in Chart 2
which presents an unweighted average 
of the three dimensions of time, amount
and simplicity, sorted by region. 

Chart 2 presents a familiar picture 
of better performance in central and
eastern Europe and the Baltic states
(CEB) than in the remainder of the region.
Six out of eight countries of CEB scored
8 or more (out of 10) on the overall
results. In some of these countries,
however, such as Hungary and the
Slovak Republic, security enforcement
rules have recently been changed and
the evaluation may to some extent
reflect expectations of positive changes
rather than accumulated experience. 

Poland is the most noticeable exception
of the CEB group: the system there 
does not provide a good recovery amount
for the secured creditor enforcing his
security over movable property (4.4 on 
a scale of 10), and the time required is
worryingly long (1.6 on a scale of 10).
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Chart 2 
Enforcement of charged asset by region
Average score received by each country on amount, 
time and simplicity indicators

Commonwealth of Independent States
South-eastern Europe
Central Europe and the Baltic states 

Notes
Ratings range from 0 (worst) to 10 (best). No data for
Tajikistan. Data for Serbia and Montenegro relate to the
Republic of Serbia (excluding Kosovo) only.

Source: EBRD New Legal Indicator Survey 2003.
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The New Legal Indicator Survey 2003 results give a surprisingly positive overall picture
of enforcement in the EBRD’s countries of operations.



The reason for this seems to be the 
over-burdening of the courts which are, 
in practice, the only available method 
for pursuing enforcement. Although the
1998 Law on Registered Pledge and
Pledge Registry provided for a possible
out-of-court procedure, the necessary
implementing regulations were never
adopted. In their absence, the creditor
has no practical choice but to petition
the courts. The sale will then take place
at public auction and the return is likely
to be well below market price. 

Slovenia also has a low scoring on time,
which is reflected in the overall scoring.
In addition the enforcement regime is
recent too, so here again, only further
experience will confirm the efficiency or
otherwise of the system.

Close examination of the country reports
reveals that there is not a single mode 
of enforcement common to all these
countries, which could serve as a 
model for less successful jurisdictions.
In Hungary, Latvia, Lithuania and the
Slovak Republic, where the creditor 
and debtor have so agreed, the law 
gives the creditor or his agent the right
upon debtor default to take the collateral
into his possession. Thereafter, he 
can organise a sale of the collateral,
normally a direct private sale or by
selected bidding, subject to the legal
duty to realise as good a sale as possible
in the then current market circumstances. 

In the Czech Republic, such an option is
not available. The sale would typically be
led by a private executor appointed by
the creditor without further influence of
the creditor, and the appointment itself
could be contested by other creditors. In
Estonia, although creditor-led enforcement
is possible, it is not recommended due
to the complexity of statutory provisions
and the lack of reliable practice.

In south-eastern Europe, six out of seven
states fare relatively well with scores
between 6 and 8 (average of 6.88 out of
10). The clear exception to this is Bosnia
and Herzegovina, where a creditor’s
prospects for enforcing a security right
are slight. The only way to contract a
non-possessory charge over movable
property is to use the Law on Enforcement
by which a court-ordered seizure of the
assets constitutes a charge, pending its
enforcement upon the debtor’s default.
The procedure is ill-designed for

commercial transactions. Furthermore,
public auctions, which are the only
method to realise the collateral, are
often unsuccessful leaving the creditor
unable either to collect any proceeds or
to take title of the assets. A new Law on
Enforcement and a complete overhaul of
the secured transactions legal framework
is currently being prepared and should
improve the system. 

In the countries of the Commonwealth 
of Independent States (CIS)10 the results
are mixed, with an average score of 4.84
out of 10. At one extreme is Kazakhstan,
which has a well-implemented system 
for secured transactions over movable
property. The creditor’s position on
enforcement of a charge is made stronger
by registration since the debtor then has
fewer grounds for challenging the validity
of the charge. Upon default, creditors
can choose the extrajudicial procedure 
of enforcement, by which their authorised
representative conducts a public auction.
This procedure is generally slightly faster
than court-led enforcement, but even
court-led enforcement is not reported 
to be unduly long. 

Ukraine, the Kyrgyz Republic and Russia,
by contrast, are all characterised by a
time-consuming process, which makes
enforcement more difficult for the
secured creditor. 

In Moldova, the return that a creditor 
can expect on enforcement and the time
involved are quite reasonable. However,
the whole process lacks simplicity and
certainty. For example, the newly created
registration system for charges lacks 
a centralised pledge numbering system.

Public notaries, who have been
appointed to operate the registry, 
use their own numbering system when
making entries into the registry, which
means that several entries could have
the same number, leading to confusion. 

At the bottom of the scale are Armenia,
Uzbekistan and Turkmenistan, where the
position of the secured creditor is unclear
in terms of time and amount. Uncertainty
is also shown for Armenia and Uzbekistan
in the complexity of the process. 

Enforcing secured transactions in central and eastern Europe: an empirical study 9

Countries that score highly on amount recovered and time factors 
generally have a simple charge enforcement process.



Scope and process of
enforcement

As noted earlier, results based only on
the predicted return, timing and simplicity
in a single situation cannot tell the whole
story. The efficiency of the enforcement
process may be influenced by many other
factors, or “qualifiers”, that add nuance
to the “raw” results on amount, time and
simplicity. Twelve qualifiers were taken
into account here.

Six of these qualifiers account for
difficulties which can be encountered in
the process of enforcement, especially
by involved parties or institutions being
able to affect this process (see box
below). While some of these process-
related factors may be reflected in the
raw scoring (for example, a high
likelihood of debtor obstruction would
have influenced the assessment of the
length of the enforcement process), it is
useful to assess them separately to gain
a better understanding of the practical
situation in a given country.

The remaining six qualifiers relate to the
scope of enforcement (see box below).
Such factors include insolvency
procedures and ranking of creditors
under insolvency. The relevance of
insolvency is self-evident. A creditor’s
assessment of his security will change 
if, on examination, it appears that the 

relatively good enforcement that might 
be expected would be radically curtailed
should the debtor be declared insolvent.
Limitations on the kinds of assets that
can be pledged, and variations in the
legal procedures relating to different
classes of assets, similarly provide
necessary qualification to the
assessment presented above.

The following graphs present for each
country scores on, respectively, the
process factors (in blue) and the scope
factors (in purple). These are rated 
on a scale of 1 to 3, with 1 indicating 
no significant problems or limitations, 
2 relatively minor problems or limitations,
and 3 major problems or limitations. 
The fuller the ‘web’ of the graph, the
more serious the problems are in each 
of the factors’ categories.

For some countries, there is a relatively
close correlation between the raw scores
on amount, time and simplicity and the
scores on scope and process presented
in their respective graphs. Lithuania 
and Latvia, for instance, which both
received high scores on time, amount and
simplicity, reveal no particular underlying
problems which could contradict or qualify
the raw results. Notably, enlargement of
the scope of the case would not have
had any significant effect on the overall
positive assessment. In a similar vein,
Azerbaijan and Georgia received a 2 or 3 

Process factors
Debtor obstruction: The possibility for the debtor
to prevent, slow down or otherwise obstruct the
enforcement proceedings to the detriment of the
chargeholder. Legitimate exercise of right of defence
or appeal is not included.

Preferential creditors: The impact of claims of
other creditors (other than prior-ranking secured
claims) on the satisfaction of the secured 
creditor’s claim. 

Creditor control: The ability of the creditor to
control or influence the conduct of the enforcement
procedure.

Institutions: The reliability of the courts and 
other institutions necessary to support the
enforcement process. 

Practical experience: The general level of practical
experience with the enforcement process in the
country in question. 

Corruption: The impact of corruption within the 
court system on the enforcement process.* 

Scope factors 
Insolvency procedure: The impact of the debtor’s
insolvency on the enforcement process. 

Insolvency ranking: The priority of the secured
creditor’s claim upon insolvency of the debtor. 

Receivables: An assessment of the simplicity and
certainty of the enforcement process for a charge
over receivables. 

Immovables: An assessment of the simplicity and
certainty of the enforcement process for a charge
over immovables. 

Inventory: An assessment of the simplicity and
certainty of the enforcement process for a charge
over inventory. 

Scope of collateral: The possibility to enforce
against replacement and subsequently acquired
assets included in the general description of 
the collateral. 

* Although the assessment was based on 
the replies from respondents, reference 
was also made to the joint EBRD-World 
Bank Business Environment and Enterprise
Performance Survey (BEEPS) and, 
where applicable, the Transparency
International Corruption Perceptions Index. 
For Turkmenistan, which was not covered 
by these surveys, no assessment was given
for corruption or institutions.

10 Law in transition



Debtor
obstruction

Preferential
   creditors

Creditor
  control

Practical
experience

Corruption

Institutions

Insolvency
procedure

Insolvency
ranking

Receivables

Immovables

Inventory

  Scope of
 collateral

3

2

1

0

Process and scope 
Qualifying factors in the charge enforcement process

Albania
Debtor
obstruction

Preferential
   creditors

Creditor
  control

Practical
experience

Corruption

Institutions

Insolvency
procedure

Insolvency
ranking

Receivables

Immovables

Inventory

  Scope of
 collateral

3

2

1

0

Azerbaijan

Debtor
obstruction

Preferential
   creditors

Creditor
  control

Practical
experience

Corruption

Institutions

Insolvency
procedure

Insolvency
ranking

Receivables

Immovables

Inventory

  Scope of
 collateral

3

2

1

0

Bulgaria

Debtor
obstruction

Preferential
   creditors

Creditor
  control

Practical
experience

Corruption

Institutions

Insolvency
procedure

Insolvency
ranking

Receivables

Immovables

Inventory

  Scope of
 collateral

3

2

1

0

Estonia

Debtor
obstruction

Preferential
   creditors

Creditor
  control

Practical
experience

Corruption

Institutions

Insolvency
procedure

Insolvency
ranking

Receivables

Immovables

Inventory

  Scope of
 collateral

3

2

1

0

Hungary

Debtor
obstruction

Preferential
   creditors

Creditor
  control

Practical
experience

Corruption

Institutions

Insolvency
procedure

Insolvency
ranking

Receivables

Immovables

Inventory

  Scope of
 collateral

3

2

1

0

Armenia

Debtor
obstruction

Preferential
   creditors

Creditor
  control

Practical
experience

Corruption

Institutions

Insolvency
procedure

Insolvency
ranking

Receivables

Immovables

Inventory

  Scope of
 collateral

3

2

1

0

Belarus

Debtor
obstruction

Preferential
   creditors

Creditor
  control

Practical
experience

Corruption

Institutions

Insolvency
procedure

Insolvency
ranking

Receivables

Immovables

Inventory

  Scope of
 collateral

3

2

1

0

Croatia

Debtor
obstruction

Preferential
   creditors

Creditor
  control

Practical
experience

Corruption

Institutions

Insolvency
procedure

Insolvency
ranking

Receivables

Immovables

Inventory

  Scope of
 collateral

3

2

1

0

FYR Macedonia

Debtor
obstruction

Preferential
   creditors

Creditor
  control

Practical
experience

Corruption

Institutions

Insolvency
procedure

Insolvency
ranking

Receivables

Immovables

Inventory

  Scope of
 collateral

3

2

1

0

Kazakhstan

Debtor
obstruction

Preferential
   creditors

Creditor
  control

Practical
experience

Corruption

Institutions

Insolvency
procedure

Insolvency
ranking

Receivables

Immovables

Inventory

  Scope of
 collateral

3

2

1

0

Bosnia and Herzegovina

Debtor
obstruction

Preferential
   creditors

Creditor
  control

Practical
experience

Corruption

Institutions

Insolvency
procedure

Insolvency
ranking

Receivables

Immovables

Inventory

  Scope of
 collateral

3

2

1

0

Czech Republic

Debtor
obstruction

Preferential
   creditors

Creditor
  control

Practical
experience

Corruption

Institutions

Insolvency
procedure

Insolvency
ranking

Receivables

Immovables

Inventory

  Scope of
 collateral

3

2

1

0

Georgia

(continued on page 13)
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Process factors (see box on page 10) 

Scope factors (see box on page 10) 

1 = no significant problems or limitations 
2 = relatively minor problems or limitations 
3 = major problems or limitations. 

The fuller the ‘web’ of the graph, the 
more serious the problems are in each 
of the factors’ categories.

Notes
No data available for Tajikistan. Data for Serbia 
and Montenegro relate to the Republic of Serbia 
(excluding Kosovo) only. No assessment was carried 
out on corruption and institutions in Turkmenistan.

Source: EBRD New Legal Indicator Survey 2003.
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scoring on almost all scope and process
factors, which matches their low ratings
on the raw scores above. Major efforts
would be needed to achieve real
improvement in these countries.

However, the importance of examining
the scope of the law comes out 
clearly for countries like Hungary, 
the Czech Republic and the Slovak
Republic, where severe limitations 
exist on recovering charged assets 
from a debtor in insolvency. 

In both the Czech Republic and the
Slovak Republic, the chargeholder only
retains priority for 70 per cent of the
secured debt – for the remaining amount,
he ranks as an unsecured creditor. In
Hungary, for charges which were taken
more than one year before the start of
the procedure, 50 per cent of the claim
will rank ahead of all creditors, while the
remaining 50 per cent will rank behind
the cost of the liquidation (including, 
but not limited to, the outstanding
salaries, tax and social security
payments, associated costs and fees 
of the liquidation). 

Moreover in the Czech Republic, taking
security over inventory is not possible,
nor does the law allow for a flexible
description of the collateral, by which
parties could agree to add or replace 
the assets. Such restrictions in effect
preclude the use of many modern
financing techniques which involve
granting security over groups or pools 
of assets. In Estonia, the law on 
secured transactions also has restricted
application: it is only possible to take 
a non-possessory security over certain
types of assets, or over the whole of 
an enterprise.

These qualifications echo some of the
limitations of the law itself. What this
indicates is that for these advanced
reform countries, the principal need is to
extend the scope of secured transactions
law to cover a broader class of assets
and to deal with the case of insolvency.
The case study does not suggest any
major problems with implementing 
and using the law in practice in 
these countries. 

A closer look reveals further interesting
qualifications in process or scope related
factors. In Bulgaria, FYR Macedonia and
Kazakhstan, for example, the weakness
of the courts, and in particular the problem
of corruption in the courts, is regarded
as a serious limitation. In the Kyrgyz
Republic and Moldova, similarly, good
and comprehensive laws on secured
transactions are being undermined by a
deficient institutional framework. In Poland,
where raw results show that enforcement
is slow and gives a poor return, the graph
demonstrates that the scope factors are
actually excellent (five out of six received
a 1 score). If Poland improved its institu-
tional framework for the enforcement of
pledges, this would have a major positive
impact on secured lending. 

Finally, for a few countries, the findings
derived from the qualifiers appear rather
inconsistent with the overall picture
presented by the raw results. The picture
for Romania, for example, is puzzling: the
raw scoring does not show a particularly
good expectation for secured creditors,
yet the graph does not pin-point any
particular process-related factors. It would
seem to be more a question of a broad
range of issues where some problems
still persist. The same is true for Russia,
where only one process-related factor 
is found to be very problematic (namely
debtor obstruction) but where scope
factors are also less encouraging.



Process and scope 
Qualifying factors in the charge enforcement process (continued)
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Process factors (see box on page 10) 

Scope factors (see box on page 10) 

1 = no significant problems or limitations 
2 = relatively minor problems or limitations 
3 = major problems or limitations. 

The fuller the ‘web’ of the graph, the 
more serious the problems are in each 
of the factors’ categories.

Notes
No data available for Tajikistan. Data for Serbia 
and Montenegro relate to the Republic of Serbia 
(excluding Kosovo) only. No assessment was carried 
out on corruption and institutions in Turkmenistan.

Source: EBRD New Legal Indicator Survey 2003.
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Kyrgyz Republic
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The Regional Survey and
comparison between results

This case study on enforcement was
triggered by the EBRD’s endeavours 
to assess its countries of operations’
laws in action, as opposed to their
reform efforts. How do these results
compare with the assessment provided
by the EBRD’s Regional Survey, which 
is designed to assess progress 
against benchmarks? 

The 2003 edition of the Regional Survey
shows that countries can roughly be
divided into five groups. 

Advanced reform countries

An advanced reform country is one 
where there has been major reform 
of the law and also of the institutional
framework to enable the efficient 
use of collateral for securing credit. 
For example, Hungary and Lithuania
introduced major reforms in 1997.
However, secured creditors in Hungary
still suffer from a weak position on
insolvency, while in Lithuania formal
requirements for defining collateral

restrict the scope for some financing
techniques. The Slovak Republic has
carried out the most far-reaching reform
in the region to date which became
effective on 1 January 2003. Initial
indications are that this is being
implemented successfully although, as
in Hungary, the position on insolvency is
less satisfactory. Nonetheless all three
countries have a modern and efficient
regime for secured transactions.

Major reform countries

Major reform countries are those 
that have carried out a major overhaul 
of their laws but have shortcomings or
significant limitations either in the laws
themselves, or in their implementation.
In the Czech Republic, for instance, 
the legal framework limits the type 
of collateral available. In Poland, 
the time required for registration 
and the complexity of the process
discourages the use of security. 

In the Kyrgyz Republic and Moldova, 
the establishment of a reliable registry
still remains a problem. A notification 
or registration system is a necessary
part of any effective regime for security
over movables. It serves to publicise 
the security and to alert others that the
creditor has a prior right in the collateral.

Minor reform countries

These countries have carried out some
reform but remain far from having an
adequate legal framework for secured
transactions. Russia, for example, made
a promising start with a new law as early
as 1992, which provided a model for
other CIS countries. However, the failure
to implement the law as it was intended
means that taking security in Russia is
still problematic. The lack of any form 
of registration or notification system has
been one of the main reasons for the
ineffectiveness of the 1992 pledge law.
Estonia only allows security over certain
types of assets and over the whole of 
an enterprise. FYR Macedonia has been
making considerable efforts to reform 
its law but the rules for the creation of
security remain incompatible with the
requirements of a modern market for
secured credit. Slovenia only allows 
the taking of security in a very limited
way, although it has recently introduced
new provisions on collateral.11

Croatia offers only a rudimentary 
system of non-possessory charges 
over movable property. 
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The case study has highlighted some practical features which the Survey had only partly
revealed. In some countries where the secured transactions law has been reformed,
enforcement remains a serious problem.

Levels of reform in secured transactions

Advanced reform countries Hungary, Lithuania, Slovak Republic 

Major reform countries Albania, Bulgaria, Czech Republic, Kazakhstan, Kyrgyz Republic, 
Latvia, Moldova, Poland, Romania, Ukraine 

Minor reform countries Armenia, Belarus, Croatia, Estonia, FYR Macedonia, 
Russia, Slovenia 

Deficient reform countries Azerbaijan, Georgia, Tajikistan, Turkmenistan, Uzbekistan

Unreformed countries Bosnia and Herzegovina, Serbia and Montenegro 

Source: EBRD Regional Survey of Secured Transactions, 2003.



Deficient reform countries

Five countries fall in this group, all 
from the Caucasus or Central Asia. 
In all of them, the legal framework 
for secured transactions is seriously
lacking, according to responses to 
the Survey. Azerbaijan made a serious
attempt at reform in 1998, but the
status of that reform became confused
with the introduction in 2001 of the new
Civil Code. This is a problem found in a

number of countries, including Tajikistan,
where Civil Codes which contain general
provisions on security rights on property
are not always well coordinated with
specific secured transactions law. 

Unreformed countries

Only two countries out of 27 fall into the
unreformed group. Both of them are
currently undertaking reform. Serbia
passed a new law in May 2003, which, if
properly implemented when it enters into
force, could propel it into one of the most
advanced countries in the region. Bosnia
and Herzegovina is a special case. In
2000 and 2002, each of the entities of
the state (the Federation of Bosnia and
Herzegovina and the Republica Srpska)
adopted a separate Law on Registered
Pledges on Movables and Shares but 
it is not clear whether these laws have
entered into force.12 In broad terms, 
the results of the Regional Survey and of
the case study coincide. The advanced
reform countries and major reform
countries broadly score among the 
top countries in the case study results.
This suggests that most countries with 
a sound legal framework for secured
transactions have efficient enforcement
mechanisms in place, which effectively
provide the necessary level of confidence
to secured creditors. There are exceptions,

however, and a full understanding of 
why this divergence occurs will require
further research. Nevertheless, a few
observations can be made at this stage.
The case study has highlighted some
practical features which the Survey had
only partly revealed. In some countries
where the secured transactions law 
has been reformed (thus achieving 
a relatively good evaluation in the
Regional Survey), enforcement remains 
a serious problem. This is true of

Albania, Kyrgyz Republic, Moldova,
Poland, and Romania, which were all
major reform countries according to 
the Regional Survey categories. 

Evidence in the Regional Survey 
of institutional weaknesses comes
through more clearly in the case study,
where greater focus was put on
institutional efficiency (for example, 
the ability of the court system to 
support the enforcement process). 

Albania is a case in point. The secured
transactions regime was comprehensively
reformed in 1999 with the adoption of
the Law on Securing Charges, which
entered into force in 2001. The law
provides for an enforcement system by
which the charged assets can be sold
directly by the secured creditor (after 
the sequestration of the collateral by 
the bailiffs office and its restitution to
the creditor). The secured creditor needs
to present to a court an immediately
enforceable instrument (which is the
securing charge agreement duly
registered with the Registry of Securing
Charges), on the basis of which the
court will issue an enforcement order. 

Upon presentation of the enforcement
order, the bailiffs office can act
immediately without prior notice to 
the debtor, and can proceed with the
sequestration of the collateral. The
collateral is then handed to the creditor
for sale. Problems associated with 
this procedure are the costs – bailiffs
will charge a fee of 7 per cent of 
the secured claim – and the time.
Despite a seemingly simple procedure,
enforcement will usually take between

six and twelve months, and this seems
to be due to the inability of the courts 
to handle cases swiftly. 

The combination of the Survey and the
case study evidence suggests that the
benefits of legal reform can be reaped
fully only if the institutional changes
required to enable effective enforcement
are undertaken. Too often, legal reform
is not followed through with adequate
structural improvements.

Conversely, in other countries where
there are limitations or inadequacies 
in the secured transactions law, there
nonetheless exists a basis for effective
enforcement. This is true for the Czech
Republic, Croatia and Estonia, and, 
at the extreme, Serbia (Croatia and
Estonia were assessed as minor reform
countries according to the Regional
Survey results, and Serbia is still in
need of reform). In the Czech Republic,
enforcement of a charge can be done
through a licensed executor who sells
the charged assets in a public auction
pursuant to a detailed procedure
contained in the Civil Procedure Code.
The system seems to be efficient, and
practitioners seem to be relatively
comfortable with it. 
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The combination of the Survey and case study evidence suggests that the benefits 
of legal reform can be reaped fully only if the institutional changes enabling effective
enforcement are undertaken.
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Similarly, in Croatia, enforcement can 
be conducted by public notaries. The
process has been taken out of the courts
and this seems to give a relatively good
return in a fairly quick period of time. 

Although the legal regime for secured
transactions in these countries remains
imperfect, the market has nonetheless
found a relatively successful way of
realising value out of charged assets.
Practical adaptation to a deficient legal
framework has its limits, however: it is
unlikely that such systems would prove
sufficiently flexible for many modern
financing techniques. This represents 
a lost opportunity for creditors and
borrowers. There is a potential for greater
use of secured credit if the rules are
widened, for example to facilitate taking
security in a commercially efficient
manner over a broader range 
of assets, including inventory.

Conclusion

Some conclusions emerge from the
assessment work carried out by the 
EBRD on secured transactions and this
empirical study.

■ There has been much activity
throughout the region in the reform of
secured transactions law, and changes
continue. The case study confirms
that, in general, improvements to the
law yield practical results, but the
extent of the results varies. Failure 
to follow the reform with practical and
institutional implementation can be
very disappointing for the country, and
also the assistance providers, who
have invested resources in the reform.
There is still immense scope for
secured transactions law reform in 
the EBRD countries of operations. 

■ There is no fool-proof recipe:
enforcement modes vary widely 
across the region. The success or
failure of the procedure depends on
many interrelated factors. There is no
model that reformers could adopt for
guaranteed improvements. The
process of enforcement, and the
institutions that are developed to
support it, must be carefully assessed
in the local context. The countries that
present the best results are those
which have exploited their existing
strengths and have avoided creating
institutions and practices which are
difficult to adapt to their own market. 

■ The case study, although limited in
scope, revealed an interesting trend.
When the three main factors (amount,
time and simplicity) show poor results,
the other factors (process and scope)
are generally problematic. Focusing on
enforcement demonstrates the need
for legal reform to address broader
factors and to introduce a regime that
fits with the existing institutional
framework. If the ground is not well
prepared, the benefits of reform aimed
specifically at secured transactions are
likely to be correspondingly fewer.

■ EU accession countries show the 
best ratings, which seems to confirm
that a more advanced market economy
goes in tandem with a more effective
legal framework. Some major
exceptions can be noted: in the case
study, Slovenia and Poland did not
score as well as their advanced
transition country peers. This was
illustrated by the poor functioning 
of institutions involved in secured
transactions, especially the court
system which is shown to be over-
burdened and slow in dealing with 
such cases. In addition, in the
Regional Survey, Estonia is shown 
as having an inadequate legal
framework for secured transactions.

■ On average, CIS countries fare worse
than the advanced transition countries
in central eastern Europe and south-
eastern Europe. However, there are 
a few countries where serious reform
efforts have been made with some
success, namely Kazakhstan, Kyrgyz
Republic, Moldova, and Ukraine. 
There is a need to embrace whole-
heartedly the momentum for change
and then to follow through with
effective implementation. As in other
areas of legal reform, countries that
are unable to pursue a swift and
determined reform agenda for secured
transactions are at risk of finding
themselves increasingly isolated.

■ The assessments of secured
transactions carried out by the EBRD
have already provided a wealth of
information. This is intended to 
provide a useful tool for the continuing
reform efforts both of individual
countries and of external assistance
providers. Although it cannot be proved
by hard statistics, the EBRD believes
that the regular publication of
information on the state of secured
transactions laws in its 27 countries 
of operations, together with an
assessment of those laws in practice, 
is itself a significant spur towards
continuing improvement.
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LLP (Russia, Uzbekistan)); Karanovic & Nikolic
(Serbia and Montenegro); Colja, Rojs & partnerji
(Slovenia); Medet Company Ltd (Turkmenistan);
Grischenko & Partners in cooperation with
Chadbourne & Parke LLP (Ukraine). It was not
possible to secure the support of a law firm in
Tajikistan, so the survey does not provide any data
for that country.

9 The assessments of the respondents have been
taken into consideration at their face value. In most
countries the lawyers consulted gave clear answers
to the case questions, based on their own practice
of enforcement. When respondents could not
provide any basis for a realistic estimate, the
lowest score (1) was given on the basis that such
uncertainty is bound to reflect negatively 
on the creditor’s expectations. The results should
be interpreted with some caution. They reflect the
views of a small number of lawyers. The EBRD
welcomes comments in order to improve the data
that are being evaluated and reported. It is only
possible here to present a summary of the results
which will be published in more detail on the 
EBRD Web site (see www.ebrd.com/law) together
with the full text of the case and the methodology 
used for analysing responses.

10 The CIS includes all countries of the former Soviet
Union except the Baltic states.

11 This has not yet been covered in the 2003 survey.
It may be that this new law will move Slovenia to
the major reform countries group.

12 There is an ongoing reform project in Bosnia and
Herzegovina led by USAID. 
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Reform of security over 
movable property in Lithuania:

the second stage



Lithuania, like all of the countries 
of central and eastern Europe, has
recently undertaken considerable 
efforts to reform its laws on security
over movable property. Reform was
urgently needed, since Lithuania
inherited soviet Russia’s model 
of security law after Lithuania became
independent in 1990. 

This system was unsuitable for the
needs of a market economy. The entire
legislation on security interests was
contained in several short articles of 
the Civil Code.1 The Code was silent on
the possibility of using ownership for
security purposes and the only security
interests that it expressly provided for
were the close equivalents to Roman
pignus and hypotheca, yet classified as
ius in personam. 2 Thus, prior to reform,
Lithuania’s secured transactions law
was outdated and unsophisticated.

Nevertheless, the soviet model was an
ideal starting point for the comprehensive
reform of security law. First, it was not
hostile towards the non-possessory

security interests. The Civil Code allowed
for the creation of a non-possessory
charge. This meant a security interest
could be created without the debtor
being dispossessed of the property
charged, even though it was not required
to record such a charge in a public
registry. 3 No specific limitations were
imposed on the scope of such collateral.

Arguably, the principle of publicity 
was neglected, as the drafters of the
soviet Civil Code did not intend security
to be widely used in practice and so 
the problem of “false wealth”,4 which
is created by the undisclosed non-
possessory security interests, was not
deemed important.5

Second, prior to the reform, Lithuania
did not have a working system of law 
on taking security. This meant there
were no parties who could influence 
the lawmaking process that were
interested in keeping the status quo. 
As a consequence, the process of
reform was not impeded either by 
the desire of practitioners to save a

system – which, though not ideal, still 
in their eyes functioned well enough – 
or by the negative influence of many
traditional legal concepts. These are 
the two factors that undermine reform 
of law on taking security in numerous
economically advanced jurisdictions of
the western world. 6

The first stage of reform

Reform of law on taking security in
Lithuania took place in two stages. 
The first stage formally culminated in the
enactment of the law on charges over
movable property7 (lit. Kilnojamojo turto

˘■
ikeitimo

˘■
istatymas) and the creation 

of the central Hypothecary Register 
(lit. Hipotekos registras) that started
functioning on 1 April 1998. These
changes were inspired by the EBRD’s
Model Law on Secured Transactions.8

Lithuania benefited from the Norwegian
experience in designing both the
registration system of non-possessory
charges and the office of the
Hypothecary Register. 9

This article considers Lithuania’s endeavours to create a modern system of secured
transactions law, concentrating on the second stage of reform that was finalised on
1 January 2003. Particular emphasis is placed on the functioning of the registration
mechanism for security interests.
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The reform introduced a single 
concept of a non-possessory charge 
over movable property, which was
defined as a registered right in rem,
created to secure the performance of 
an obligation.10 However, the first stage 
of reform was also influenced by the
doctrine of functionalism.11 Article 19 
of the law on charges over movable
property treated as security not only
charges stricto sensu but also conditional
sales and financial leases as these
transactions were seen as assuming the
same economical function like charges,
i.e. guaranteeing repayment of the
underlying obligation. 

The newly created system corresponded
to the fundamental concepts of modern
law on taking security as enshrined in
the EBRD’s Core Principles for a secured
transactions law.12 The law enabled:

■ quick creation of security rights
without depriving the person giving 
a security of the use of his assets;

■ security over all types of movable
assets, both present and future; 

■ the possibility of securing all types of
debts, including future debts, between
all types of persons; 

■ the creation of an all encompassing
registration system as an effective
means of publicising the existence 
of non-possessory charges; 

■ the ability to keep the costs of taking,
maintaining and enforcing security low;

■ enforcement procedures which 
enabled the secured creditor to satisfy
promptly his claims out of the value 
of the collateral; 

■ security rights which continued to 
be effective and enforceable after 
the bankruptcy or insolvency of the
security provider; 

■ a clear set of priority rules; 

■ substantial powers for the parties to
contract out of its provisions, when
seeking to adapt the security to the
needs of the particular transaction. 

International experts evaluated 
this stage of Lithuanian reform as 
a particularly successful one. In the
EBRD’s Regional Survey of Secured
Transactions Laws, Lithuania joined 
a small group of “advanced reform”
countries, defined as those that had
performed a conceptually sound reform
of their respective legislation, followed 
by coherent practical implementation 
of the recent legal enactments.13

Need for a second stage of 
the legislative reform

However, after the new system was in
operation for a few years, a number of
problems were revealed.14 For example,
the procedure for creating a charge had
been formalised too much and the
execution of secured creditors’ rights
was inefficient. Most of these problems
were caused by certain inadequacies in
the new legislation.15 This led to the
second stage of the reform. 

In addition, at the turn of the millennium
Lithuania was finalising wholesale work
on the codification of its private law, both
substantive and procedural. It sought to
prepare two contemporary codes – the
Civil Code and the Code of Civil Procedure
that would lay down the new foundations
of the Lithuanian private law. These codes
would be harmonised with the relevant
parts of EU acquis communautaire, and
would reflect the unifying endeavours of
the leading international organisations,
such as the UNIDROIT, UNCITRAL or the

Hague Conference on Private International
Law. They would also respond to the
most recent developments in other
jurisdictions in the codification and
reform of private law.16

The drafters of the Civil Code decided to
include in it the fundamental provisions
of commercial law. It was clear that the
new Code should regulate all substantive
aspects of the law on taking security,
while the registration of security interests
and enforcement of secured creditors’
rights should be dealt with by the Code
of Civil Procedure. Systematic changes 
in the regulation of secured transactions
therefore seemed inevitable.

As there were already certain 
problems with the functioning of the
newly reformed law on taking security,
the adjustment of the legal framework
resulted not in a mere restatement of
the existing law in the new codes, but 
its comprehensive revision. 

The new Civil Code entered into force on
1 July 2001, replacing the old Civil Code
and repealing all provisions of the law on
charges over movable property, except
the procedural rules. The second stage
of the secured transactions law reform,
however, was only finalised on 1 January
2003 when the Code of Civil Procedure
became effective. 17
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This stage of the reform finally shaped
the concept of Lithuanian secured
transactions law. Lithuania confirmed
that it would not opt for a fully fledged
functionalistic approach, which implies
re-characterisation of transactions based
on their function. Rather it maintained 
its formalistic reform, founded on the
experience of the civil law revision in
Quebec.18 Secured transactions remained
classified according to their form rather
than substance but, unless they are
possessory, they must generally be
recorded in a single public registry. As a
result, the Lithuanian Civil Code covered
not only the charges stricto sensu, but
also the so-called quasi security interests.

The concept of a charge over
movable property

Charges stricto sensu, both possessory
and non-possessory, are regulated by
Book 4 of the new Civil Code, which is
devoted to the rights in rem. 19 The charge
is defined as a right in rem belonging to
the creditor and encumbering the
ownership of the security provider, be 
it a debtor or a third party, created to
secure the performance of an obligation.
The charge is therefore an absolute right
that can be enforced against everyone,
entitling its holder to rights of pursuit
and preference. Moreover, the fact 
that the charge is held to be a real, 
not a personal right, determines its
enforceability in the debtor’s insolvency.
The Civil Code upholds the accessory
nature of the charge, expressly stating
that the charge is extinguished when the 
secured obligation ceases to exist. Apart
from consensual charges the code also
covers charges imposed by law, and
charges over immovables (called a
hypothec and regulated in a separate
section of Book 4 of the Civil Code). 20

Some large-scale tangible movables 
are by law presumed to be immovable
property and, therefore, subject to the
regime of hypothecs. These are seagoing
vessels21 and civil aircrafts.

The charge itself is a single security 
right that can cover all types of movable
assets, both present and future.
Moreover, it can secure all sorts of
debts, including future debts, between 
all types of persons. The Civil Code
provisions are drafted in such a way that 
it would be perfectly possible to create a
valid “universal charge”22 encompassing
fluctuating pools of assets, and even the
whole of the enterprise. 

Yet the Civil Code also retains a special
charge over stock in trade: encumbering
only goods and raw materials owned 
by an enterprise. Similar to the way 
a universal business charge would
function, the collateral can be described
in broad terms instead of in specie and
the debtor is entitled to dispose of the
property free of charge in the ordinary
course of his business. The rationale for
the need to have such a special regime
is questionable. Apparently, it was
included in the new Civil Code for practical
reasons, as the charge of stock in trade
– a charge of goods and raw materials –
in spite of its limited scope has been
widely used since it was introduced by
the first stage of reform. 

Regulation of quasi security
interests

The new Lithuanian Civil Code extended
the registration requirements to a number
of quasi security interests. It was decided
to cover only ownership-based structures
that vest in the creditor the rights in rem
of an owner. Since the quasi security
interests were not re-characterised as
charges, they are regulated separately 
in Book 6 of the Civil Code, which is
devoted to the different aspects of the
law of obligations. 

The transactions that can create
registrable quasi security interests are:
sale with the right of redemption,23

leasing, and instalment sale with
reservation of title.24 Sale with the right 
of redemption, if used as quasi security,
bears some features of a charge, since
the creditor can only satisfy his claim
pursuant to the fundamental principles 
of law on taking security. 

This means that the Civil Code does not
allow the creditor to retain unconditionally
the ownership in the collateral on the
default of the debtor, as the creditor is
required to account for any surplus if the
value of the property exceeds the amount
of the debt. The same is true with the
fiduciary assignments of receivables and
factoring, 25 although this quasi security
device should not be publicly registered. 

Functions of the Hypothecary
Register

All non-possessory charges over 
movable property and above-mentioned
quasi security interests are registered
with a single institution – the Hypothecary
Register, which is operated by the state.
Apart from registering security over
movables, the Hypothecary Register 
also records hypothecs over immovables,
grants execution orders to secured
creditors and provides official or unofficial
information on the data stored to all
interested persons.26

All security interests have to be registered
in this single registry, but only there.
Double registration in registers where
title of the property is registered or
company registers are not required
because the Hypothecary Register 
itself transfers the relevant data to 
these registers. 27

The Hypothecary Register consists 
of the Central Hypothecary Office and
Hypothecary divisions that are part 
of the general competence courts of 
first instance (lit. apylink

.
es teismas).

The Central Hypothecary Office is
primarily responsible for the maintenance
of a central database that stores all
registration data and also provides
information on these data to the public.
Instant registration of charges over
movable property is conducted by
Hypothecary judges, who sit in one of 
the 15 territorial Hypothecary divisions.28
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Differences in registration of
non-possessory charges and
quasi security interests 

Although charges and quasi security
interests are registered by the same
institution, the systems of their registration
have some important differences. 

First, to register charges over movable
property, the actual documents evidencing
the transaction between the parties must
be filed to the Hypothecary Register –
that is, the formal charge deed that 
must have already been certified by 
the public notary. As a consequence, 
the application for registration can only
be presented in hardcopy form. 

In contrast, in order to register quasi
security interests it is sufficient to give
the Hypothecary Register a notice.29

The content of such notice is quite
extensive. It must include the data 
that identifies the parties and indicates
the debtor’s consent to file a quasi
security interest, the description of the
property subject to the security, and a
description of the contracts that create
the creditor’s rights. 30

Second, the major effect of the filing of 
a non-possessory charge is its creation,
while registration of quasi security
interests merely perfects creditor’s 
rights by making them enforceable
against the world at large and by setting
their priority. The priority status of
charges is determined not by the time of
their actual registration, but the moment
a charge deed is presented before the
Hypothecary Register, provided the
registration application is successful. 

Finally, unlike the registration of quasi
security interests, the role that the
Hypothecary judge performs in the filing
of charges is not a simply managerial
one, ensuring only a compliance with
formalities. For the filing of non-
possessory charges, the judge must
ensure that an entire transaction is
contracted in accordance with the
relevant legal provisions.31

Registration of security interests:
practical evaluation

Theoretically a notice-registration system,
which merely perfects security interests
and puts the searcher “on notice” that
the secured party might claim a security
interest in the collateral, is more modern
than document-filing based mechanisms,
where the input of data can not practically
be conducted online. Nevertheless, the
primary question applied to a registration
system should be whether it adequately
serves the needs of the parties when
entering into financing transactions.32

In this regard the Lithuanian registration
system has so far been functioning fairly
soundly for the business community.
Despite the fact that the registration
cannot be done instantly and that
prospective registration is impossible,
the whole process is at least quite quick.
A term of five working days is usually
sufficient to carry out the entire process,
from the notarisation of a charge deed
till its actual registration by the
Hypothecary judge. 

Registration fees, which cover both the
stamp duty for the registration in the
Hypothecary Register and the notarisation
costs, are also relatively low, since they
cannot exceed LTL 700 (approximately
€200). The notice filing of quasi security
interests is significantly less expensive,
with a registration fee of only LTL 20. 

The registration system is centralised,
fully computerised and easily accessible
at modest cost using the internet. 
All interested persons can search and
receive the registered data, including the
particulars of a charge, electronically.
Finally, registration gives constructive
notice both of the creation of the charge
and on its particulars. 

Major shortcomings of the
reform of law on taking security

Nevertheless, the legal provisions that
regulate registration of charges do have
some shortcomings. 

First, the registration process is
unreasonably burdensome, as there 
are too many formalities to comply 
with. Most importantly, the mandatory
requirement to certify the charge deed by
the public notary can hardly be justified,
because the Hypothecary judge
subsequently conducts a similar legal
screening of all its terms and conditions. 

The argument that a notary is better
placed to check the presence of a
debtor’s genuine consent for creation 
of a charge cannot be upheld. The judge
has wide procedural powers, which 
could be applied to solve the matter 
if in exceptional cases there is concern
that the attempted registration might be
fraudulent or speculative. The elimination
of the need to notarise the charge deed
would make the existing document-filing
system half as expensive and less
subject to delay. 

Second, the effect of the registration,
which is deemed a condition sine qua non
for a charge to exist even between the
parties, is too restrictive. While the
concept was inspired by the equivalent
provisions of the Civil Code of Quebec, 
it is inconsistent with the purpose 
and effects of the publication of quasi
security interests. This might raise
complex problems of characterisation
since it is the form of a transaction
which could be determinant on its validity
as between the parties. The existing
registration system would become 
more flexible and consistent if the
registration was merely a condition 
for the enforceability of a charge, 
but not its creation. 
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Finally, as the legally binding instruction
of the Ministry of Justice that sets 
the requirements for the drafting 
of the charge deeds is extremely
unsophisticated, and the Civil Code is
silent on the matter, practical problems
arise over whether it is possible to
identify the collateral using a generic
description. The recent decree of the
Lithuanian Ministry of Justice that
regulates the procedure of registration 
of quasi security interests has a similar
deficiency. This is essential for the
proper functioning of universal charges,
yet the instruction, apart from charge
over stock in trade, only provides for the
possibility of charging separate items –
not universality of assets described in
general terms. Such regulation must be
amended for it is incompatible with the
overall philosophy of the security law, 
as enshrined in the new Civil Code. 
The prevailing view in contemporary 
legal doctrine is that a universal security
interest should be recognised as it is 
an important feature of modern law on
taking security. 33 The problem could be
solved by the creative jurisprudence of
the Lithuanian Supreme Court, as the
Lithuanian legal system upholds the
doctrine of stare decisis, meaning that 
a judicial precedent becomes a legally
binding source of law.34

Conclusion

Lithuania has pursued thorough reform 
of its secured transactions law. After 
two successive legal reform efforts, this
jurisdiction has created a comprehensive
framework of relevant legislation, based
on the major principles of modern
security law. 

Eventually it was decided not to 
adopt a fully fledged functional concept 
of security. Therefore, the system of
secured transactions law consists of
charges stricto sensu and quasi security
interests. A charge stricto sensu is
defined as a uniform concept: a
possessory or non-possessory right
in rem that secures the performance of
an obligation by vesting in the creditor
priority to satisfy his claim out of the
value of the collateral. 

All non-possessory charges must be
registered in the single Hypothecary
Register. The major “functional
equivalents” of security, such as
conditional sales, financial leases and
fiduciary transfers of ownership, while
having retained their traditional formal
legal identity, must with a few exceptions
be registered with the Hypothecary
Register. A non-possessory charge is
void unless registered; whereas the
failure to file quasi security interests only
prevents them being enforced against
third parties but does not undermine
their validity as between the parties.

The Lithuanian experience of secured
transactions law reform demonstrates
that to create and implement a 
coherent modern legislative framework 
is extremely difficult. This is the case
even in a jurisdiction where reform 
is not hindered by the desire to retain
the status quo, and where prior to the
reform the theoretical attitude towards
non-possessory security was highly
liberal. Two stages of reform have
developed a working system that can 
still be significantly improved. The major
efforts of the future reform should now
be concentrated on promoting the use of
universal charges, and on simplifying the
formalities related to the drafting and
registration of charge deeds.
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Recent developments in 
Russian trademark and 

copyright legislation:
an update from a practising lawyer

“Never ask what the laws are, but
always ask how good the judges are.”

Nikolai Karamzin, Russian historian and writer (1766-1826)



Russia, with its huge market and
population, continues to attract
counterfeit products. These include 
food, beverages, pharmaceuticals,
software, automobile spare parts, toys,
detergents, clothing: the list is endless.
Street vendors and market traders 
offer counterfeit CDs and DVDs.
Sometimes, even centrally located
expensive boutiques sell counterfeit
clothing and accessories. 

Controlling counterfeit products remains 
a key issue for the state, which incurs
substantial losses through unpaid taxes. 
For the rights holders, counterfeit
products result in lost profits, dilution 
of their trademarks, infringement of their
copyright, and damage to their business
reputation. Consumers limited by low
income and attracted by the low prices 
of pirated software or CDs, or counterfeit
goods illegally marked by known
trademarks, suffer every day from the
poor quality of such counterfeit products. 

For the Russian state there are two key
issues: ensuring compliance with the
Agreement on Trade-related Aspects of
Intellectual Property Rights (the “TRIPS
Agreement”), 2 and ensuring the safety of
its citizens and taxpayers.

The important question is whether the
recent developments in Russian trademark
and copyright legislation and TRIPS
compliance are merely window dressing,
or whether they constitute real reform. 
It will be some time before Russian
society and the international legal
community will be able to answer this.

At present, these developments are 
part of a determined drive to gain entry 
to the World Trade Organization (WTO).
With this aim, Russia has taken
significant steps towards bringing its
intellectual property legislation into
compliance with the TRIPS Agreement.
While these legislative changes are
generally improvements on the existing
law, any real benefits to the Russian
legal system, economy and society as 

a whole will depend on how the law is
interpreted and applied by the courts and
the law enforcement agencies. Practice
will determine whether the recent
improvements to Russian trademark and
copyright law will result in actual reform.

Trademark legislation

The basis for Russian trademark
legislation was set down in 1992, 
when the Russian Law on Trademarks,
Service Marks and Appellations of Origin
(the “Trademark Law”) was adopted. 
The Trademark Law, among other things,
outlined the legal regime of trademarks,
their registration criteria, and the
procedure of registration with the
Russian Trademark and Patent Office
(PTO). It also defined the scope 
of the trademark owner’s rights and 
the regime of “trademark use”, and
established liability for trademark
infringement. Nonetheless, the number
of infringements remained substantial
and the rights of trademark owners were
not sufficiently secured and protected. 
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Russian intellectual property legislation has been considerably revised in recent years.
Revisions to the substantive laws, such as those relating to trademark, patent and copyright,
have been accompanied by revisions of administrative, customs and arbitration procedures. 
These changes show that Russia has made an important legislative effort to enhance 
the protection of intellectual property rights.

Marina I. Drel
Head of Litigation and Enforcement
Gowlings International Inc. (Canada), Moscow Representative Office1



In December 2002, amendments
to the Russian Trademark Law came 
into force. The amendments provide new
opportunities for trademark owners to
protect their rights against violations.

The purpose of these amendments 
is to increase the level of trademark
protection; to establish clear rules for
examining trademark applications; and 
to strengthen trademark enforcement
measures, bringing the trademark
legislation in line with international
standards, including those of the 
TRIPS Agreement. These amendments
are briefly outlined below.

Cybersquatting

Cybersquatting has been an issue in
Russia for years. 3 Under the amended
Trademark Law,4 trademark owners have
recourse when cybersquatters use their
trademarks or confusingly similar
designations either on the internet or 
as a part of their domain names.5 Prior
to this amendment, the courts did not
have a clear basis in the substantive 
law to support the rights of trademark
owners against cybersquatters. Pursuant
to the recent amendment, the rights of 
the trademark owner prevail.

The Trademark Law, however, restricts
the protection of trademarks against
unauthorised use in domain names 
to those goods or services which are
protected by trademark registration. 
The most recent court practice supports
this interpretation. Accordingly, it may 

be difficult to obtain relief in cases 
where a domain name is used for the
non-commercial promotion of goods 
or services different from those covered
by the trademark registration, or where
the domain name has been held by the
owner without any use.

Extensive use 

Another novelty is registration of marks
which lack inherent distinctiveness but
have acquired distinctiveness due to
their extensive use.6 This provision
allows parties to register many marks
deserving trademark protection which
would otherwise have been refused
protection on formal grounds.7

Well-known marks

The Trademark Law now defines 
the legal regime for the protection of
well-known marks, together with the
procedure for recognising a trademark 
as well-known. 8 Briefly, the well-known
status provides trademark owners with a 
greater chance of prohibiting the use of 
either their trademark or a confusingly
similar designation. In some instances,
trademark owners may prohibit the use
of confusingly similar designations which
were in place even before the trademark
was declared well-known.9

Trademark owner consent

The consent of the owner of the earlier
registered, or earlier applied, trademark
will now be sufficient to permit
registration of a new trademark which 
is confusingly similar, and which would
otherwise be refused protection. The
amended provision reflects previous PTO
practice and facilitates the procedure of
securing trademark rights by the owner. 10

Firm names

The amendments to the Trademark Law
establish that any previously existing 
firm names11 prevent the registration 
of confusingly similar trademarks related 
to similar goods or services.12

This provision should have stopped 
such trademark abuse. However, 
there is no single firm names database.
Furthermore, commercial entities in
Russia are not obliged to define the
particular type of their commercial
activity in corporate documents.
Therefore it will still be a problem to
define whether a firm name is actually
being used with regard to particular
goods or services. 

It is likely that the number of disputes,
such as trademarks versus firm names, 
will increase. The interpretation and
implementation of these provisions by
the arbitration courts may clarify and
further develop the legal status of these
two key objects of intellectual property.
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In December 2002, amendments to the Russian Trademark Law came 
into force, providing new opportunities for trademark owners to protect their rights.



Non-use

Trademark owners should be aware 
of a change in the trademark non-use
period. Under the amended Trademark
Law, this becomes three years, instead
of five years. Non-use during any three
consecutive years within the period of

trademark registration will be deemed
grounds for trademark cancellation
provided that the trademark has not
been used by the date a non-use
cancellation petition is filed. It is now
expressly stated in the Trademark Law
that the burden of proof is on the
trademark owner. This amendment may
increase the number of trademarks
cancellations and respective disputes
due to non-use.13

Additional grounds for cancellation

In line with international standards, the
amended law has added new grounds for
trademark cancellation. A trademark may
be cancelled in the event of its unlawful
registration in Russia by an agent or
representative of a person or entity who
owns the same trademark in one of the
member states of the Paris Convention
on Protection of Industrial Property. 14

Exhaustion of trademark rights

The amended Trademark Law limits 
the “exhaustion of rights” doctrine to
goods introduced into circulation by 
the trademark owner in the territory of
Russia. 15 Therefore, so-called “parallel”
or “grey” importing of goods, which have

been legitimately manufactured by or
with the consent of a trademark owner
abroad, but imported into Russia without
such consent, may now be considered as
a violation of exclusive trademark rights.
These changes may provide additional
opportunities to prevent the importing of
“grey” goods into Russia.

PTO changes

The Appellate Chamber and the Supreme
Patent Chamber of the PTO have been
replaced by a single Chamber on Patent
Disputes. This structural change, which
has eliminated an additional unnecessary
administrative body, should facilitate and
speed up the resolution of those
trademark registration disputes which 
are within the competence of the PTO.

Liability

Substantial changes have been
introduced in the handling of trademark
infringement and enforcement. The
amended Trademark Law provides for 
the destruction of counterfeit goods,
labels or packaging as a civil remedy.16

Counterfeit goods may be also transferred
to the trademark owner or to the state,
pursuant to the court’s decision.
Previously, the Law only provided for the
removal of the counterfeit trademark
from the goods or packaging. 

A trademark owner may also claim
statutory compensation, which does not
depend on the actual damages incurred.
The amount of statutory compensation
should be defined by the courts,
depending on the particular circumstances
of each case, and may range from
US$ 3,000 up to US$ 150,000.17

Procedures

Last year the Administrative Code, 
the Criminal Code and the Customs 
Code18 were amended. While the new
Administrative Code contains more
severe sanctions for trademark
infringements, the Criminal Code has
strengthened the position of rights
holders by providing clearer grounds 
for criminal prosecution, but has not
increased criminal liability. This reflects
the general approach taken by Russian
legislators, which is to liberalise and
improve criminal law by providing clear
definitions of the elements of crimes and
sanctions for violations, rather than by
strengthening the repressive component.

The amended Administrative Code
implemented administrative liability 
for unauthorised use of a third party’s
trademark, service mark, appellation 
of origin or confusingly similar
designations.19 Relevant sanctions 
include a fine and the confiscation of
infringing goods.20 Administrative liability
for trademark infringement is new to
Russian legislation.
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Substantial changes have been introduced in the handling of trademark infringement
and enforcement.



Recent amendments to the Criminal
Code provide that, among other things,
illegal use constitutes a criminal offence
when committed by an organised group.21

Applicable criminal sanctions include a
fine, detention for four to six months, or
imprisonment for up to five years.
Previously under the Criminal Code, the
unlawful use of a trademark, service mark,
appellation of origin or confusingly similar
designations was considered a criminal
offence when it was carried out repeatedly,
or when it caused substantial damage.

The new Customs Code came into force
on 1 January 2004. Under the Customs
Code, a trademark owner may register its
trademarks with the customs authorities
in the register of the objects of
intellectual property, in order to assist
customs officials in identifying and
intercepting shipments of unauthorised
products bearing the trademarks. As part
of a legislative act, such as the Customs
Code, this procedure appears to offer an
effective weapon in the fight against the
influx of counterfeit products into Russia.
The customs authorities have the right to
detain unauthorised shipments and to
initiate administrative action against the
importer. Such action may result in a fine
and the confiscation of the goods. 

Copyright infringements
legislation

Over the past few years, legislation on
liability for copyright infringements has
been substantially reviewed. The changes
were introduced due to the continuous
efforts of various associations of rights
owners. The Russian government has
also supported these efforts. 

The Russian Law on Copyright and
Neighbouring Rights of 1993 (the
“Copyright Law”) applies to the creation

and use of works of science, literature or
arts which are copyright objects. The
Copyright Law provides that a copyright
violation may lead to civil, administrative
and criminal liability. 

Civil remedies are provided by the
Copyright Law. Special provisions on
administrative and criminal liability for
copyright violations are contained in the
Administrative and Criminal Codes.

Administrative sanctions

The Administrative Code provides for
substantial changes in administrative
liability for copyright infringements. 
The amended Administrative Code
extends the list of activities 
considered as copyright infringements.
Any copyright infringement is now 
considered an administrative violation.22

As a result, a public performance or 
use on the internet may be viewed as
illegal. Moreover, the Administrative 
Code also grants protection to
performers, broadcasting and cable
organisations from the unauthorised 
use of their rights. 23

Administrative sanctions include fines 
of between US$ 45 and US$ 1,200 –
depending on the offence – with the
obligatory confiscation of infringing
materials and products, as well as
confiscation of the equipment used 
to manufacture the products and
materials.

Finally, the Administrative Code, for 
the first time, provides that, along with
individuals, a legal entity may be subject
to administrative sanctions. The
sanctions for legal entities are harsher
than those for individuals. 24

Criminal liability

The recent amendments to the 
Criminal Code on the liability for 
copyright infringements came into force
in April 2003. The amendments further
develop previously existing provisions 
of the criminal law and extend the 
list of activities recognised as a 
copyright infringement. 

The previous wording of the Criminal
Code provided for criminal liability 
for copyright infringement only when it
resulted in substantial damage. However,
the law did not specify how to determine
whether the damage was substantial.
The practical implementation of the
Criminal Code due to the substantial
damage condition was extremely limited.
The amended wording specifies the
amount of substantial damage and
provides for criminal liability when the
price of works or copyright used by the
infringer exceeds an amount equivalent
to US$ 1,450.25 Penalties include a fine
of up to US$ 5,800, compulsory labour,
or imprisonment for up to two years. 
If the price of works or copyright exceeds
the equivalent of US$ 8,500, the infringer
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The recent amendments to the Criminal Code have extended the list of activities
recognised as a copyright infringement. 
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may be sentenced to imprisonment for
up to five years with payment of a fine 
of up to US$ 17,000. 

The amended Criminal Code also allows
the criminal prosecution of those who
purchase, store or transport pirated
copies of works for sale. Previously, 
such actions were not regarded as an
infringement of copyright and so were 
not punishable under the Criminal Code. 

There is also a new provision that allows
law enforcement agencies to investigate
criminal cases against copyright infringers
on their own initiative, without a formal
complaint from the rights owners. This
may also strengthen the position of the
rights holders against pirates. 

While there are positive aspects to the
amended Criminal Code, there are still
some ambiguities which may negatively
affect copyright protection. Calculating 
the cost of material subject to copyright
that has been used illegally remains a
major source of uncertainty. The question
is whether this calculation should be 
based on the market price of the pirated
copies, which is always low, or on the
price of the licensed copies. In Russia
the difference is substantial, given the
price gap between counterfeits and the
licensed products. 26 In our opinion, 
the calculation of damages should be
based on the price of licensed products.
Any other approach could be interpreted
as a recognition of the legality of 
pirated products.

Civil court procedure

The Arbitration Code27 became effective 
on 1 September 2002. It contains new
provisions on preliminary injunctions,
which may significantly affect litigation 
in the intellectual property rights area. 

Under the new Arbitration Code, the
arbitration court 28 has the right to obtain
civil ex parte measures to secure the
material interests of the claimant or 
the evidence for further legal action. 
A claimant may file a motion which the
court should consider within one day.
The preliminary injunction order must be
enforced immediately by the court bailiff
service. In a new development, under the
new Code, the court may rule before the
actual claim is filed. 29

Under the Arbitration Code, the 
court cannot refuse and must grant a
preliminary injunction when the claimant
posts a deposit with the court. The court
determines the amount of the deposit
which cannot be less than 50 per cent 
of the claim. 

These ex parte measures are likely 
to facilitate protection of intellectual
property rights in the arbitration courts.
There are hopes that these measures
may be used by the rights owners to stop
the pirated copies or to use the assets
of the infringer to secure damages.

Conclusion

Russian society and law enforcement
agencies are becoming increasingly
familiar with intellectual property issues.
Copyright and trademark disputes are
widely discussed and commented on 
in the press. The awareness of, and
respect of, intellectual property rights 
is gradually becoming part of the legal
culture. This, in turn, may ensure that
rights owners will enjoy a higher level of
protection and enforcement of their rights.
Intellectual property disputes will be
resolved by qualified forums of judges.

Intellectual property legislation, and 
the enforcement of intellectual property
rights, becomes effective when the 
law enforcement agencies and courts 
are prepared to actively implement its
provisions. It is now a legal principle that
any activity which constitutes trademark
or copyright infringement is detrimental
to society and its citizens.



Notes
1 The author would like to extend a special thanks to

her office colleagues and friends Dmitry Semenov,
Pavel Arievich and Mike Malloy for their kind
support and inspiration in the preparation of 
this article.

2 Annex 1C of the Marrakesh Agreement Establishing
the World Trade Organization, signed in Marrakesh,
Morocco, on 15 April 1994.

3 Cybersquatting refers to a situation in which domain
names are registered in the name of parties which
do not have any legal right to associate products,
services, their organisation, or themselves with a
previously established trademark or firm name.

4 Article 4(2).

5 Domain names are internet designations used to
identify Web sites available on the internet.

6 Article 6(1).

7 For example, BMW or TDK.

8 Previously, these issues were regulated by PTO
regulations.

9 Article 19.

10 Article 7(1).

11 Under Russian law, a firm name is the officially
registered name of a legal entity as it appears in
the register of legal entities.

12 Article 7(3).

13 Article 22.

14 Article 28(1).

15 Article 23.

16 Article 46(2).

17 Article 46(4). The amount of compensation and
fines referred to are calculated on the basis of the
minimum rouble wage as provided by the laws.

18 The Russian Federation Administrative Code, 
The Russian Federation Criminal Code, 
The Russian Federation Customs Code.

19 Article 14(10).

20 For individuals the fine may be up to US$60; for
company officers up to US$120; for companies 
up to US$1,200.

21 Article 180. 

22 Article 7(12). 
Russian administrative procedure operates in
parallel to criminal and civil law and provides an
additional means of remedies for the state for law
violations. Administrative sanctions are generally
less severe than criminal penalties, but they are
applied to both individuals and legal entities, while
criminal penalties apply only to individuals.

23 Previously, only unauthorised use of copies of
works or phonograms was considered as an
infringement which could result in liability.

24 Article 7(12).

25 Article 146.

26 For example, a licensed CD would cost about
US$ 25, whereas the same counterfeit one would
be sold for about US$ 4.

27 The Arbitration Procedural Code of the Russian
Federation.

28 Russian arbitration courts are permanently
functioning courts similar to commercial courts. 
The majority of intellectual property disputes are
tried by the arbitration courts. Recently, a special
division of those judges who specialise in this area
and who have developed expertise was formed in
the Moscow City Arbitration Court. Their area of
practice includes trademark and trade name
disputes, domain name disputes, patent and
copyright disputes.

29 Article 99.
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With competition and the regulation 
of anti-competitive behaviour affecting 
all sectors of the economy and law, 
a review of competition law and policy
could take many forms. 

Virtually all EBRD countries of operations
have adopted some form of competition
law, which addresses broad policy areas,
such as antitrust, market liberalisation,
mergers and state aid. Assuming the 
law incorporates agreed basic principles,
its enforcement (or lack thereof) deter-
mines whether it is effective. This issue
of Law in transition focuses on the
enforcement of competition laws in tran-
sition economies during the past decade
and the identification of future challenges. 

Of particular interest are the institutional
and legal frameworks within which the
laws are implemented. The nature and
structure of competition authorities,
appeal mechanisms and available
enforcement measures or sanctions 
are reviewed. One theme that clearly
emerges from various articles is that 
the nature of competition is changing
and greater cooperation amongst
competition authorities will be required 
in the future. This is due not only to the
imminent accession of ten new Member
States to the European Union, but also
to the effect of globalisation and 
economic integration.

The first article, written by Maria
Vagliasindi and Laura Campbell of the
EBRD, examines the different ways in
which the EBRD promotes competition
and monitors the application of
competition law and policy within its
countries of operations. In promoting the
development of private sector capacity
and activity, the EBRD seeks to ensure
that each project it finances will have
positive and sustainable transition
impact. By engaging in policy dialogue
with the governments of the region, the
EBRD seeks to encourage sectoral and
structural reforms which will accelerate
transition. By monitoring the perceptions
of the legal and regulatory environments
in its countries of operations, the EBRD
identifies achievements and weaknesses.

The second article, by Paul Moffatt and
Irena Dajkovic of the EBRD explores how
the traditional “natural monopolies”,
such as power, telecommunications 
and transport enterprises, fit into the
competition landscape, particularly 
once such sectors are liberalised.
Focusing on the telecommunications
sector, the article discusses the critical
issues which arise during the transition
from a monopoly regime, to a regulated
environment first, and then to a
competitive market place. The authors
conclude that in the early stages of
market liberalisation, it may be more
advantageous to have a sector-specific
regulator. However, as the market

matures and competition develops, it
may be possible to move regulation to 
an economy-wide competition authority.
Where the jurisdiction of the sector-
specific regulator overlaps with the
jurisdiction of the general competition
authority, countries will need to be 
aware of the possible pitfalls in not
addressing such overlaps through 
the relevant legislation.

Cooperation amongst competition
authorities is the focus of the next 
article by Philip Lowe, Director-General for
Competition at the European Commission.
The article reviews the steps taken by
the Commission regarding Regulation
1/2003, to be applied from 1 May 2004,
when ten new Member States accede to
the European Union (EU). One important
step has been the establishment of the
European Competition Network. This has
been developed with the full involvement
of the accession countries. The application
of Regulation 1/2003 will present new
challenges to the transition countries
acceding to the European Union. These
countries will be obliged to enforce their
competition rules in the context of 
a much larger market. They will be
required to cooperate and coordinate
with the competition authorities of the
EU Member States, including adopting
appropriate administrative mechanisms.
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The next article is from Lessya Davydova,
Head of International Relations and
Methodology of Competition Policy at the
Russian Ministry for Anti-Monopoly Policy
and Support for Entrepreneurship (MAP).
It discusses how the changing nature of
competition, Russia’s increasing
integration into the global economy 
and growing foreign direct investment 
in Russia have all contributed to the
country reviewing and revising its
competition law to respond to these 
new challenges. Despite significant
achievements in its short history, some
of the more immediate issues which
need to be addressed by MAP include
enhancing its investigatory powers to
more effectively regulate cartels and 
anti-competitive practices and improving
legislation relating to abuse of dominant
positions. The author concludes that
more cooperation amongst competition
authorities in different countries is
essential in light of globalisation.

The next two articles examine the
competition laws within two of the EU
accession countries: the Czech Republic
and Lithuania. Professor Munková of
Charles University, Prague, traces the
history of competition law and the
competition authority during the 
past 50 years of Czech history. 
The competition authority has gone 
from a quasi-independent body, to 

a ministry of the government, and 
then to an independent authority today. 
While much progress has been made 
in anticipation of joining the European
Union in 2004, challenges still remain.
These include further harmonisation of
laws and regulations with EU standards,
adoption of mechanisms enabling the
competition authority to address matters
with the European Community dimension
and enhancing the investigative powers
of the competition authority.

Sarūnas Keserauskas and Arnoldas
Klimas, of the law firm Lideika, Petrauskas,
Valiūnas ir partneriai in Lithuania, have
provided an assessment of the first
ten years of competition law enforcement
in Lithuania, including an analysis of the
institutional framework. The lead up to
accession in 2004 has had a positive
effect on the enforcement of competition
law in the country. However, more work
needs to be done. To better address
issues related to joining an enlarged
market, amendments are being made 
to the Lithuanian competition law,
including both substantive and
procedural changes.

The final article in the focus section
examines the competition authorities,
appeal mechanisms and available
sanctions within five transition countries.
Jean Rossi, of the law firm Gide Loyrette
Nouel (GLN), Warsaw office, together
with the assistance of the GLN offices in
the Czech Republic, Hungary, Romania
and Russia, provides a practitioner’s
view of how the systems are working to
date. As noted in the Keserauskas and
Klimas article, preparations for accession
to the European Union have positively
influenced the enforcement of competition
law in these countries. The competition
authority in Russia, which is a fully
fledged ministry within the government,
stands out in contrast to the other
countries’ competition authorities, which
have varying degrees of independence. 
One issue identified by the author which
emerges in all countries is the need for
training at the appellate level.

ˆ
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The EBRD:
promoting transition 
through competition



The European Bank for Reconstruction
and Development (EBRD) was
established to assist transition countries
in central and eastern Europe and the
Commonwealth of Independent States
(CIS) further the implementation of
multiparty democracy, strengthen
democratic institutions, the rule of 
law and respect for human rights and
implement reforms to evolve towards
market-oriented economies. One of 
the ways in which the EBRD assists 
the transition countries is to promote
private, entrepreneurial and competitive
activity. Stimulating competition within a
stable economy committed to democracy
and political openness will accelerate a
country’s transition and promote economic
progress. In pursuing its mandate, the
EBRD monitors the effectiveness of the
legal and regulatory environments in its
countries of operations, including
competition law and policy, and only
finances projects which have the
potential for transition impact. This
article examines the different monitoring,
evaluation and financing techniques the
EBRD employs to assist the transition
countries through enhanced competition.

Background

After the fall of the Berlin Wall in 1989,
the countries of central and eastern
Europe and the CIS faced daunting
challenges to reconstruct, rehabilitate
and reorient their economies. The EBRD
was founded to assist in tackling these
challenges. Established by international
treaty, the Agreement Establishing the
EBRD dated 29 May 1990, the EBRD
belongs to a group of financiers
commonly referred to as international
financial institutions (IFIs). Other IFIs
include the Bretton Woods institutions,
the International Bank for Reconstruction
and Development (or the World Bank) 
and the International Monetary Fund, 
and other regional development banks
such as the Asian Development Bank 
and the Inter-American Development
Bank. There are many similarities
amongst the various IFIs, but also
important differences.

Like the Bretton Woods institutions, 
the EBRD was established following 
a turbulent period in the world and 
at the end of a war. The World Bank 
was established in 1945 following

World War II to, among other things,
assist with the reconstruction and
development of territories affected by the
war. The EBRD was established in 1990
following the end of the Cold War.

Like the Bretton Woods institutions, the
EBRD promotes economic growth,
facilitates trade and promotes private
foreign investment. The World Bank 
was established to generally “assist in
bringing about a smooth transition from 
a war time to a peace time economy”.1

The EBRD’s purpose is also to assist in
bringing about transition: but transition of
a different nature. At the end of the Cold
War, the EBRD’s countries of operations2

were predominately centrally-planned,
command economies. The EBRD has, 
in contrast to the World Bank and other
IFIs, an express mandate to promote
“transition towards open market-oriented
economies and to promote private and
entrepreneurial initiative in the central
and eastern European countries . . .” . 3

The EBRD’s countries of operations must
also be “. . . committed to and applying
the principles of multiparty democracy,
pluralism and market economics.”4

Maria Vagliasindi Principal Economist, EBRD and
Laura Campbell Counsel, EBRD

Competition, supported by effective laws and agencies, enhances transition to market
economies. This article briefly examines the importance of competition and looks at the
results of the EBRD Legal Indicator Survey, in particular the enforcement of competition
law and policy within the Bank’s countries of operations. The article concludes with a
review of how the EBRD helps improve competition legal and regulatory frameworks 
within its region. 
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This political element of the mandate 
is unique to the EBRD amongst the IFIs.
While other IFIs are expressly required
not to be influenced by political consider-
ations, the EBRD must assess political
environments. The founders of the Bank
believed that economic and political
progress advance or regress together.

One of the key elements in promoting
transition to open market-oriented
economies is improvement of competi-
tive environments and behaviour, 
both domestically and internationally. 
The functions of the Bank as set out in
Article 2 specifically identify “demonopo-
lisation, decentralisation and privatisation”

as targets in the transition process.
Some of the measures used to achieve
the targets include:

■ to promote, through private and 
other interested investors, the
establishment, improvement and
expansion of productive, competitive
and private sector activity; and 

■ to foster productive investment . . . 
to support private and entrepreneurial
initiatives, thereby assisting in 
making a competitive environment 
and raising productivity. 5

This article will: 

(i) briefly discuss how competition in
transition countries, supported by the
development of strong competition
agencies, can assist in advancing
transition;

(ii) examine the results of recent EBRD
surveys of the perceptions of legal
practitioners concerning the
application and enforcement of
competition law and policy within
EBRD countries of operations; and 

(iii) consider how the EBRD assists 
its countries of operations to 
promote competitive environments
and behaviour.

Competition law and policy: 
why it is important for transition6

As noted earlier, the EBRD’s mandate is
to assist transition countries committed
to political openness move from centrally
planned to market economies. The role
of competition reforms, including owner-
ship reforms, in helping EBRD countries
move towards market economies has
been revisited over time. Reflecting

Coasian views, according to which owner-
ship transfer should be enough to achieve
efficiency and boost economic growth,
economists and policy makers early 
on encouraged speedy privatisation 
for all countries. 7

However, transition economies’ experience
demonstrated that, in order to be effective,
privatisation needs to be complemented
by reforms stimulating the development
of institutions, such as competition
authorities, as well as prudent rules and
regulations. The so called “big-bang”
theory has been replaced by a more
gradual approach, re-examining the role
of ownership and competition forces. 

From a theoretical perspective, 
competition has desirable static and
dynamic effects. It increases allocative
and distributional efficiency; it provides
the incentive to innovate; and it enhances
market selection, for example by stimu-
lating the survival of more efficient firms.
Competition can also foster efficiency 
by improving managerial incentives.
There is extensive literature that views
competition in product markets as a 
powerful force for solving the agency
problem, which results from the separation
between owners and managers.8

Competition in this context is seen 
as a discipline device, since incentive
schemes provide sharper incentives 
in the presence of competitors.9

In particular, a well developed competitive
market allows adoption of “yardstick
competition”; that is, to make compensa-
tion dependent on the comparison of 
the performance of an enterprise with
the performance of its competitors.
Competition also raises the probability 
of bankruptcy and job losses. This 

generates strong incentives for 
managers and workers to improve 
productivity and higher labour turnover 
to avoid bankruptcy and job losses.10

In the context of transition economies 
the overall effect of increased competition
is generally viewed as positive.
Competition – as a signal of hardening
budget constraints and the need for
restructuring – is generally considered 
as positive, since it generates information
about investment opportunities and the
quality of the manager. 11

Nevertheless, the impact of competition
on innovation is less straightforward. The
traditional Schumpeterian view considers
market power as a prerequisite for
innovation, to reward entrepreneurs from
undertaking the high risks connected to
innovative activities. However, the most
recent economic theory shows that the
impact of competition on innovation and
growth may well be positive, depending
critically on the assumption of the
behaviour of firms.12

36 Law in transition

EBRD research shows that there are strong links between the implementation of competition
law and policy and more intense economy-wide competition. 



Considering that competition is 
generally perceived as a positive force 
in promoting economic growth and will
enhance transition to market economies,
how is the implementation of competition
law and policy perceived in the EBRD’s
countries of operations?

Competition law and policy in
transition countries

As part of the EBRD’s Legal Indicator 
Survey (see Box 1 on page 38),
practitioners in the transition countries
were asked to give their perceptions of
the effectiveness of competition law and
policy within their jurisdiction.

Designing the competition 
policy component

In designing the survey questions relating
to the competition policy component, 
the approach developed by Dutz and
Vagliasindi, summarised in Vagliasindi
(2001)13 was adopted. This approach is
based on general criteria that are tailored
for transition economies. Three dimensions
or aspects of competition law and policy
implementation were surveyed: 

■ anti-competitive acts and related
enforcement activities; 

■ competition advocacy activities; and 

■ institutional effectiveness and related
institutional activities. 

With this broader perspective, the analysis
goes significantly beyond the traditional
emphasis on antitrust activities.

The enforcement dimension adopted for
transition economies is generally similar
to that in established market economies.
It focuses on the enforcement of compe-
tition laws related to anti-competitive
acts, abuse of dominant position, hard
core cartels, other prohibited horizontal
or vertical agreements, mergers, and 
the effectiveness of fines. An important 
additional dimension related to the
enforcement of laws in respect of anti-
competitive acts by government bodies –
which are prohibited explicitly in almost
all transition economies, a sharp depar-
ture from practice elsewhere in the
world. These provisions are intended 
to help prevent attempts by state-owned
entities from introducing barriers to 
competition through their conduct, 
especially at local levels.

The advocacy dimension comprises
several subcategories. These include: 

(i) the ability, through public comments,
to change rules concerning a broad
range of economic policies affecting
competition, specifically the
regulation of infrastructure sectors
and privatisation policies; and 

(ii) the assessment of education 
and constituency-building efforts
specifically directed at consumers 
and small businesses. 

The benefits from the incorporation of
competition principles in the legislative
and regulatory activities of government
can be substantial. This is especially the
case in transition countries that have
recently privatised some of the network
infrastructure industries, where adequate
regulatory expertise is scarce, and where
awareness of basic competition policy
provisions is very low.

The institutional dimension is based 
on assessments of the degree of
political independence of the competition
authorities, the transparency of the
authority, and the effectiveness of the
appeals process. The assessment of
independence is based on the frequency
of decisions either that the authorities
have failed to take or that have been
overturned for political reasons. The
assessment of transparency is based on
the extent to which decisions and annual
reports are publicly available and as
reflected by the awareness of the general
public of competition law provisions. The
assessment of the appeal process is
based on the extent to which appeals
are judged on their merits, such as
economic content, rather than exclusively
on procedural matters or due process.

Survey results

The results of the survey on competition
policy are discussed on the following
pages. Chart 1 reports the trend of 
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Chart 1
Effectiveness of competition law enforcement 
How often are anti-competitive practices of enterprises 
investigated and prosecuted?

1999
2002

CEB Central Europe and the Baltic states
SEE South-eastern Europe
CIS Commonwealth of Independent States

Notes
Ratings range from 0 to 100 per cent reflecting the
percentage of times that anti-competitive practices of
enterprises are routinely investigated and prosecuted. 
Data for Serbia and Montenegro were not available for 1999.
Data for Armenia, Bosnia and Herzegovina, and Tajikistan 
were equal to zero in 1999.

Source: EBRD Legal Indicator Survey (1999 – 2002). 



the perception of effectiveness of
enforcement from 1999 to 2002.14

One of the most significant findings 
is that countries belonging to central
Europe and the Baltic states (CEB) 
have improved their average regional
rating from 50 per cent to 61 per cent,
whereas some competition authorities 
in south-eastern Europe (SEE) and the
Commonwealth of Independent States
(CIS) have been perceived as less
effective in investigating and prosecuting
anti-competitive practices over time.15

Among CEB countries, not surprisingly
the Visegrad countries (Czech Republic,
Hungary, Poland and Slovak Republic)
are the top performers in this dimension,
undoubtedly due to their early experience
in this field. 

Among SEE countries, the two European
Union (EU) accession countries, Bulgaria
and Romania, are substantially outper-
forming the others, which reflects the
important role that the EU has played 
in fostering more effective enforcement
of competition law and policy. 

Among CIS countries, it is striking to
note the strong cross-country variations,
with ratings ranging from values close 
to 60 per cent for Russia, Ukraine and
Uzbekistan to very low levels of enforce-

ment, well below 30 per cent for others.
Armenia and Tajikistan have values of
22 per cent and 13 per cent, respectively
in 2002, up from the lowest possible
level (0) in 1999.

Chart 2 disaggregates the data by
enforcement subcategory, distinguishing
cases related to abuse of dominant
position (AOD), hard core cartels
(Cartels), other prohibited horizontal or
vertical agreements (Agreements) and
mergers, concentrations and acquisitions
(Mergers). Here, one of the most
significant findings is that enforcement
relating to hard core cartels displays the
lowest effectiveness ranking for SEE and
CIS countries and the second lowest in
CEB countries (after other prohibited
horizontal and vertical agreements).

An interesting feature of one of the 
prosecuted cases of hard core cartels 
is that the agreement was discovered
during a routine site visit to the offices 
of a Lithuanian enterprise, whose manager
provided a copy of the written agreement
and a statement admitting the agreement.
This underlines the general lack of aware-
ness of competition law provisions in the
region and highlights the problems that
agencies will face over time if businesses
become less cooperative.16

Chart 3 presents evidence on the
effectiveness of advocacy activities from
2000 to 2002.17 One of the most striking
findings is that this important dimension
of competition policy has been perceived
as rather ineffective across the majority
of countries in the region. Another rather
worrying trend for CEB is the reduction 
in the average rating, mainly driven by
the very sharp decline in the perception
of effectiveness of competition advocacy
activities in Latvia and Lithuania. The
other regions, however, particularly the
CIS, are characterised by more effective
competition advocacy activities over
time, even though on average the ratings
are very low (around 30 per cent).

Chart 4 disaggregates the data by 
competition advocacy activity in the key
policy areas: pre-privatisation comments 
(including break-up of assets/restructuring);
infrastructure related interventions
(including comments to existing and new
laws); and non-infrastructure related
interventions (including entry licences,
taxes, and bankruptcy). The data show
how, for most CEB countries, the least
effective area of intervention is related to
pre-privatisation comments and opinions. 

Most privatisations in CEB, particularly in
Poland, were approved with no changes
at all, suggesting that advocacy in this
area should be focused exclusively on
those privatisations and restructurings
that are likely to have maximum impact
on the economy. This inference coincides
with data reported separately by each
CEB competition authority identifying
what they consider to be the most
important competition advocacy. A large
number of countries reported that inter-
ventions on draft government rules in the
areas of telecommunications, transport
and energy have been the most important
considered by the agency. Perhaps not
surprisingly, there is a very low rating of
competition advocacy efforts in all areas
across all regions. This no doubt reflects
the fact that advocacy efforts are difficult
and require additional resources. Most
countries have scope for substantially
greater impact in this area. 

38 Law in transition

Box 1
The Legal Indicator Survey (LIS) methodology

Since 1997 the EBRD has conducted the Legal Indicator Survey (LIS). The LIS is a snapshot 
in time of the perceptions of law practitioners in the EBRD’s countries of operations on the
extensiveness, efficiency and functioning of the legal systems in their respective countries. 
The LIS asks for the views generally prevailing within the legal profession at the time of the
survey. The survey questions examine the adequacy of the laws and their enforcement in the
courts or otherwise. The LIS from 1999-2002 inclusive included questions related to
Competition Policy. The other areas covered by the survey include: pledge law/secured
transaction law; company law/corporate governance; bankruptcy law; general questions
regarding effectiveness of commercial laws; financial institutions; capital markets; and
concession law. The results of the survey are published annually in the legal annex of the
EBRD’s Transition Report. Reference to the survey results can also be found online at the
EBRD’s Web site: www.ebrd.com/law.

Starting in 2003, the Bank adopted a new format for the survey, the New Legal Indicator Survey,
whereby extensiveness ratings were substituted with sector assessments prepared by EBRD
staff and expert consultants. See the article by F. Dahan, E. Kutenicová and J. Simpson,
“Enforcing secured transactions in central and eastern Europe: an empirical study” in this issue
of Law in transition, and see also the EBRD’s Transition Report 2003, Annex 2.2.

ˆ
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Chart 3 
General effectiveness of competition authority’s advocacy 
How often have the competition authority’s advocacy comments on laws and regulations
been accepted in the relevant legislation?

2000
2002

Notes
Ratings range from 0 to 100 per cent reflecting the
percentage of times that the competition agency has
advocacy comments on laws and regulations accepted. Data
for Serbia and Montenegro, and Bosnia and Herzegovina in
2000 and Tajikistan in 2000 and 2002 were equal to zero.

Source: EBRD Legal Indicator Survey (1999 – 2002). 
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Chart 2 
Competition law enforcement by category 
How often are abuse of dominant position, hard core cartels, 
anti-competitive agreements and mergers investigated and prosecuted?

Abuse of dominant position
Cartels
Agreements
Mergers

Notes
Ratings range from 0 to 100 per cent per category reflecting
the percentage of times that the anti-competitive practices of
enterprises related to abuse of dominant position (AOD),
hard core cartels (Cartels), other prohibited horizontal or
vertical agreements (Agreements), and mergers,
concentrations and acquisitions (Mergers) are routinely
investigated and prosecuted. Data for Belarus and the 
Kyrgyz Republic were not available.

Source: EBRD Legal Indicator Survey (1999 – 2002). 
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CIS SEE CEB

Non-infrastructure
Infrastructure
Privatisation

Notes
Ratings range from 0 to 100 per cent per category 
reflecting the percentage of times that the competition
agency provides competition advocacy comments on 
pre-privatisations (including break-up of assets/restructuring);
infrastructure (including existing and new laws) and 
non-infrastructure (including entry licences, taxes and
bankruptcy). Data for Belarus and the Kyrgyz Republic 
were not available. Data for Bosnia and Herzegovina and
Tajikistan were equal to zero.

Source: EBRD Legal Indicator Survey (1999 – 2002).

Chart 4 
Effectiveness of competition authority’s advocacy by area
How often have the competition authority’s advocacy comments 
concerning (i) privatisations, (ii) infrastructure and (iii) non-infrastructure 
been accepted in the relevant legislation?

High level of
effectiveness

Low level of
effectiveness



Chart 5 provides a measure of “de facto”
or informal independence as perceived
by a number of legal practitioners and
experts in each country. 18 While many
competition agencies have formal inde-
pendence from the rest of government,
equally or more important is the develop-
ment of de facto independence. The 
ability to reach decisions solely on merit
and through unbiased application of the
law is essential and over time govern-
ment, business and the public at large
should develop an appreciation for a
strong and impartial competition policy.

While competition agencies in Hungary
and Croatia both report to parliament
rather than government, the perception
of political independence is significantly
higher in the former than the latter.
Similarly, while the structure of the
competition agencies in Lithuania and
Latvia are similar (both are composed 
of five commissioners appointed by 
the government or cabinet of ministers
and serve for relatively long terms), 
de facto independence is substantially
higher in the former. 

Relevance of appeals (the frequency 
that decisions on appeal are based on
economic content rather than exclusively
on due process) depends on the training
and ability of judges as well as other
safeguards.19 As shown in Chart 6
the only countries that rank at or above
50 per cent on the effectiveness of
appeals in 2002 are the Visegrad
countries (Czech Republic, Hungary,
Poland and Slovak Republic) and Latvia
among the CEB countries, Bosnia and
Herzegovina, Bulgaria and Albania 
among SEE countries and Ukraine 
among the CIS.

Chart 7 reports evidence of transparency
as reflected by the awareness of the
general public. 20 It is interesting to
compare Hungary and Poland. While
Hungary requires the publication of
annual reports and all decisions, and
makes substantial information available
on the internet, Polish competition law
requires neither. Nevertheless, in
practice, Poland also publishes annual
reports and decisions. Both countries
also rank highly in terms of overall public
awareness, together with the Slovak
Republic. In the case of these countries,
higher general public awareness may
also be due to one or more high profile
interventions that have received
substantial press attention. 

Perhaps the most noteworthy finding from
these data is that across all countries
there is low average awareness of
competition law provisions by the public,
ranging from the maximum of 39 per
cent in CEB countries to 33 per cent 
and 27 per cent in SEE countries and 
the CIS respectively.

EBRD research in the area of competition
law and policy using these indicators
shows that there are strong links between
the implementation of competition law
and policy and more intense economy-
wide competition. At the country level, 
an important finding is that competition
laws and policy and recent changes in
implementation are significantly and
positively correlated with the intensity 
of competition. This result is robust 
to the introduction of other policy-level
controls and alternative specifications 
of the basic model. 

Other interesting results at the
micro level include a significant 
positive relationship between the
intensity of competition, lower barriers 
to entry and exit, and higher perceived
elasticity of demand.21

Implementing the EBRD
mandate to promote
competition

Bearing in mind the strong correlation
between enforcement of competition law
and policy and the intensity of competitive
pressures, the EBRD strongly encourages
its countries of operations to adopt
sound legal and regulatory systems.
Given the EBRD’s role as more than a
financier, but also a development partner,
there is an opportunity for the Bank to
engage its countries of operations in
policy dialogue.

Specifically the EBRD’s charter provides
that the Bank shall “assist the recipient
member countries to implement structural
and sectoral economic reforms”.22

In addition to policy dialogue, assisting 
in the privatisation of state-owned
monopolies and oligarchies has been
one of the primary measures used by 
the EBRD to achieve such structural 
and sectoral reforms. 

Unlike other IFIs, such as the World Bank
and the Asian Development Bank, which
are able to provide structural adjustment
or programme loans23 to promote
structural and sectoral reform, the EBRD
is restricted by the Agreement Establishing
the EBRD from undertaking similar
macroeconomic structural adjustment
programmes. Article 13 (ii) provides that
the “operations of the Bank shall provide
for the financing of specific projects,
whether individual or in the context of
specific investment programmes, and 
for technical assistance…”.

The EBRD’s portfolio is predominantly 
a private sector portfolio. In fact,
pursuant to Article 11.3 (i) of the
Agreement Establishing the EBRD, not
more than 40 per cent of the EBRD’s
total committed loans, guarantees and
equity investments shall be provided to
the state sector. Therefore, with more
than 60 per cent private sector financing,
alternatives to macroeconomic policy
dialogue to promote structural and
sectoral economic reforms need to be
considered. Accordingly, the EBRD’s role
in promoting competitive behaviour and

40 Law in transition
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Very
independent

Not
independent

Very
effective

Not
effective

Chart 5 
Competition authority’s independence 
How independent is the competition authority perceived to be?
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Chart 6 
Effectiveness of appeals in competition law
Are appeal mechanisms perceived to be effective in terms of enhancing
competition and fairness?

Chart 7 
Transparency in competition policy 
Is the public aware of competition laws and regulations?

Fully
aware

Not
aware

1999
2002

Notes
Ratings range from 0 to 100 per cent reflecting the
percentage of times that the political independence 
of the competition authority has been upheld and not
compromised. This is based on decisions taken, including
those that could have been but were not overturned for
political reasons. Data were not available for Armenia,
Bosnia and Herzegovina, Serbia and Montenegro and
Tajikistan in 1999 and Uzbekistan in 1999 and 2002.

Source: EBRD Legal Indicator Survey (1999 – 2002).

1999
2002

Notes
Ratings range from 0 to 100 per cent reflecting the
percentage of times that the appeal process is perceived 
as effective, ensuring that appropriate competition-
enhancing decisions are made, in terms of relevance of
adjudication and perceived fairness. Data were not available
for Armenia, Bosnia and Herzegovina and Serbia and
Montenegro in 1999 and Tajikistan in 1999 and 2002.

Source: EBRD Legal Indicator Survey (1999 – 2002).

1999
2002

Notes
Ratings range from 0 to 100 per cent reflecting the
percentage of times that the general public is aware 
of competition law provisions. Data were not available 
for Armenia and Serbia and Montenegro in 1999 and
Tajikistan in 1999 and 2002.

Source: EBRD Legal Indicator Survey (1999 – 2002). 



environments also takes a grassroots
approach – financing specific projects
and relying significantly on the demon-
stration effect to show others the path 
to transition at an enterprise level.

In considering which projects to finance,
there are several factors the EBRD will
consider before approving financing.
Each EBRD-financed project (whether
state or private sector) has to demonstrate
the potential for transition impact, 
financing of the proposed project must
meet sound banking principles and the
Bank’s financing must provide additional-
ity. The monitoring of transition impact
and other tools the EBRD uses to 
promote competition through its operations
and in its countries of operation are 
discussed below.

Transition impact 

In measuring transition impact, the EBRD
considers the potential effects the project
may have on the host country enabling 
it to move from a command economy 
to an economy driven by well-functioning
markets.24 The assessment of transition
impact is based on a specific checklist.
This identifies seven potential types 
of impact within three broad criteria
which relate to the structure and extent
of markets; the institutions and policies
that support markets; and the promotion
of market-based behaviour skills 
and innovation. 

Competition both in the project sector
and in other sectors represents an
important source of transition impact.
There are two important ways in which
markets can be extended and their
functioning improved by projects: 

(i) through interaction of the project
entity with suppliers and clients; and

(ii) through project contributions to the
integration of economic activities into
the national or international economy,
in particular by lowering the cost of
transactions. To have a structural
effect, these contributions should
enhance competitive market interac-
tions on a sustained basis. This would
generally be achieved either through
the formation of strong institutions or
through interactions that have a
strong demonstration effect.

Finally, the way the transition challenges
are addressed depends crucially on
project selection and design. The balance
between achievable transition objectives,
market reform implementation, and the
ability of a project’s financing instrument
to influence the behaviour of the party
who controls such implementation, will
determine the practicality, relevance and
effectiveness of transition-related
covenants in a project.

State sector conditionalities

As noted above, the EBRD does 
not make policy-based or structural
adjustment loans per se. One way
however, that the EBRD does seek to
promote structural or sectoral reforms 
is through the conditionalities imposed
as loan covenants in the projects that 
it finances. Many of these structural or
sectoral reform covenants are found in
the state sector loans providing financial
assistance for the commercialisation or
privatisation of state-owned enterprises. 

In such cases, the EBRD may require 
the state to give an undertaking to
establish an independent regulator, to
commercialise the operations of state-
owned industries to eliminate subsidies
and/or to open up the relevant industry
or sector to competition. Many of these
covenants relate to tariff adjustments 
to ensure prices reflect the market rate
of the service provided. 

42 Law in transition

In 2001, the EBRD provided a €100 million
loan to the public enterprise Elektroprivreda
Srbije, which is responsible for 95 per cent of
the total power generation in Serbia and
Montenegro. The loan was to finance emergency
rehabilitation and upgrades to thermal and
hydrogeneration plants, and to rehabilitate and
upgrade the transmission system.

The Republic of Serbia undertook to prepare
and adopt a sector reform strategy; to prepare
and implement a sector action plan; and to
prepare and submit to the National Assembly 
a new electricity law to reform the electricity
sector in the Republic of Serbia, including
establishing a regulatory agency. The strategy
and plan were to be prepared in consultation
with the borrower and the EBRD in a phased
approach. In addition, the Republic of Serbia
was to put into effect, or cause the borrower 
to put into effect, tariff reforms.

As of 2003, there have been delays with 
the submission of the draft electricity law. 
This is due to the dissolution of parliament. 
It is unclear when there will be a vote on the
new law. The tariff adjustments are ahead of
schedule and some of the restructuring
expected of the borrower has started with 
some labour restructuring.

Emergency Power Sector Reconstruction 
Serbia and Montenegro 



Of over 125 sovereign operations
reviewed, at least 20 of those operations
included specific structural or sectoral
reform covenants. In addition to specific
covenants, many operations contain 
general covenants requiring the borrower
and/or the government to provide 
the EBRD with information concerning
structural or sectoral reforms. Some 
projects also include negative covenants
requiring the government to refrain from
interference in the day-to-day operations
of state-owned entities. Box 2 gives a
sample of the types of conditionalities
found in EBRD loans.

Conditionalities are generally sector or
industry specific and attempt to promote
competitive behaviours and environments
by establishing level playing fields –
reducing the level of monopolistic or 
anti-competitive activities of state-owned
entities – and preparing state-owned
enterprises for the opening up of
markets and industries to competition.
Two specific examples of EBRD projects
with such conditionalities are set out on
pages 42 and 44.

Private sector conditionalities –
best practice

While general sectoral reforms cannot 
be specifically undertaken in private 
sector operations, the EBRD also encour-
ages enhancement of the competitive
environments in its countries of operations
by ensuring compliance with best practices
in companies in which it invests. This
particularly covers the areas of good 
orporate governance, transparency and
the maintenance of financial accounts
consistent with internationally acceptable
accounting standards. When taking an
equity position in a company, the Bank
will normally reserve the right, often 
exercised, to nominate an individual to
the company’s board of directors. EBRD
nominee directors monitor a company’s
behaviour and encourage it to comply
with best corporate practices. 

Box 2
Examples of conditionalities (by sector) 
in EBRD financed projects 

Telecommunications ■ Increase the level of tariffs for domestic and international
telecommunications traffic by at least 100 per cent and
200 per cent respectively in real terms, within a timetable
acceptable to the Bank.

■ Manage telecommunications activities and other activities as
separate commercial operations.

■ Ensure no form of financial support, including budgetary transfers 
or subsidies, is provided.

■ Ensure all transactions between separate operations are in 
the ordinary course of business, on commercial terms and on 
an arm’s-length basis.

Energy/power ■ Increase average industrial and residential electricity tariffs to no
less than 3 cents per kilowatt hour. 

■ Annually review and adjust such tariffs so that the rates for the
sale of electricity are set and maintained at levels agreed.

■ Ensure that departments, services, local councils, agencies and
state-owned enterprises pay the electricity agency all charges for
electric energy provided and cause such entities to include
appropriate budgetary appropriations for electric energy charges.

■ Submit a sector restructuring plan approved by the relevant
ministry and the parliament, as may be required by law, to
restructure the energy sector and for commercialisation of the
borrower (including transformation into a joint stock company).

■ Adopt, maintain and implement regulations which provide for the
independent setting and adjusting of prices for electricity services
to users of electricity in its territory.

Civil aviation ■ Ensure the national airline maintains, to the satisfaction of the
Bank, the status of an autonomous and commercial oriented entity
and an independent management for day-to-day business.

Water supply ■ Prepare a national policy and regulatory framework for the water
and sewage sector.

■ Set tariffs for water use charges at levels that will enable the 
entity to meet its financial obligations and adjust such tariffs 
in accordance with inflation.

Banking ■ Promptly commence preparation of a review of the accounting 
and banking regulations applicable to commercial banks in
respect of the treatment of the reserves for purposes of calculations
of (i) capital adequacy ratios and (ii) minimum capital requirements.
This should be done with a view to creating a legal and regulatory
environment which is conducive to competitive operation in
commercial banks, based on international accounting principles
and international banking practice.

Focus on competition law and policy
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Technical assistance

Another tool which the EBRD has available
is the financing and/or administration 
of technical assistance projects. Such
projects can help governments develop
adequate regulatory frameworks, prepare
sectoral restructuring programmes or 
provide assistance to state-owned entities
facing new challenges when commercial-
ising operations. Technical assistance 
is often provided in conjunction with
state sector loans and will help ensure
that the conditionalities agreed to 
are implemented. 

The Bank also carries out many legal
technical assistance projects which
directly or indirectly promote competitive
environments. Establishing certainty of
legal regimes, in such areas as secured
transactions, will assist in bringing in 
private sector and foreign investors 
leading to a more competitive environ-
ment. Other legal areas in which the Bank
concentrates include establishing corporate
governance codes and adopting telecom-
munications regulatory regimes.

Conclusion

The analysis of the LIS data provided
strong evidence of how, for most transition
countries, implementing and maintaining
an efficient competition policy has fallen
short of international norms across several
dimensions and further work is needed.
Enforcement of competition laws, particu-
larly with respect to prosecutions of hard
core cartels, requires improvement in all
countries surveyed. Although clearly, the
accession countries have benefited from
increasing experience with the implemen-
tation of EU compatible competition laws.
Harking back to the earlier mention of
political openness, there is a general
lack of competition advocacy from local
participants in developing government
regulations and a limited awareness of
competition law. These weaknesses will
need to be addressed if there is to be
economic and political progress. 

As a development partner, the EBRD 
will continue: 

(i) to rigorously assess the transition
impact of each project it proposes 
to finance, including its effect on
enhancing competition; 

(ii) to monitor the implementation of
projects to help ensure the desired
effects are achieved; and 

(ii) where possible, to engage its
countries of operations in policy
dialogue to enhance the overall
competition and legal framework
within the country and assist the
transition countries to develop well-
functioning, open and competitive
economies.
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In 2001, the EBRD provided a US$ 13 million
loan to joint stock company Tajiktelekom, 
the state-owned national telecommunications
operator. The loan was to improve access to,
and the quality of, basic telecommunications
services through the procurement of digital
switching and transmission equipment. The
Republic of Tajikistan provided a guarantee 
to support the loan and agreed to undertake 
a regulatory development programme.

In this project, the regulatory reforms and tariff
adjustments were described as part of the
project to be implemented. The sector
restructuring programme was designed to
create a modern legal and regulatory framework
for the telecommunications sector. This would
include developing a coherent policy for the
sector; drafting and implementing a new
telecommunications law; developing and
implementing transparent licensing and
interconnection policies; and tariff reform. 
The sector reform work was to be undertaken
with the help of technical cooperation funding.

As of 2003, the new telecommunications law
was in place, having been approved in
April 2002; tariff increases had been
implemented; a medium-term tariff plan had
been prepared; a regulatory agency had been
established (albeit not a fully independent
one); and the second phase of a technical
assistance programme to develop secondary
legislation was under way.

Tajikistan Telecommunications
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Transition to a competitive
telecommunications market:

the application of competition rules
in the telecommunications sector

1



Historically, regulation of the
telecommunications industry was 
based on the understanding that the
provision of telecommunications service
was a natural monopoly. 3 Market and
technological developments in recent
years have since made it clear that this
is no longer necessarily the case and
competition is now possible within
virtually all of the relevant telecommuni-
cations markets, even down to the 
“local loop”. 4

In countries where telecommunications
has been liberalised, including the
majority of the EBRD’s countries of
operations, the challenge is now to
foster competition and advance it to 
a sustainable position where special
sector-specific regulatory intervention5 –
which has characterised the market to
date – is no longer required. The goal 
is more competition and less regulation,
ultimately to the extent that competition
should replace regulation as the best
means of determining network and
service offerings and price. 

The recently revised European Union (EU)
telecommunications regulation framework6

reflects this movement away from sector-
specific provisions toward the general
competition framework. A critically
important policy issue for the market 
is the timing and administration of
evolution from a monopoly regime first to
a sector-specific regulated environment,
and then to a competitive market place
with full application of the general
competition framework within the sector. 

Given that the two authorities of
significance within the telecommunications
sector – the competition authority and
the telecommunications regulator – both
have somewhat of a different focus and
pursue differing objectives, as competition
takes hold in the market the interface
between the two has the potential to 
be a veritable minefield of jurisdictional
overlap during this crucial transitory
period. Consequently, a mechanism
which would avoid conflicting exercise 
of jurisdiction and permit consistent
application of competition law and 
sector-specific regulations in the
telecommunications area is necessary. 

As the EU prepares to move eastwards
and modern, international practices take
hold within the accession countries,7 it
would appear an opportune time to reflect
upon this issue, explore what this means
for the EBRD countries of operations8

and the options available to deal with this
overlap. This article will seek to examine
these issues, with specific reference to
the telecommunications sector. 9

Background

With a decision to liberalise the telecom-
munications sector in a given country
critical issues for consideration are:

(i) how will competition in the market 
be introduced and sustained? 

(ii) who will be responsible for the 
introduction and maintenance of 
such competition? 

More particularly, the questions which
arise in this respect are: 

■ whether responsibility for the sector
should be administered via a cross-
sectoral body, such as an economy-
wide competition authority, or via 
an industry specific regulator; and 
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As an industry or market matures and develops, regulation may move from a 
sector-specific regulator to an economy-wide competition authority. However, where 
these two bodies operate concurrently, a mechanism for avoiding conflicts of jurisdiction 
and consistent application of law is necessary. This article examines key issues 
which governments must consider in the context of a particular liberalised industry: 
the telecommunications industry.

Paul Moffatt Counsel, EBRD and 
Irena Dajkovic Associate, EBRD 2



■ whether general competition law 
will suffice to introduce competition
into the telecommunications market 
or is there a necessity for sector-
specific rules. 

In this respect, complications arise 
as certain specific instances of anti-
competitive behaviour addressed by
sector-specific legislation, such as a
refusal to interconnect, 10 are at the
same time used as an example of an

abuse of a dominant position, one of 
the crucial components of the general
competition law. Allied to this, the
question arises as to which rules should
be applied by which body and what is the
procedure for overlap in the jurisdiction
of the rules applicable to the sector. 

Before examining such overlapping
jurisdiction, it is important to explore 
the nature of the framework within 
which competition is introduced to the
telecommunications market and the
characteristics of the authorities tasked
with the application and implementation
of such a framework. 

General competition law 
versus sector-specific laws 11

When it comes to the liberalisation 
of network industries,12 particularly
telecommunications, these industries
can be seen as possessing certain
unique characteristics that require the
application of special measures before
meaningful competition can take hold. 

One particular instance of these unique
characteristics, within the telecommuni-
cations sector, is the nature of the
relationship between the incumbent
operator13 (whose market share will be
diminished by liberalisation) and new
entrant operators14 (who will seek to
acquire market share previously held by

the incumbent operator). For liberalisation
and competition to work there must be 
a workable and cooperative relationship
between the two. 

Incumbent operators in the telecommuni-
cations industry have very little or no
incentive to cooperate or facilitate the
emergence of competition. In fact, some
will often engage in anti-competitive
behaviour to prevent diminution of their
market share. Anti-competitive behaviour

in the telecommunications market can
take several different forms, including
refusal by an incumbent operator to
make available or construct adequate
capacity for competitive provision of
service (i.e. interconnection) or anti-
competitive cross-subsidisation.

Interconnection

One of the areas of the incumbent
operator/new entrant relationship 
which is critical for the development 
of a competitive market in telecom-
munications is “interconnection”.15

Interconnection is the lifeblood of a
competitive telecommunications market
and can be one of the primary areas 
of anti-competitive practices by an
incumbent operator aimed at preventing
a new entrant seizing market share 
at their expense. 

EU case law16 shows, in broad terms, 
that where an organisation holds a
dominant position in the market, with
respect to a particular product, and
refuses to supply that product, where
such refusal prevents the emergence 
of a new product or service or impedes
competition with respect to existing
product market, this refusal to supply
can constitute an abuse of a dominant
position. This particular type of abuse of
a dominant position, which has found a
source of inspiration in American case

law,17 is usually referred to as a refusal 
to provide access to an essential facility.18

Refusal to provide this access is likely 
to drive new entrants out of the market
since either there is no alternative
solution to the services they seek 
or, if it exists, it is disproportionately
expensive. If such dictum is applied to
the telecommunications market, refusal
by an operator possessing a dominant
position to provide a new entrant access

to its network (i.e. interconnection
capacity), where such refusal would
prevent the provision of a new service 
to the market or restrict competition in
the market for such services, this could
amount to an abuse of a dominant
position and thereby breach general
competition law. 

Cross-subsidisation

Another instance of anti-competitive
behaviour in the telecommunications
market that would also contravene general
competition law is anti-competitive cross-
subsidisation. EU competition law
prohibits19 dominant firms from using
revenues to cross-subsidise the price of
a service it provides in another market.
In the telecommunications sector, such
behaviour will arise where an operator,
dominant in a particular part of the
market, raises or maintains a specific
pricing above cost and uses excess
revenue generated in that market to
subsidise lower costs in other liberalised
markets. Without the ability to cross-
subsidise its services, new entrants may
be disadvantaged in terms of matching
prices offered by the dominant operator. 

48 Law in transition

Network industries can be seen as possessing certain unique characteristics that require
the application of special measures before meaningful competition can take hold.



Sufficiency of general 
competition law in the
telecommunications sector

Many of the issues arising within the
telecommunications sector appear to be
classic anti-competitive practices which
should be sufficiently addressed under a
general competition framework. However,
when some of the unique characteristics
of the telecommunications market are
closely examined the need for sector-
specific laws becomes apparent. 20

Having the protection of competition 
as its main objective, general competition
laws may not ensure the emergence of 

a competitive market in the telecommuni-
cations sector and more appropriate
competition provisions within the 
sector-specific law could deal with 
the issue more efficiently. Moreover,
before initiating a procedure with respect
to anti-competitive practice under a
general competition law, an aggrieved
party will generally be required to
accumulate evidence proving the
existence of a dominant position
in the particular marketplace and facts

constituting an abuse of that position. 

Translating this to a case of a refusal to
supply network access by an incumbent
operator, an aggrieved party will have 
to establish:

■ access to the particular facility in
question was indeed essential; 

■ there was sufficient network 
capacity available to provide the
access requested;

■ there was no objective justification 
for this refusal; 21

■ this refusal has prevented the
emergence of a new service or 
product market. 

Similarly, unfair cross-subsidisation 
can usually only be established after 
a thorough examination of the incumbent
operator’s books. This is generally
possible if the books have been kept
consistent with a set methodology
permitting the allocation of revenues 
and expenses to appropriate and
verifiable categories and the aggrieved
party has sufficient access to these
books. It is highly unlikely that an
incumbent operator will adopt such a
complex and burdensome methodology
on its own initiative. 

Consequently, in the absence of
accounting separation obligations
imposed upon a regulated company 
by a sector-specific framework, a
competition authority operating on 
the basis of commonly understood
powers would be arguably unlikely 
to find sufficient evidence of unfair 
cross-subsidisation.

Necessity for sector-specific laws

While the general competition framework
provides fundamental protections against
anti-competitive behaviour in the telecom-
munications sector, these protections
will only be meaningful if supplemented
by sector-specific provisions establishing
rules designed to facilitate the emergence
of competition dealing with the specific
issues highlighted. 

In the EU, such sector-specific laws have
been set out in the original Open Network
Provision Directives,22 adopted more than
a decade ago and recently consolidated
and revised 23 to take account of develop-
ments within the telecommunications
market. This sector-specific law goes
further than general competition law,
extending obligations traditionally imposed
only on dominant undertakings to all
operators with significant market power. 24

It also establishes a specific mechanism
for assessing whether an operator will 
or will not be subject to the requirements
of the sector-specific legislation. 

In this way, the rules can be seen as
more workable, efficient and are more 
in tune with the realities of the market
for competitive telecommunications
services. Additionally, these sector-

specific laws can require operators 
to grant access to their networks
irrespective of whether or not they are
dominant. This would not be possible
under general competition laws. 

The sector-specific law also applies
requirements with respect to the specific
methodology applicable to allocation of
cost and revenue. Again, general compe-
tition law does not extend this far. Many
of these provisions have been replicated
in the telecommunications legislation of
numerous countries around the world,
including the majority of the EBRD’s
countries of operations. The EBRD 
Legal Transition Programme assists the
authorities in EBRD countries of operations
to elaborate and implement telecommuni-
cations sector principles based upon or
reflective of the EU telecommunications
regulatory framework.25
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Competition authority or 
sector-specific regulator?

When a decision has been made regarding
the nature of the legal framework and
how it will support the introduction and
maintenance of competition in the tele-
communications sector, a related 
question arises. Will the responsibility 
for the implementation of that framework
be entrusted to an economy-wide 
competition authority or a sector-specific
telecommunications regulatory authority? 

Worldwide, various options have been
pursued with respect to whether a general
competition authority or sector-specific
regulator should be responsible for over-
seeing the liberalisation of the telecom-
munications marketplace. These options
range from having both a general compe-
tition authority and a sector-specific 
regulator 26 to a competition authority
without any sector-specific regulator. 27

The general tendency in Europe, 
in particular since the advent of 
de-monopolisation and liberalisation
within the utility sectors, has been 
the establishment of a sector-specific
regulator, in addition to an extant
competition authority. In this context,
there has been considerable debate
about the nature and scope of regulation
required and the relationship between
sector-specific laws and the greater
competition framework and between 
the respective authorities. 

Competition authority and sector-
specific regulator compared

The basic frameworks underpinning 
both an economy-wide competition
authority and a sector-specific regulator
can be compared in a number of ways. 
A competition authority’s responsibility
stretches throughout the economy,
focusing on the preservation of
competition. According to general
competition law a competition authority
by and large performs its duties on a
retrospective basis, addressing activity
that has already taken place which had
as its object or effect the distortion of
the market. 

A competition authority is generally
driven by specific complaints or general
investigation aimed at remedying a
transgression after the fact. In this way 
a competition authority acts in a pre-
dominantly ex post fashion. In contrast, 
a sector-specific regulatory authority is
industry specific, pursuing multiple policy
objectives. These objectives range from
the introduction and development of a
competitive market, through to pursuing
certain social policy objectives, such as
universal access.28 The sector-specific
authority will generally use its discretion
to exercise sector-specific regulatory
functions, where particular markets
become sufficiently competitive. This can
be done through a combination of ex ante
and ex post measures.

In essence, the role of telecommunica-
tions regulation is affirmative in nature,
dictating precise acceptable behaviour
required for sector participation through
a mix of retrospective and prospective
activity. Certain functions of the regulatory
authority, such as tariffing limits, terms
and conditions for interconnection and
quality of service have a prospective
quality, while at the same time these 
regulators are also empowered to

respond to individual complaints 
or launch investigations where there
appears to have been a contravention 
of the regulatory framework. 

Given the particular characteristics 
of the telecommunications sector and
the differing objectives pursued by an
economy-wide competition authority, 
a sector-specific regulatory authority
would appear to be the most appropriate
authority for administration of a sector-
specific framework, at least until a certain
degree of competition has taken hold. 

For example, a sector-specific regulator
would be in a better position than a
traditional competition authority to render
technical expertise necessary for the
administration of interconnection or 
the detection of cross-subsidisation. 
In addition, a sector-specific body would 
be more appropriately suited to pursuing
certain sector-specific policy objectives,
that may not best serve the principles 
of a fully competitive market place 
(e.g. universal service objectives). 

Overlap in the application 
of competition and sector-
specific laws 

As indicated earlier, overlap in the
application of competition and sector-
specific laws occurs when specific
instances of anti-competitive behaviour
addressed by sector-specific legislation,
such as a refusal to interconnect, are
also used as an example of an abuse of
a dominant position, a crucial component
of general competition law. 

The EU regulatory framework, and 
those based thereupon, envisage 
steadily increasing competition within 
the telecommunications market and com-
mensurately less need for sector-specific
regulation. To facilitate enforcement and
harmonisation of competition rules in the

With increasing incidence of concurrent powers for both telecommunications regulators
and economy-wide competition authorities, the scope for overlap and inconsistent
application of competition measures by both authorities remains significant.

50 Law in transition



telecommunications sector, for example,
a number of guidelines and notices have
been adopted over the years.29

Continuing this trend, the new EU regula-
tory package manifests an approach more
in line with the principles of general com-
petition law.30 While national legislation
in certain EU markets, such as the United
Kingdom, reflecting that manifestation
increasingly provides for competence of
the telecommunications regulator to apply
competition law in the telecommunica-
tions sector, 31 debate remains as to
which is the competent authority. 

The main approaches to this issue 
range from no mechanism at all, 32 to
mandatory cooperation,33 to resolution
by a third authority, 34 to agreement
between authorities.35 If this issue
remains unresolved within EU countries,
there is certainly potential for similar
overlap to become an issue in the non-
accession telecommunications markets
of the EBRD’s countries of operations as
these countries move to liberalise their
telecommunications marketplaces. 

Consequently, in the absence of specific
legislative guidance in this respect 
(particularly in the non-accession telecom-
munications markets) it is essential that
a clear and unambiguous framework is
developed. This framework should set
out the competencies of each authority
and provide a workable mechanism for
the resolution of dispute as to the com-
petencies. Without these measures, the
scope for inter-agency power battles and
potential for regulatory duplication, incon-
sistent intervention or “double jeopardy”
increases greatly. 

Whether such a framework is contained
in specific legislation or agreements
between authorities is a policy choice 
for individual nations. While the prefer-
ence is to have as binding a mechanism
as possible, there must be sufficient 
flexibility to react to the rapidly changing
market environment within the sector.

Conclusion

As competition becomes more pervasive
in telecommunications markets, an
increasing reliance on competition law,
rather than sector-specific measures, is
expected. The updated EU telecommuni-
cations regulatory framework reflects this
expectation, as do national laws adopted
to transpose the EU measures. 

However with the increasing incidence of
concurrent powers for both telecommuni-
cations regulators and economy-wide
competition authorities within the
telecommunications sector, the scope 
for overlap and inconsistent application
of competition laws and relevant sector-
specific measures by both authorities
remains significant during the transition
to a competitive marketplace. While 
this matter is being dealt with in varying
degrees within the advanced telecommu-
nications markets, the matter represents
a relatively significant issue for the lesser
developed markets. In particular the non-
accession EBRD countries of operations
as they move to reform both their
telecommunications and competition
frameworks will likely be affected. 

To avoid such conflict, there should 
be a clear and unambiguous statement
of the competencies of both the telecom-
munications authority and the competition
authority. The statement should cover
the application of competition rules to
the telecommunications sector. Going
forward, technical cooperation assistance
provided by the EBRD, through its 
Legal Transition Programme, will enable
the Bank to stay abreast of these
issues, the surrounding debate and 
the mechanisms adopted to address
overlapping jurisdictions.

Notes
1 For the purpose of this article, competition rules

should be understood to include any provision
provided either by classical competition law or
sector-specific regulation, relevant to the core
competition law principles.

2 The authors wish to acknowledge the 
helpful comments of Olivier de Juvigny and 
Pierre-Xavier Boubée of the law firm Rambaud
Martel, Paris, France.

3 The Organisation for Economic Co-operation 
and Development (OECD) understands a 
“natural monopoly” to exist in a particular market
if a single firm can serve that market at lower
cost than any combination of two or more firms.
Natural monopoly arises out of the properties of
productive technology, often in association with
market demand, and not from the activities of
governments or rivals. Generally speaking, natural
monopolies are characterised by steeply declining
long-run average and marginal-cost curves 
such that there is room for only one firm to fully
exploit available economies of scale and supply
the market (OECD Glossary of Industrial
Organisation Economics and Competition Law –
http://www.oecd.org/dataoecd/8/61/
2376087.pdf). For further reference on the
natural monopoly concept see: W.W. Sharkey,
The Theory of Natural Monopoly, Cambridge
University Press, Cambridge, UK (1982);
M. Waterson, “Recent Developments in the
Theory of Natural Monopoly”, Journal of Economic
Survey, Vol. 1, No.1 1987.

4 The “local loop”, also known as the “last mile”, 
is the physical copper line circuit in the local
access network connecting the customer’s
premises to the operator’s local switch,
concentrator or equivalent facility (Article 2 
of Regulation (2887/2000/EC) on Unbundled
Access to the Local Loop).

5 “Sector-specific regulatory intervention” refers to
the legislative and regulatory framework applying 
to a specific sector such as telecommunications,
electricity, etc. aimed at the introduction and
maintenance of competition in that marketplace. 

6 While the revised EU framework uses the term
“electronic communications” (referring to the
converged marketplace of telecommunications,
broadcasting and internet), for the purpose of
consistency throughout this article, the term
“telecommunications” will be used.

7 Eight of the ten countries anticipated to 
accede to the European Union in 2004 are 
EBRD countries of operations. These countries
are the Czech Republic, Estonia, Hungary, 
Latvia, Lithuania, Poland, the Slovak Republic 
and Slovenia.

8 The current EBRD countries of operations are
Albania, Armenia, Azerbaijan, Belarus, Bosnia and
Herzegovina, Bulgaria, Croatia, Czech Republic,
Estonia, FYR Macedonia, Georgia, Hungary,
Kazakhstan, Kyrgyz Republic, Latvia, Lithuania,
Moldova, Poland, Romania, Russia, Serbia and
Montenegro, Slovak Republic, Slovenia,
Tajikistan, Turkmenistan, Ukraine and Uzbekistan.

9 While certain of the issues highlighted in this 
article are being addressed within the recently
adopted EU communications regulatory
framework, as not all of the EBRD countries of
operations are directly concerned with the EU
telecommunications framework, the aim of this
article is to explore the issues herein on the
wider basis of their application to those countries.

10 See definition of “interconnection” at 
footnote 15.
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Notes (continued)

11 It is important to note that this debate is 
being carried on within the context, and against 
the backdrop, of an ever evolving competitive
structure and market dynamic. Thus while it may
currently be appropriate to discuss an adequate
scope of competition rules in the telecoms area
and their enforcement by either competition or
regulatory authority – or both, the ever changing
nature of the industry structure could at some 
stage make such delineation redundant. 

12 An industry in which, inter alia, competitors need 
to have physical, electronic or contractual links 
with one another in order to compete effectively.
Examples of such industries would include
transport, electricity, gas and telecommunications.

13 “Incumbent operator” generally refers to the 
established telecommunications network
operator(s) in a given country. Normally this entity
operates all or most of the public telecommunica-
tions network infrastructure in a country. In many
countries, this was the Post Telephone and
Telegraph (PTT) administration of the national 
government. In some countries it was, or now is, 
a private sector operator. In both cases, incumbent
public telecommunications operators generally 
operated as monopolies (see infoDev/McCarthy
Tétrault Telecommunications Regulation Handbook,
appendix C, page 7 – http://www.infodev.org/
projects/314regulationhandbook/appendix.pdf).

14 A “new entrant operator” refers to a new
telecommunications service provider, including 
a new public telecommunications operator (see
infoDev/McCarthy Tétrault Telecommunications
Regulation Handbook, appendix C, page 10 –
http://www.infodev.org/projects/314regulationhand
book/appendix.pdf).

15 Interconnection means the physical and logical
linking of public electronic communications networks
used by the same or a different undertaking to
allow the users of one undertaking to communicate
with users of the same or another undertaking, or
to access services provided by another undertaking.
Services may be provided by the parties involved 
or other parties who have access to the network.
(Article 2, Directive 97/51/EC of the European
Parliament and of the Council of 6 October 1997).
In most basic terms, interconnection is the linking
of different networks so customers of each network
may communicate with one another. The purpose 
of an interconnection regime is to benefit users 
by encouraging competition and innovations in 
the telecommunications market. 

16 Radio Telefis Eireann (RTE) and Independent
Television Publications Ltd. (ITP) v Commission 
of the European Communities; Decision of 
the European Court of Justice, Joined Cases 
C-241/91 P and C-242/91 P, 6 April 1995: 
the “Magill” decision.

17 Decision of the American Supreme Court 
“United States v Terminal Railroad Association” 
(224 US 383), in 1912.

18 The theory of essential facilities has been
progressively introduced into EU law mainly through
the EU Commission’s decisions and mostly under
the name of essential infrastructure. For further
reference see: M. Furse, “The essential facility
doctrine in community law”, European Competition
Law Review, pp. 469-473 (1995/8); D. Glasl,
“Essential facility doctrine in EC anti-trust law: 
a contribution to a current debate” European
Competition Law Review, p. 469-473 (1994).

19 Case C-62/86 AKZO Chemie BV v Commission 
of the European Communities (1991) ECR I-3359.

20 The 1998 EC “Access” Notice (Notice 
on the application of competition rules to 
access agreements in the telecommunications
sector OJC 265.22.8.1998) recognised that
community competition laws were not sufficient 
to remedy all the various problems in the
telecommunications sector.

21 Refusal is likely to be objectively justified if access
to the network at a particular point or time would
not have been technically feasible (where the
facilities or equipment of the requesting party 
were not of a technically compatible standard).

22 For further information on the Open Network
Provision Directives refer to Directive 90/387/EEC
of 28 June 1990 on the establishment of the
internal market for telecommunications services
through the implementation of open network
provision and relevant provisions flowing therefrom.

23 The revised 2002 EU communications regulation
framework aims to reduce regulation as competition
becomes effective in specific markets. The adoption
of the new directives is expected to stimulate more
competition as it will create a clear and consistent
regulatory framework across the EU for all operators.

24 These are organisations which provide electronic
communications networks or service and are
considered by the communications regulatory
authority as having “significant market power”. 
An undertaking shall be deemed to have 
significant market power if, either individually or
jointly with others, it enjoys a position equivalent 
to dominance. That is to say it has a position 
of economic strength affording it the power to
behave to an appreciable extent independently of
competitors, customers and ultimately consumers
(Article 14 (2) Directive 2002/21/EC of 7 March
2002 on a common regulatory framework for
electronic communications networks and services
(Framework Directive) – L 108/33).

25 For further details see http://www.ebrd.com/
country/sector/law/telecoms/main. For a 
brief overview of EBRD telecommunications policy
see box (right). The EBRD Legal Transition
Programme has provided, or is currently providing,
technical assistance within the telecommunications
sector of the following countries: Albania, Armenia,
Belarus, Bosnia and Herzegovina, Estonia, Georgia,
Kazakhstan, Kyrgyz Republic, Lithuania, Poland,
Russia, Serbia and Montenegro, Tajikistan, Ukraine
and Uzbekistan. 

26 The model for an independent sector-specific
regulatory authority for the telecommunications
sector is in place within the EU and many countries
throughout the world. According to the International
Telecommunications Union there are now currently
in excess of 110 such regulators through the world.
See http://www.itu.int/publications/docs/
trends2002.

27 See, for example, the mechanism in place in 
New Zealand. For further detailed discussion on this
issue see Roundtable on the “Relationship between
Regulations and Competition Authorities” held by
the Committee on Competition Law and Policy in
June 1998, Organisation for Economic Co-operation
and Development, DAFFE/CLP (99) 8, p. 211. 

28 Universal access/service generally refers to a
minimum set of services of specified quality which
are available to all users independent of their
geographical location and, in the light of specific
national conditions, at an affordable price (Article 2
of Directive 97/33/EC of 30 June 1997 on
interconnection in telecommunications with regard
to ensuring universal service and interoperability).

29 See, for example, guidelines on the application of
the EU competition rules to the telecommunications
sector (OJC 233, 6.9.1991); and Access Notice
(1998) (see footnote 19 above). 

30 For example, the definition of significant market
power has been changed to bring it more in line with
the concept of “dominance” in EU competition law. 

31 In the United Kingdom, the 1998 Competition 
Act confers almost all of the functions of the
competition authority under the Competition Act in
so far as those functions relating to “commercial
activities connected with telecommunications”. 
The recent update of UK legislation in this area 
(the Telecommunications Act 2003) confirms and
extends the communications regulator’s powers 
in this regard. Under sections 369-371 of the 
2003 UK Communications Act, the communications
regulator will have power to investigate and 
enforce competition law across the whole field 
of communications using the extensive powers 
set out in the competition law, concurrently with 
the competition authority.

32 Such would appear to be the case in Austria where
the telecommunications authority possesses a
certain degree of authority with respect to the
application of competition rules in the sector. 
There currently exists no special mechanism to
avoid conflicting exercise of jurisdiction, nor is
there any specific mechanism to ensure the

consistent application of competition rules and
sector-specific legislation. 

33 Hungary is an example of such mandatory
consultation insofar as it requires cooperation
between the telecommunications regulator 
and the competition authority on matters 
affecting competition in the market. 

34 It is understood that in Poland, both the
telecommunications regulator and the competition
authority have competence with respect to matters
of competition in the telecommunications sector.
Where there is an overlap of jurisdiction between
the two authorities, the President of the Council of
Ministers is empowered to decide the appropriate
authority to exercise jurisdiction in a given instance. 

35 Canada is a good example of a workable
agreement. In 1999, the Competition Bureau and
the CRTC signed a Memorandum of Understanding
which describes the authority of the CRTC under the
Telecommunications and Broadcasting Acts and the
authority of the Bureau regarding the telecommuni-
cations and broadcasting sectors. The interface
document deals with a range of competitive issues
including access, merger review, competitive
safeguards and various marketing practices. 
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The EBRD telecommunications policy

In accordance with its established policy and practice, the Bank provides technical cooperation
assistance to its countries of operations which have expressed genuine interest in reforming their
telecommunications policy. EBRD technical cooperation projects will only be launched if no other
law reform facilitator is providing adequate assistance and the project is directly related to a
specific Bank investment, potential investment or investment strategy in general. In providing
technical cooperation assistance, the Bank promotes:

a) the gradual liberalisation of all telecommunications services 
The Bank believes that both the telecommunications sector and the overall 
economy of a country will benefit greatly from the rapid emergence of competition 
in all telecommunications markets;

b) the establishment of an independent regulator with no structural or functional links with the
incumbent telecommunications operator 
The Bank considers that the effective separation of the regulatory authority from the owner
of the incumbent operator is vital for the creation of a level playing field for new entrants.
The EBRD, therefore, supports efforts to create an independent regulator with the powers
and the means to sanction any anti-competitive behaviour of the incumbent operator and
the emergence of competition in the sector;

c) the progressive rebalancing of tariffs 
The Bank considers that the structure of the tariff policy of many dominant operators in the
region constitutes a serious impediment for both liberalisation and privatisation. Tariffs for
local telecommunications services are often substantially below cost and need, therefore,
to be subsidised by income generated through the provision of international and long-
distance services. This has the following repercussions:

■ Unbalanced tariffs create an obvious opportunity for “cream-skimming” in the event of
competition, thus constituting a deterrent to liberalisation.

■ Unbalanced tariffs offer little incentive to provide local telecommunications services, 
in particular to remote or sparsely populated areas. Hence, the demand for
telecommunications lines exceeds that available and the Universal Service obligation
of the incumbent operator remains unfulfilled.

In order to compensate the likely adverse social effects of rapid tariff rebalancing, the Bank
supports all efforts to develop universal service and/or universal access mechanisms.
These will permit less privileged customers to benefit from a direct subsidy but will not
disrupt the development of the market by creating competitive advantages or
disadvantages; and

d) the elaboration of a set of rules designed to facilitate the emergence of competition 
The main objective of these rules will be to enable new entrants to obtain access into the
dominant operator’s network on fair, objective and transparent terms. The Bank takes the
view that effective competition can only emerge if regulatory constraints preclude predatory
use of market dominance by the incumbent operator and unfair practices versus its new
competitors.

The policy advocated by the Bank is consistent with the WTO agreement on basic telecommunications
services and with the telecommunications policy and legislation of the European Union. In the case
of EU accession countries, the Bank encourages and supports the efforts of those countries to
achieve full compliance with the European Union’s acquis communautaire.
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Cooperation
between the competition

authorities in the EU: 
new challenges for central and

eastern European countries



Cooperation between the competition
authorities in the European Union (EU)
will take an important step forward on
1 May 2004 with the application of 
Regulation 1/2003.1 The new regulation
will help enforce the European
Community (EC) competition rules laid
down in Articles 81 and 82 of the Treaty
Establishing the European Community,
as in force from 1 February 2003 (the
EC Treaty). The date the Regulation
comes into force coincides with the
accession of ten new Member States
(the acceding countries) to the European
Union. At present, the Commission and
the competition authorities of the
Member States are busy setting up the
European Competition Network (ECN),
the new framework for cooperation, and
the acceding countries are fully involved 
in this process.

Regulation 1/2003 replaces Regulation
17 of 1962,2 bringing about major
changes in the way the fundamental
competition rules of the EC Treaty are
enforced, for the benefit of consumers
and the European economy as a whole.
In particular, it provides for a more
decentralised enforcement of Articles 81
and 82 EC. Consequently, it also calls
for increased cooperation between the
European Commission and the competi-
tion authorities in the Member States. 

In order to ensure efficient cooperation,
the Commission, the current Member
States and the acceding countries have
been working closely together over the
last year to establish concrete working
rules for the new ECN.

Direct application of
Article 81(3) (EC)

The central feature of Regulation 1/2003
is the direct application of Article 81(3) EC.
Pursuant to Article 81(3) EC, an
agreement that restricts competition
within the meaning of Article 81(1) EC
can nonetheless be found legal if it

involves benefits that outweigh 
the negative impact on competition. 
Under Regulation 17, the application 
of Article 81(3) EC was reserved to 
the Commission. Undertakings were
called upon to notify their restrictive
agreements to the Commission in order
to obtain an exemption decision from it.

Under the new regulation, agreements
that fulfil the conditions of Article 81(3) EC
are legally valid and enforceable without
the intervention of an administrative deci-
sion. 3 Undertakings will be able to invoke
the exception rule of Article 81(3) EC as
a defence in proceedings before the
Commission, Member States’ courts and
Member States’ competition authorities.

More effective enforcement 
at Member State level 

The principal objective of the new
Regulation is to bring about more
effective enforcement of Articles 81 and
82 EC. As one major means to achieve
this aim, the new Regulation opens the
way for more decentralised enforcement
of Articles 81 and 82 EC by Member

Philip Lowe Director-General for Competition 
in cooperation with Patrick Lindberg and Dorothe Dalheimer,
Directorate-General for Competition, European Commission

Regulation 1/2003, enforcing Articles 81 and 82 of the Treaty Establishing the
European Community, will require increased cooperation and coordination amongst
the EU Member States. In the lead up to the application of this new Regulation, the
European Union is taking important steps to ensure its smooth implementation.
These steps include the establishment of the European Competition Network, a
framework which has been developed in consultation with the accession countries.
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States’ courts and competition
authorities. These enforcers will, 
from 1 May 2004, be able to apply the
EC competition rules in their entirety.
They will also be obliged to apply the
EC competition rules to all cases that 
fall within their scope of application.4

To be ready to take on this increased
responsibility, Member States are
obliged to set up competition authorities
and equip them with the necessary 
powers. 5 Regulation 1/2003 also
applies fully to the competition authori-
ties of the future Member States. 

The European Competition
Network (ECN)

The new Regulation not only opens the
way for a much greater involvement of
Member States’ competition authorities
in the enforcement of Articles 81 and
82 EC, it also introduces enhanced
means for these authorities to cooperate
with each other and with the Commission.
Indeed, an agreement or practice falls
into the scope of application of Articles 81
and 82 EC where it is capable of affecting
trade between Member States.6 All cases
that come under the EC competition rules
will therefore have an impact that reaches
beyond the territory of a single Member
State. Cooperation between enforcers
and coherent application of the rules are
thus essential.

Accordingly, Regulation 1/2003
introduces a range of new elements 
to ensure the effective and coherent
application of the EC competition rules
by Member States’ competition
authorities. The new powers and
obligations are part of the enhanced
culture of close cooperation7 between
competition enforcers in the EU and will
be further developed in the European
Competition Network (ECN). 

The ECN is designed to function at
different levels. It encompasses meetings
at the level of Director-General as well 
as working groups that focus on the
problems of certain sectors. Cooperation

in the network ranges from the statutory
information requirements set out in
Regulation 1/2003 to informal contacts. 

The ECN is a crucial element of the new
enforcement system. With the need to
apply the new Regulation from 1 May
2004, the Commission and the competi-
tion authorities of the Member States
and acceding countries have been working
together over the recent months to set the
network up. This has been a very positive
experience. In particular, the team spirit
shown by the competition authorities is a
very encouraging sign for the functioning
of the new enforcement system.

During these preparatory works, the
Member States’ competition authorities
have cooperated closely with the
Commission to prepare the Notice on
Cooperation within the Network of
Competition Authorities (the “Notice”).8

This sets out the main network mecha-
nisms, providing guidance for undertak-
ings subject to the competition rules. 

Work sharing in the network

One very important subject dealt with 
in the Notice concerns the principles
governing the work sharing between the
members of the network. Regulation
1/2003 establishes a system of parallel
competence in which both the Commission
and Member States’ competition
authorities are competent to apply
Articles 81 and 82 EC to cases capable
of affecting trade between Member States.
This approach was taken to ensure
efficient work sharing for all cases,
including complex ones, without
burdening the system with a rigid 
division of competencies. 

However, certain principles can be
identified that will guide the authorities in
the sharing of casework. These principles
are set out in the Notice.9

Pursuant to the Notice, cases will be
dealt with by:

■ A single Member State’s competition
authority, possibly with the assistance
of competition authorities of other
Member States
A single Member State’s authority 
will, in general, be well placed to 
deal with agreements or practices 
that substantially affect competition
mainly within its territory. Furthermore,
the single action of a Member State’s
competition authority might also be
appropriate where its action is
sufficient to bring the entire
infringement to an end.
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■ Several Member States’ competition
authorities acting in parallel 
Parallel action by two or three Member
States’ competition authorities may
be appropriate where an agreement or
practice has substantial effects on
competition mainly in their respective
territories, and when the action of only
one authority would not be sufficient
to bring the entire infringement to an
end or to sanction it adequately.

■ The Commission 
The Commission is well placed 
to deal with cases where Community
interest requires the adoption of a
Community decision to develop
Community competition policy. It is
also well placed to ensure effective
enforcement where serious infringe-
ments would otherwise persist or
remain unsanctioned.

Work sharing in the network will not
mean that a large number of cases 
will be re-allocated between authorities.
Under the new antitrust procedures,
there will be no notifications. Cases 
will be taken up following complaints 
or ex-officio. In most instances, the
authority that receives a complaint or
starts an ex-officio proceeding will remain
in charge of the case. Re-allocation of 
a case will be the exception. 

Information obligations 
in the network 

The Notice also provides additional
explanations on how the members of 
the network will comply with their mutual
information obligations laid down in
Articles 11(2), (3) and (4), as well 
as Article 14 of Regulation 1/2003. 

Under these provisions:

■ The Commission informs the Member
States’ competition authorities about
cases that it has started under
Articles 7 (prohibition decisions), 8
(interim measures), 9 (commitments),
10 (finding of inapplicability) and 29(1)
(withdrawal of the benefit of a block
exemption) of Regulation 1/2003.
This corresponds to the equivalent
obligations of the Commission under
the existing Regulation 17.

■ Member States’ competition
authorities inform the Commission 
of new cases started by them at 
an early stage of proceedings, 
before or without delay after the first
investigative measures. In practice,
this (concise) information will be fed
into a common IT application that 
will permit access by all authorities 
in the network. The aim of this is to
identify multiple complaints and to
draw conclusions on which authority 
is well placed to deal with such cases
at an early stage.

■ The Commission consults the
Advisory Committee, composed of
representatives of Member States’
competition authorities, prior to the
taking of decisions pursuant to
Articles 7, 8, 9, 10, 23 (fines), 24(2)
(periodic penalty payments) and
29(1) of Regulation 1/2003.

■ The Member States’ competition
authorities must inform the
Commission, no later than 30 days
before adoption, about any decision
they envisage requiring an infringe-
ment be brought to an end, accepting
commitments or withdrawing the 
benefit of a block exemption
Regulation. This information will be
transmitted via secure e-mail. Its pur-
pose is to ensure coherent application
of the EC competition rules. 

Exchange of information and
mutual assistance

Regulation 1/2003 does not only 
envisage cooperation between the
Commission and Member States’
competition authorities. It also
establishes new powers for the Member
States’ competition authorities that are
aimed at enhancing cooperation between
each other. Pursuant to Article 12 of
Regulation 1/2003, all authorities in 
the network can exchange information,
including confidential information, that
was collected for the purpose of applying
Articles 81 or 82 EC and use such
information in evidence.10

Furthermore, Article 22 of
Regulation 1/2003 enables the 
Member States’ competition authorities
to request each other to carry out 
fact-finding measures in their respective 
territories. This will enhance the ability 
of individual national competition authori-
ties to deal with cases that, while their
main effects are in the territory of the
authority in question, require factfinding
measures in another Member State. 
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Competition authorities in the 
acceding countries

The enlargement of the EU, with 
the new Member States11 set to join in
May 2004, provides further challenges
and opportunities for competition
cooperation. In order to meet these
challenges, the accession negotiation
process in the competition field has
prepared the acceding countries for an
active role in competition enforcement.

Negotiations on the competition 
chapter were based on the conclusions
of the Copenhagen European Council in
June 1993, which defined the criteria
that Candidate Countries have to meet
before they can join the EU. In the
economic sphere, these criteria require
the existence of a functioning market
economy as well as the capacity to cope
with competitive pressure and market
forces within the EU. 

This “economic criterion” of the
accession negotiations in the field of
competition policy was translated into a
principle whereby Candidate Countries
are seen as ready to join the EU only if
their companies and public authorities
have become accustomed to a
competition discipline similar to that of
the Community well before the date of
accession. This was considered
necessary to ensure that the economic
actors in these countries would be able
to withstand the competitive pressures
of the internal market resulting from the
full and direct application of the
competition acquis upon accession.

The requirement to adapt to a
competition discipline well before
accession stemmed both from the need
to preserve the internal market discipline
after enlargement, and from the
difficulties that would arise in Candidate
Countries if they had to suddenly adapt
to the application of the acquis. A solid
pre-accession preparation was therefore
considered essential.

This led the EU to conduct negotiations
on the basis of a requirement of an 
actual enforcement of the rules, and 
not only on commitments by the
Candidate Countries. This meant that 
the negotiations on competition proved
more prolonged and demanding than
anticipated.

In translating the principles into concrete
requirements, three elements had to be
in place in a Candidate Country before the
competition negotiations were concluded: 

(i) the necessary legislative framework; 

(ii) an adequate administrative capacity
(in particular, a well-functioning
competition authority); and 

(iii) a credible enforcement record of the
competition acquis.

However, these requirements were 
not only based on the political context 
of the negotiations, but also on the 
legal framework of the bilateral Europe
Agreements that the EU had concluded
with each of the ten Candidate Countries
from central and eastern Europe 
(the Europe Agreements). 12 These
Agreements already provided a solid
legal basis for the accession preparation
in the area of competition policy.

A basic principle in each of the Europe
Agreements reflects Articles 81 and 82
of the EC Treaty. These provide that all
agreements between undertakings,
decisions by associations of undertakings,
and concerted practices between
undertakings which have as their object
or effect the prevention, restriction or
distortion of competition, as well as an
abuse by one or more undertakings of a
dominant position, are incompatible with
the Europe Agreements insofar as they
may affect trade between the Community
and the associated country. The Europe
Agreements also state that the basis 
to assess practices contrary to this
principle is the criteria arising from the
application of the Community competition
rules – the competition acquis.
Furthermore, the Europe Agreements 
have also specifically obliged the
Candidate Countries to approximate their
competition legislation with that of the EU.

The Europe Agreements have constituted
an essential pre-accession instrument in
the competition field, by establishing a
clear benchmark, facilitating internal 
law making and the setting up of
competition authorities.

As a result, competition laws in the
acceding countries already follow the
main principles of the Community
antitrust rules as regards restrictive
agreements, the abuse of dominant
position and merger control. Competition
authorities in the acceding countries
have been set up for quite some time,
and they have acquired experience in
applying these rules. They have also
benefited from extensive training provided
by the Commission, Member States and
a variety of outside experts. An enforce-
ment practice has been built up over
several years and has gradually been
brought to focus on cases with a more
important impact on the market structure. 
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This process means that the competition
authorities in the acceding countries
have the advantage of already operating
under equivalent rules, and they are also
used to a culture of close cooperation. 
A considerable number of so-called
twinning projects, with Member States’
competition authorities taking on long-
term training commitments in Candidate
Country authorities, have led to close
professional contacts between the
authorities. Recurring events organised
jointly for all the Candidate Country
competition authorities have also resulted
in cooperation between these authorities.
Furthermore, there has been a continuous
close cooperation between the authorities
and their counterparts in the European
Commission’s competition directorate 
on a number of case-related issues. 

Another important result of the process
is that players in the market, as well 
as the public authorities, have become
increasingly aware of the competition
policy framework, both in the national
and the Community context. This will
help companies in the coming years
overcome the challenges of integrating
into the enlarged internal market.

The acceding countries have also over 
the last year been invited to meetings
between the Commission and the 
Member States’ competition authorities.
In particular, this means that they have
been fully involved in the construction 
of the new ECN. Together with the 
pre-accession preparations, this should
help to ensure the new network’s 
smooth operation.

Conclusion

The EU faces the very exciting challenge
of deepened cooperation between its
competition authorities. The aim of this
cooperation is to make enforcement
more efficient for the benefit of the
economy in general and consumers 
in particular. The reform is timed to
coincide with the accession of ten new
Member States. Thanks to their pre-
accession preparations, they 
are already well prepared for facing 
the new challenges jointly with the
current Member States.
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December 2002 on the implementation of the
rules on competition laid down in Articles 81
and 82 of the Treaty, OJ L 1, pages 1-25,
04.01.2003.

2 Council Regulation No. 17 of 6 February 1962,
First Regulation implementing Articles 81 and 82
(Articles renumbered) of the Treaty, OJ 13,
p.204/62, 21.2.1962 , last amended by
Regulation (EC) No. 1216/1999, OJ L 148, p. 5,
15.6.1999.

3 Article 1 of Regulation 1/2003.

4 Article 3(1) of Regulation 1/2003.

5 Article 35 of Regulation 1/2003. When the
Regulation was adopted, only one Member State
did not yet have a competition authority. Some
Member States are in the process of introducing
legislation which grants the power to their
authorities to apply Articles 81 and 82 (fully) in
addition to national competition law. 

6 The jurisdictional criterion in Articles 81 and 82
EC is often referred to as ‘effect on trade’. 
At the time of writing, the Commission was in the
process of issuing a new Commission Notice on
this notion, together with a series of other Notices
(cf. below for the Notice on cooperation within the
Network). The draft Notice was published for
consultation in OJ C 243/10 of 10.10.2003.
Commission Notices in the antitrust field are
available on http://europa.eu.int/comm/
competition/antitrust/legislation.

7 This notion is laid down in Article 11(1) of
Regulation 1/2003.

8 At the time of writing, the Notice on cooperation
within the Network of Competition Authorities was
published in draft form for public consultation in
OJ C 243/10 of 10.10.2003; references in the
present article refer to this version. 

9 Commission Notice on cooperation within 
the Network of Competition Authorities (FN 8),
paragraph 5ss.

10 For more ample information, see Article 12 of
Regulation 1/2003 as well as the Notice on
Cooperation within the Network of Competition
Authorities (FN 8), paragraphs 26 ss.

11 Cyprus, Czech Republic, Estonia, 
Hungary, Latvia, Lithuania, Malta, Poland, 
Slovak Republic and Slovenia. 

12 Bulgaria, Czech Republic, Estonia, 
Hungary, Latvia, Lithuania, Poland, Romania,
Slovak Republic and Slovenia.
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The changing nature of international
competition, which is stronger and 
more broadly based as a result of
globalisation, together with Russia’s
increasing integration into the global
economy, have resulted in greater
competition within Russia. This has 
been accompanied by an upsurge in 
the takeover of Russian companies by
foreign transnational corporations on the
one hand and greater protectionism on
the part of some of Russia’s foreign
trading partners on the other hand.

These circumstances have led to a
growing role for Russia’s anti-monopoly
authorities in ensuring fair competition 
in Russia’s markets and in its foreign
trade. There are significant changes 
to be addressed by the anti-monopoly
authorities:

■ the number of cases involving
monopolistic activities being
investigated in Russia is rising; 

■ the number of cases involving
economic concentration has also
increased substantially;

■ transaction participants are changing,
with the number of participating
foreign firms on the increase; and

■ more applications are being received
from domestic manufacturers seeking
the protection of the domestic 
market from the adverse effects 
of foreign competition or seeking
assistance in remedying
discrimination in foreign markets.

All these developments point to
increased competition in Russia’s
domestic markets, greater legal 
awareness on the part of domestic 
manufacturers, and increased confidence
on the part of entrepreneurs in the 
anti-monopoly authorities when it 
comes to exercising their legal rights 
to protection in the market. 

Challenges for Russia’s
competition policy and
competition authority

These developments also pose new
challenges for Russia’s national
economic policy in general, and its
competition policy in particular. Action 
is needed to:

■ make the regulation of competition
more effective; 

■ introduce new approaches in light 
of globalisation; 

■ simplify and simultaneously increase
the effectiveness of the system of
anti-monopoly control; and 

■ move to new forms of international
collaboration that will ensure
cooperation between competition
authorities when investigating
breaches of anti-monopoly legislation
that have transnational effects.

The attainment of these objectives will
require specific changes in the
legislative, methodological, enforcement
and international activities of Russia’s
competition authority, the Ministry of the
Russian Federation for Anti-Monopoly
Policy and Support for Entrepreneurship
(MAP Russia).

The legislative framework

Although Russia has only had anti-
monopoly legislation in place for just 
over ten years, its development is
virtually complete. Russia currently has 
a well developed system for regulating
competition, based on principles
embraced by the world community. 

Pursuant to the federal laws on
“Competition and Restriction of
Monopolistic Activities on Commodity
Markets”1 and “Protection of

This article looks at selected aspects of the development of competition policy in Russia,
focusing on how Russia’s anti-monopoly legislation can be improved and on the
importance of international cooperation between competition authorities.
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Competition in the Financial Services
Market”, 2 MAP Russia is implementing
state policy in developing competition in
the commodities and financial markets,
and monitoring compliance with anti-
monopoly legislation. MAP Russia’s
activities extend to regulating the anti-
competitive practices of both private
companies and of state agencies, and
include such key functions as prohibiting,
preventing and halting abuses of
dominant position and anti-competitive
agreements, as well as controlling
economic concentration.

During numerous meetings held at
various levels with representatives 
of the European Commission, it was
recognised that Russia’s competition 
law is not incompatible with that of 
the European Union (EU).

The success achieved by Russia in
developing its competition policy has
been recognised by its admission as 
an observer to the OECD’s Competition
Committee. MAP Russia is also an active
participant in the work of the International
Competition Network (ICN), the recently
established informal association of 
anti-monopoly authorities. The ICN is
concerned with identifying key priorities
for developing international competition
policy and discussing the convergence 
of rules for the regulation of competition.

Recent changes to Russia’s anti-monopoly
laws, based on international practice, are
having a positive effect on the Russian
economy. For example, the convergence
of competition rules has helped to create
a uniform legal framework for commercial
activities on the international market,
which in turn has stimulated the develop-
ment of trade and investment links
between Russia and foreign countries.

In addition, the existence of domestic
anti-monopoly laws that meet international
standards (alongside effective enforce-
ment) is traditionally regarded as an
important indicator that the economy 
of the country is “market-based”. The
convergence of Russia’s anti-monopoly
laws with international principles has
helped to strengthen Russia’s image 
as a market economy.

Legislative changes required

While the recent changes have been 
welcomed, current trends in the develop-
ment of Russia’s economy, together with
anti-monopoly standards adopted by the
international community, mean that Russia
must further improve its competition laws
to bring them more closely in line with
international principles.

One area where competition law 
can be improved is the regulation and
control of agreements, or concerted
actions, of commercial entities that
restrict competition. This area is closely
monitored by the anti-monopoly authori-
ties of developed countries and by inter-
national organisations in order to uncover
so-called “hard-core cartels”. These are
regarded as the most damaging form of
anti-competitive practice.

In Russia, the problem of curbing
commercial agreements and concerted
actions that restrict competition
continues to be extremely complex, 
not least because of the difficulty of
obtaining evidence. Experience shows
that anti-competitive agreements are
generally found in sectors characterised
by a high degree of concentration of
capital and production capacity, which
include the natural monopolies. 

Traditionally, many of the complaints 
considered by anti-monopoly authorities
involve companies in the fuel and energy
sector (for example, the light petroleum
products market), where the major viola-
tions relate to price fixing. But concerted
actions are not limited to a single sector
and often extend to the whole production
cycle of a product and its sale.

While the negative effect of cartel
agreements on competition in a given
market is understood, the Russian anti-
monopoly authorities experience
considerable difficulties in identifying,
curbing and proving the existence of
concerted actions. This is partly because
current legislation is incomplete, but
mainly because the powers of the anti-
monopoly authorities are not wide enough.

A number of amendments to the Law 
on Competition and Restriction of
Monopolistic Activities on Commodity
Markets were adopted in 2002, in order
to tighten control over anti-competitive
agreements and make their detection
and proof more effective. For example,
the law now imposes a direct ban on the
conclusion of agreements between com-
petitors – irrespective of their position in
the market – if the implementation of
those agreements could lead to the
establishment (or maintenance) of price-
fixing, discounts, mark-ups, surcharges,
the splitting-up of markets along geo-
graphical lines, or a refusal to enter into
agreements with particular vendors or
buyers (clients).
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The amendments adopted in 2002 
also provided for a system of advance
monitoring of draft agreements by the
anti-monopoly authorities to determine
whether they might restrict competition 
if implemented. The notification of agree-
ments by economic entities to the anti-
monopoly authority is voluntary. However,
if an agreement is not submitted in
advance to the anti-monopoly authority
for approval and it is subsequently 
found to restrict competition, the agree-
ment is automatically deemed to be 
a breach of anti-monopoly law, and there-
fore prohibited. 

Consequently, advance notification of
agreements allows entities to be certain
their agreements comply with the anti-
monopoly law and will not be subjected
to scrutiny by the anti-monopoly authorities
in the future. In this respect, Russian
legislation is in harmony with that of
European countries. 

However, further improvement of the anti-
monopoly regulation system is required
in order to strengthen the powers of the
anti-monopoly authorities to investigate,
and obtain evidence of, anti-competitive
agreements.

Other changes are required to create 
a more effective system for controlling
the process of economic concentration.
Russia today is experiencing highly 
significant developments that involve 
the redistribution of capital: growing
investment by companies; increased
inflows of foreign capital; the establish-
ment of large, vertically integrated 
entities; and a shift in market influences.

The excessive state control that currently
exists in Russia could be reduced by
further raising the threshold for notifying
transactions and by moving to a two-step
system for reviewing applications,
depending on the size of the deal. 
The doubling of thresholds introduced 
by amendments in October 2002 failed
to produce a perceptible reduction in 
the number of cases considered by 
MAP Russia and its regional branches.3

In order to have a greater impact, 
there are current plans to increase the
threshold by a factor of 150 to 30 million 
minimum wages.4

Another proposal being discussed is the
abolition of the anti-monopoly authority’s
powers to establish and maintain a regis-
ter of commercial entities which have
more than a 35 per cent market share 
in a particular product. This information
is not particularly valuable for operational
purposes, but maintaining it represents 
a major workload for MAP Russia.

These proposed amendments to Russian
legislation are based on current common
trends in the reform of competition law
abroad and are intended to free Russia’s
anti-monopoly authority from considering
cases that do not have a significant
impact on competition. This would 
allow it to focus its attention on more
significant transactions, in particular on
monitoring the establishment of large,
vertically integrated companies, and the
acquisition of equity stakes in Russian
enterprises operating in sectors, or
industries, of strategic importance for
Russia. It would also reduce administrative
barriers to business.

There is also an urgent need to improve
legislation aimed at halting abuses of
dominant market position. Experience
shows that abuse of dominant position
represents the most common breach 
of anti-monopoly legislation. More than
two thirds of these types of complaints
concern the fuel and energy, transport
and telecommunications markets. 

Such markets tend to be oligopolies –
markets dominated by a small number of
companies. Two or more companies that
have significant market share, which act
in parallel without obviously coordinating
their actions in advance, still harm the
competitive environment of that market.
There is an urgent need to introduce into
Russian competition law a concept such
as “joint dominance” and the relevant
criteria to define it.

Another area of competition law that needs
to be developed in Russia is the creation
of an effective system for controlling the
provision and use of state aid. In contrast
to the rather advanced legislation govern-
ing anti-monopoly control of companies’
activities, the legislative framework for
this aspect of competition law is still
being developed.

Yet another aspect of Russia’s competi-
tion regulatory system that requires
improvement is enforcement, which needs
to be made more effective by increasing
the severity of penalties for violations 
of anti-monopoly law. Penalties are 
much lower in Russia than in developed
countries. These low penalties are an
obstacle to the effective application of
anti-monopoly regulations, which in turn
discourages the inflow of foreign invest-
ment and hampers the development of
competition in Russia’s goods markets.

Given the list of tasks facing Russia’s
anti-monopoly authorities, the further
improvement of anti-monopoly legislation
is impossible without a new law on 
competition. The first Law on Competition
and the Restriction of Monopolistic
Activities on Commodity Markets was
adopted in 1991, but its structure is
such that it cannot accommodate all 
the necessary changes called for by 
the demands of modern economics 
and positive international experience.
The Ministry is therefore preparing a 
new Law on Competition.
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Cooperation between
competition authorities

Russia’s expanding trade links and
increasing exposure to international
competition also dictate that Russia’s
anti-monopoly authorities should enhance
cooperation with their counterparts in
other countries, both bilaterally and
within the framework of international
organisations. This is being done with
some success by MAP Russia.

However, as regards the investigation of
specific cases or complaints, cooperation
between MAP Russia and foreign and
international authorities remains limited.
This is due to economic conditions, a
lack of information resources, and the
absence of a formal basis for
cooperation between Russian and foreign
competition authorities. 

In view of the expanding operations of
Russian companies in foreign markets, 
in particular in the EU, where Russian
companies have already been involved 
in investigations by the European
Commission,5 it is vitally important that
mechanisms are put in place for practical
cooperation between Russian and foreign
anti-monopoly authorities in investigating
violations of competition regulations that
have a transnational effect.

For example, despite long-standing
cooperation between Russia and the EU
on competition matters generally, and
the positive relations between MAP
Russia and the EU Directorate-General
for Competition, until recently there was
no interaction at all between the
two bodies in their day-to-day operations.
There was no coordination of their
activities: decisions of one authority
affecting the activities of companies
registered in the territory of the other
were made unilaterally and without
consultation.

For a number of years there were
ongoing consultations between the
EU Directorate-General for Competition
and the Russian entity OAO Gazprom
concerning the “territorial restrictions” 
in OAO Gazprom’s long-term energy
supply contracts to the European market,
and whether such restrictions conflicted
with EU competition law. After several

requests, MAP Russia representatives
were given the opportunity to participate
in the consultations. In large part due 
to this participation, the two sides were
able to agree on the need to settle the
issues through the consultation process
rather than resorting to a fully fledged
anti-monopoly investigation by the
European Commission.

The coordination of investigations by
different competition authorities has
generally taken the form of agreements
and programmes on cooperation. 
A number of such arrangements with
competition authorities are in place,
including those in Bulgaria, China,
Finland, Hungary, Latvia, Poland, 
and Romania.

To date, agreements have been reached
for the provision of assistance in:

■ investigating cases of unfair business
practices carried out by economic
entities located within the territory 
of the parties;

■ providing information on economic
entities carrying out economic
activities on the territory of the other
party;

■ providing notification of cases of
unfair trading practices by economic
entities of third countries with a view
to preventing similar violations on the
territories of the parties, and so on.

The bilateral agreements provide 
a mechanism for the exchange of
information, setting out confidentiality
rules, the responsibilities of the parties
and the timeframe for data submission.

The competition authorities have also
agreed to inform each other of measures
taken to ensure compliance with their
respective domestic competition laws; 
to engage in the voluntary exchange 
of information; and to promptly arrange
for joint consultations at the request 
of either authority.

Such joint action has periodically 
been taken by competition authorities.
For example, in 2001, the Karelia
Regional Office of MAP Russia and the
Finnish competition authority exchanged
information concerning a complaint from
the Central Union of Agricultural Produce
Consumers and Foresters against three

Finnish timber producers importing birch
from Russia, and six Russian companies
selling timber. 

The Finnish competition authority
investigated the case but found no
horizontal or vertical agreement on the
export of timber that required its
participants to coordinate their price
policy. However, the Finnish competition
authority was concerned that the
behaviour of these commercial entities
could restrict competition in the Russian
market by influencing the ability of
competing producers to set free prices
for their products. This might bring the
case within the purview of the Russian
Law on Competition and Restriction of
Monopolistic Activities on Commodity
Markets. An investigation was carried 
out by the Karelia Regional Office of
MAP Russia, but the office determined that
there was no breach of Russia’s anti-
monopoly laws by the economic entities.

In another case, effective cooperation
between the Bulgarian and Russian
authorities led to the detection of a
violation of anti-monopoly laws by a
Bulgarian firm that sold car tyres on the
Bulgarian market and that had registered
a tyre brand patent with the Bulgarian
patent office. The tyres were similar 
to brands produced and registered 
in Russia. The complaint related to an
alleged violation of a 1998 agreement
between the patent offices of Bulgaria
and Russia that provided the basis 
for cooperation on the identification 
of industrial property. In the course of
the investigation and on the basis of 
the facts, the Bulgarian Commission 
for Competition Protection cancelled the
registration of the patent in Bulgaria and
imposed a fine of 100,000 lev against
the Bulgarian firm.

As a result of this effective cooperation
between Russia and Bulgaria, a violation
of international intellectual property law
was averted and the rights of Russian
manufacturers were restored. This 
helped to strengthen cooperation
between the two countries in the field 
of competition law.
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Conclusion

The experience of examining a large 
number of competition cases in recent
years involving foreign companies
confirms the importance of cooperation
between competition authorities. 
Such cooperation enables the 
Russian competition authority to curb
transnational anti-competitive practices
and to play an active role in protecting
domestic manufacturers in international
and internal markets.

Notes
1 Law of the RSFSR 948-1 “On Competition and

Restriction of Monopolistic Activities on Commodity
Markets” of 22.03.91 (As amended 24.06.92;
25.05.95; 06.05.98; 02.01.00; 30.12.01;
21.03.02; and 09.10.02).

2 Federal Law 117-FZ “On Protection of Competition
in the Financial Services Market” of 23.06.99 (as
amended 30.12.01)

3 The threshold was doubled to 200,000 minimum
wages. “Minimum wages” is a unit of measurement
in Russia, and its current rate is 100 roubles = 
1 minimum wage. Two hundred thousand minimum
wages is equivalent to approximately 20,000,000
roubles (approximately US$ 700,000).

4 Approximately 3 billion roubles (approximately
US$ 100,000,000).

5 Both OAO Gazprom (the Russian gas producer) 
and Alrosa Company Limited (the Russian diamond
producer) have been involved in investigations 
by the Directorate-General for Competition. 
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Czech Republic:
competition rules in transition



In recent history, the Czech Republic 
has moved from a soviet style centrally-
planned economy with artificially created
monopolies to a market-oriented economy
with an independent competition
authority. There have been many changes
in competition law and policy during the
last 50 years and laterally these changes
have been driven by the Czech Republic’s
imminent accession to the European
Community (EC). Despite much progress,
challenges remain, including further
harmonisation with EC competition laws
and regulations, adoption of appropriate
mechanisms to permit the taking of
decisions with a Community dimension
and enhancement of investigative powers
of the competition authority.

It is an uncontested fact that any form 
of competition needs a set of rules by
which it can be tested as being fair or
unfair. In addition, there also needs to
be an authority to enforce compliance
with such rules. Since the beginning of
the 20th century there has been regulation
of unfair competition between individual 

competitors who wished to protect their
private interests and to defend them
before courts in private law litigation. 

Less common, at that time, was the 
idea of having rules to protect the 
public interest in competition itself. 
For example, rules were developed
preventing the creation of a dominant
position in the market by undertakings,
either by means of cartel agreements 
or by establishing private monopolies. 
In particular, the attitude towards cartel
agreements has been rather ambiguous. 

On the one hand, their prohibition
contravened the proclaimed freedom 
of contracting, which has been the 
basic principle of all civil codes. Cartel
agreements themselves were regarded
as a positive instrument for enabling
smaller enterprises to survive in the
relevant market. On the other hand,
there has been a danger that, under the
constraints of limited competition, the
cartels might abuse their market power
to the detriment of the economy and of
consumers by overpricing their goods. 

Unlike the US, those European countries
that decided in favour of the existence 
of cartels and private monopolies either
limited themselves to controlling the
dangers by means of general regulation
in respect of fair contracting, or by
adopting special cartel legislation. Such
legislation provided for state monitoring
of cartel agreements once they were
agreed to ensure the cartels did not
abuse their economic power, particularly
in the realm of their price policy. The
supervision and enforcement of fair
conduct was the responsibility of the
respective economic ministries. Cases 
of abuse were investigated and decided
by extra-judicial special administrative
bodies. This was the situation in pre-war
Czechoslovakia.

World War II marked a turning point in
the attitude towards cartels in Europe. 
In western Europe, new cartel laws were
enacted in the 1950s. The Treaty
Establishing the European Community,
as in force from 1 February 2003 (the
EC Treaty) particularly stressed the need
for undistorted competition throughout
the Community. 1 To attain this objective,
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The Czech competition authority has had a tumultuous history: from quasi-independent
body, to government ministry, and finally to independent authority. While the country’s
anticipated accession to the European Union has had a positive influence, some
challenges remain. These include the further harmonisation of regulations, adoption of
mechanisms to deal with Community matters and the enhancement of the competition
authority’s investigative powers.
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competition rules were enacted for both
undertakings and states. These covered
agreements and illicit practices, the
abuse of the dominant position and 
state aid. A special regulation on mergers
only came into force thirty years later,
though prior to 1989 merger cases were
decided on the basis of a combination
of Articles 81 and 82 of the EC Treaty.

Eastern Europe – Czechoslovakia
included – adopted a soviet system 
of planned economies and artificially
created monopolies, within which there
was no place for any competition

whatsoever. However, in Czechoslovakia
there was a short-lived attempt to
“improve the system of the planned
economy”, part of which consisted of re-
introducing modest competition rules,
which were based on Articles 81 and 82
of the EC Treaty. At the same time an
Act on Competition covering both unfair
competition and cartel law was planned.2

One of these rules, a slightly modified
wording of Article 82 of the EC Treaty,
survived the 1970s “normalisation”
process and became Article 119a of the
then Czech Economic Code. Though
theoretically praised at the time of its
adoption as a very useful provision
against the prevailing power of state
monopolies, it was never used during
the communist regime. 

Modern Czech Republic 
history: leading to an
independent regulator

After the re-introduction of the market
economy in 1990, there was an urgent
need to re-install the rules on
competition and to set up an authority
for their enforcement. The provisions
against unfair competition have become
part of the Commercial Code, with
ordinary courts deciding upon cases
arising out of application or infringement
of the Code. In 1991, a special cartel
law was enacted (the 1991 Cartel Law). 3

On the substance of the competition
rules and cartel law, there could be 
no going back to the pre-war national
regulation. (This was based on other
principles.) It was recognised that it 
was necessary to follow contemporary
European legislation. Drafting the
substantive competition rules was a
relatively easy task, with the principles
of the Articles 81 and 82 of the
EC Treaty and the new Regulation 
on mergers 4064/89 EC being copied.
However, drafting the constitution of the
respective authority to enforce the Act,
including procedural provisions, proved
more complicated. 

In the then Czechoslovak Federal
Republic, the solution was to form 
three separate authorities, one federal
office and two national ones. Only the
president of the federal office was given
the status of minister. On the national
level, the offices remained independent
administrative bodies. 

This situation changed after the election
of 1992 and the split of Czechoslovakia
into two independent republics. In the
Slovak Republic the anti-monopoly 
office remained the same. In the Czech
Republic, the office became the Ministry

for Economic Competition and the head
of the Ministry was a member of the 
government. 4 The reasons for these
changes were purely political. This shift
had practically no affect on the compe-
tences of the Ministry in deciding upon
competition matters, nor was the Ministry
attributed any special competence vis-à-vis
the government. 5 On the contrary, the
minister was bound by the majority vote
in the government.

The question of the Czech system’s
compatibility with European competition
law and practice was first raised after
the conclusion of the Association
Agreement/Europe Agreement of 1995.
The issue was considered in a study on
the overall compatibility of the present
regulation with the EC Law,6 but from a
theoretical view rather than in response
to any explicit demand by the public or
the European Commission.7

After the 1997 election there was a
reduction in the number of ministries
and the Ministry for Economic
Competition became the independent
Competition Office (the “Office”) again
without affecting its competence to deal
with competition matters. However, this
time the change was more profound in
another way: the relevant legislation
underlined the institutional independence
of the Office and the political independ-
ence of its head. The president of the
Office is appointed by the President of
the Czech Republic and during the term
of appointment the president cannot be
member of any political party. 8
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Current legislative provisions

The 1991 Cartel Law was replaced in
2001 by Act No. 143 (the 2001 Law).
This is not new in essence but is more
detailed and very closely linked to
Regulation 17/1962 EEC, and the rele-
vant provisions of Regulation 4064/89
EC, as regards the competence of the
Office to deal with competition matters.
The Act also includes eight block exemp-
tions which are more or less a transla-
tion of the respective EC Regulations.
The Office decides on cartel agreements
and illicit practices (including any 
applicable exemptions), the abuse of
dominant position, and on mergers. 
It also supervises the behaviour of 
competitors in the market and publishes
notifications of cartel agreements and
mergers, as well as its own decisions 
on cases that come before the Office.

As regards proceedings, at present the
basic regulation is contained in special
Act No. 71/1967 Coll., 9 on proceedings
in administrative matters, which includes
a few specific provisions in respect of
the Act on Economic Competition. 

Proceedings under the Act can be 
started either at the request of the
parties involved (such as seeking
exemption from the prohibition of cartel
agreements or approvals of mergers), 
or by the Office itself. This includes
cases in which the initiative to start 
the investigation, such as infringement 
cartel provisions or abuse of the
dominant position, generally lies with 
the complainant. Where the Office starts
the investigation, the complainant is 
not a “participant” in the proceedings.
This position is reserved only for the
party on whose rights and duties the
Office shall decide. However, under
existing regulations, the complainant 

can petition to be given the status 
of a participant to the proceedings. 
The Office is not, however, obliged to
decide in favour of the complainant. 10

The Office has the same powers to
investigate competition cases as those
granted to the European Commission,
and has at its disposal a variety of
penalties to impose on parties for not
complying with the Act or with obligations
relating to an investigation by the Office.

Appeals against the decisions of the
Office are first filed as a complaint to 
the president of the Office. Following a
decision by the president, the second
avenue of appeal is an administrative
action to be brought to the court. The
final court of appeal is the Highest
Administrative Court.

Changes ahead

The reform of European competition 
law by Regulation 1/2003 EC, which
abolished Regulation 17/1962 EEC,11

significantly affects the Czech Act on
Economic Competition, due to the close
link between the Act and European
legislation. 12 The 2001 Law is therefore
being amended, with the new provisions
due to come into force by the time the
Czech Republic joins the EU on 1 May
2004. The draft amendment is 
being discussed in the chamber of
deputies of the Czech parliament (at 
the time of writing). The rationale for 
the amendment is, in line with the
EC Regulation, to enable the Office 
to decide future competition cases 
with a Community dimension. 

The draft amendment provides for
substantive and procedural changes 
as follows:

■ Only legal exemptions shall apply, and
it will be up to the participants in the
market to decide whether they comply
with the law or not. The Office will start
proceedings only in cases of asserted
and ascertained infringement of the
Act, with respect to both cartel
agreements and illicit practices or 
the abuse of the dominant position in
the market.

■ In line with Regulation 1/2003 EC, 
the Office will take decisions regarding
the ending of the infringement, the
ordering of interim measures,
accepting commitments (which shall
be ordered by a decision) and
imposing penalties.

■ With respect to participants to
proceedings, the draft has returned to
the previous regulation, reserving this
status only to persons on whose
rights and duties the decision will
have to be taken. A complainant will
not be able to become a participant.
The rationale is that Community
competition law gives these persons
only the right to be heard, which can
be sufficiently secured, in the opinion
of the Office, by allowing such parties
as witnesses. The Act on
Administrative Proceedings will
continue to be the basic procedural
regulation in the future. 

■ The draft contains very detailed
provisions relating to the investigative
powers of the Office, as enlarged by
the aforementioned EC Regulation.
This Regulation will also require the
corresponding amendments of other
Acts, for example the Civil Procedure
Code and the Act on the Police of the
Czech Republic. However, the draft 
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does not include any provision
concerning the burden of proof as in
Article 2 of Regulation 1/2003 EC.

■ As before, the Office will be allowed to
impose penalties for the infringement
of the provisions of the Act and for 
not complying with the decisions of
the Office.

What is still under discussion is the
existence of the block exemptions 
issued by the Office. At the time of their
enactment, it was the only constitutionally
admissible way of complying with the
Czech Republic’s international obligations
stemming from Article 6 of the
Implementation Rules No. 1/96. This
stated that the principles of the block
exemption should be applied as far as
possible. When the Czech Republic
becomes an EU member state, the
regulations on block exemptions will 
be directly applicable and the national
regulation will not in all cases be fully
congruent. This might lead to problems,
particularly in the national application of
such exemptions.

Conclusion

Competition rules have been in force, 
in one form or another, in the Czech
Republic for the past 13 years. There 
is an institutionally and politically
independent authority to enforce 
them. There is a significant number of
European Court decisions which are
known to both the parties affected by the
competition rules and to the Office itself,
which has often used these decisions as
grounds for its own decisions. Finally,
there is a system for the judicial review
of the Office’s decisions. All these
factors are a safeguard for the correct
administration of justice in competition
matters within the Czech Republic.
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This article focuses on the development
of the Lithuanian competition authority’s
institutional structure during its short
ten year history. Starting with an overview
of the early days of the national competi-
tion authority, which acted as a govern-
mental agency, the article continues 
with a review of the current status of 
the Competition Council as an independ-
ent state institution appointed by the
President. In the final section the main
challenges and reforms related to the
accession of Lithuania to the European
Union (EU) are outlined. 

Background

The relatively short history of Lithuanian
competition law, which started with the
adoption of the first Law on Competition
on 15 September 1992 (the “1992 Law
on Competition”), has been marked by a
gradual harmonisation of national compe-
tition rules with the European Community
(EC) competition law standards.

Although the 1992 Law on Competition
was, to a certain extent, influenced 
by US antitrust law (for example, it 
did not impose restrictions on vertical
agreements unless one of the parties
was a dominant undertaking), its basic

structure and terminology followed the
European tradition. Lithuania’s integration
into the EU was a clear political aim from
the mid 1990s and that shaped all further
developments in the competition law area.

The Europe Agreement, establishing 
an association between European
Communities and their Member States
and Lithuania, was signed on 12 June
1995 and came into effect on 1 February
1998. Under this agreement, the
competition system for trade relations
between the Community and Lithuania
had to be based on the requirements 
set out in Articles 85, 86 and 92 of the
EC Treaty, bringing the Lithuanian rules
on competition in line with those of 
the EC. With this in mind, the new Law
on Competition was enacted in 1999
(the “1999 Law on Competition”).

Similarly, the institutional structure of 
the national competition authority evolved
with the aim of meeting the standards
set by expected EU membership. The
authority started functioning in 1992 
as a governmental agency formally
divided into executive and decision
making branches, with a predominant
role for the former. 1 By 2000, it had
become an independent unitary body.

It would be interesting to analyse
whether moving from a government-
dependant body to an autonomous one
resulted in a more efficient enforcement
of competition rules. Such analysis, 
considering its complexity, would go far
beyond the scope of the present article.
Nonetheless, the overview of the institu-
tional developments during the ten year
history of the Lithuanian competition
authority may be interesting for those
researching the correlation between the
institutional framework and the effective-
ness of enforcing competition rules. 

The second and third sections of this
article will cover the institutional aspects
under the 1992 Law on Competition 
and the 1999 Law on Competition.
Section four will cover the main difficul-
ties faced by the competition authority
before Lithuania’s accession to the EU
on 1 May 2004. In the same section 
we will also review the latest draft of 
the amendments of the 1999 Law on
Competition, which give us an idea of
how the authority intends to respond 
to the new challenges. 

Accession to the European Union has greatly shaped the development of competition law
and policy within Lithuania over the past decade. Like other accession countries, however,
continuing challenges remain. Lithuania is currently reviewing its competition law and
amendments are expected to be adopted in 2004.

Sarūnas Keserauskas Associate and 
Arnoldas Klimas Adviser
Law Firm Lideika, Petrauskas, Valiūnas ir partneriai
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Institutional framework under
the 1992 Law on Competition 

The 1992 Law on Competition provided
for two state administrative bodies that
were empowered to ensure compliance
with competition rules. 

One body was the State Competition 
and Consumer Protection Office, 
a governmental agency (the “Competition
Office”). It had the status of a permanent
executive institution conducting investiga-
tions in cases of alleged violations of the
1992 Law on Competition. 

The other body was the Competition
Council, a separate entity set up by 
the government. Although bearing the
same name as the current competition
authority, 2 it had significantly fewer
powers. The Competition Council acted
as a collegial decision making body
applying sanctions for violations of
competition, while all the preparatory 
and investigatory work was carried out by
the Competition Office. The Competition
Council also had a limited involvement in
the preparation and adoption of legal
acts implementing the 1992 Law 
on Competition. 

Therefore, the 1992 Law on Competition
created an institutional structure domi-
nated by the executive branch, with the
decision making body assigned only an
ancillary role. 

The legislative provisions establishing
the Competition Office and the
Competition Council also ensured the
dominant role of the former. Both institu-
tions, however, were governmental agen-
cies lacking the formal independence
from the government, which is enjoyed 
by the current competition authority. 

The Competition Office was headed by 
a Director who was appointed and
dismissed by the Prime Minister. The
Prime Minister also appointed and
dismissed the Director’s deputies 

The Competition Council was a collegiate
body of seven persons appointed by 
the government. Four candidates were
selected on the basis of references 
from consumer, science, business 
and industrial organisations, while the
remaining three were seconded from or
assigned by the Competition Office. The
Chairperson of the Competition Council,
however, was always the Director of the
Competition Office. In other words, the
executive body was given the opportunity,
both de jure and de facto, to exercise a
significant influence over the decision
making institution. 

Both the executive and decision 
making competition bodies were
financially dependant on the government.
The salaries of the members of the
Competition Council were paid out of the
budget of the Competition Office, which
was determined by the government and
approved by the parliament. 

One of the perennial questions in 
this area of law is: which competition
institution is better, the one that acts in
close cooperation with the government,
or the one that is independent from the
government but which might not always
have political support for its actions?
Addressing this issue would require a
thorough comparative analysis of
different institutional models found in
legal systems around the world, and
even then the answer might not be clear.
However, this does not prevent the
authors from making certain observations
on the institutional structure set by the
1992 Law on Competition. 

There seems little point in discussing
whether the two competition institutions
would have worked better if they had
been independent from the government.
In most cases this would be a specula-
tive argument. There have, however,
been situations when the outcome of a 
specific case might have been different if
the competition authority had been allowed
to have the final say on the matter. 

For example, the 1992 Law on
Competition allowed the government to
overrule a decision of the Competition
Office prohibiting a concentration. The
government made use of this power only
once,3 but without this intervention the
concentration in question would have
been prohibited. 

This example is a good illustration of
how subordinating the competition
authority to the government changed the
course of events. There were also
broader implications arising from the
subordinated status of the competition
institutions under the 1992 Law on
Competition.

In particular, the Competition Office 
was overloaded with functions that are
not entirely appropriate for a competition
authority. (It should only deal with
antitrust, mergers and state aid.) 
Apart from its main task of investigating
breaches of competition rules, the
Competition Office had responsibilities 
in three more areas: 

■ Pursuant to the Consumer 
Protection Law of November 1994,
the Competition Office was the
coordinating institution in the field 
of consumer protection. After the
adoption of the 1999 Law on
Competition, these competences
were transferred to the newly formed
Competition Council and remained
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there until a special body, the National
Consumer Protection Council, was
established and started functioning 
in early 2001. 

■ The 1998 Anti-dumping Law entrusted
both the Competition Office as an
executive institution and the
Competition Council as a decision
making body with powers to administer
compliance with anti-dumping rules.
Such powers remained with the new
Competition Council formed under
the 1999 Law on Competition until
they were transferred to the Ministry
of Economy after the major amend-
ments of the Anti-dumping Law came
into effect on 1 April 2002. 

■ Control over prices was, and
remains, the most controversial 
of all the competences assigned 
to the Competition Office. The basis
for such a competence can be found
in the 1990 Law on Prices. This
entrusted the Competition Office
(until 19 July 1995 the Prices’ and
Competition Office) with the responsi-
bility of ensuring compliance with
price control measures adopted by
the government. The new Competition
Council retains its competences 
in the price control area. 

Examining the activities of the
Competition Office and the Competition
Council from 1992 to 1999, it is not 
possible to say that decisions were
directly influenced by the dependence 
of these authorities on the government.
However, the possibility of indirect
effects should not be overlooked.
Indeed, it seems reasonable to argue
that making the Competition Office
responsible for numerous tasks, some 
of which were not reconcilable with the
traditional aims of a competition authority,
might have resulted in an inefficient use
of already scarce financial and human
resources.

Institutional reforms introduced
by the 1999 Law on Competition 

After the adoption of the 1999 Law on
Competition, the former two competition
institutions were reorganised into a
single Competition Council. This move
was accompanied by two important
institutional changes. 

First, the dominance of the executive
branch, formerly represented by 
the Competition Office, over the 
decision making body was abolished. 
The Competition Council, comprised 
of five members, is now the only
administrative institution responsible for
enforcing competition rules in Lithuania. 

The investigatory functions, previously
vested with the Competition Office, have
been transferred to the administration of
the Competition Council. The administra-
tion is a separate unit whose tasks are
defined in work regulations approved by
the Council itself. There is now a better
separation between executive and deci-
sion making functions as none of the
staff of the administration is a member
of the Competition Council (under the
1992 Law on Competition, three of the
seven members of the Competition
Council were delegated from the
Competition Office). 

The second major change involved 
the transformation of the competition
authority from a governmental agency
into an independent state institution.
Under the 1999 Law on Competition, 
the Competition Council consists of the
Chairperson and four members appointed
by the President of the Republic of
Lithuania, on the recommendation 
of the Prime Minister. 

The independence of the authority is
reinforced by the fact that members of
the Competition Council are appointed
for a fixed term. The Chairperson of the
Competition Council is appointed for 
a term of five years, while for other
Council members the term is six years.
Also, the members of the Competition
Council can only be dismissed on
specific grounds provided in the 1999
Law on Competition. 

This is in stark contrast to the provisions
of the 1992 Law on Competition. 
Under this law, the term of office was
only three years and members of the
Competition Council could be dismissed
under general rules of labour law, as the
1992 Law did not provide for any specific
grounds of dismissal. 

One of the main arguments in favour 
of making the competition authority 
independent was that if it remained an
institution subordinated to the govern-
ment, it would not be able to exercise
effective control over the anti-competitive
actions of other governmental agencies.
The 1992 Law on Competition applied to
governmental agencies and, with certain
modifications, such provisions were
retained in the new law. 

As presently formulated, the 1999 Law
prohibits governmental and municipal
authorities from adopting any legal acts
or other decisions which grant privileges
to, or discriminate against, any individual
undertakings or their groups, and which
bring about, or may bring about, differ-
ences in the conditions of competition
for competitors in the relevant market.
The exception is where such differences
cannot be avoided as a result of complying
with the laws of the Republic of Lithuania.4

As the independence of the competition
authority is not an end in itself, an 
interesting question is whether the
restructuring provided any positive
results in terms of a better enforcement
of competition rules. A complete answer
to this question requires a careful com-
parative analysis of the authority’s work
before and after the enactment of the
new law. Moreover, such analysis cannot
be limited by a simple statistical assess-
ment as statistics do not give a clear 
picture of the nature and sophistication
of cases. This task goes beyond the
scope of the present article. 

Nonetheless, certain changes are 
quite obvious and deserve mention. 
The most important positive change 
was that the numerous competences of
the former competition authority5 were
gradually cut down and the institution
was able to focus on the traditional
areas of antitrust, merger control and
state aid. As a result, the Competition
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Council achieved a better allocation of
both financial and human resources,
allowing increasing operational efficiency.
This has resulted in more investigations
on prohibited agreements and abusive
practices.6 On the basis of our practical
experience, it also appears that the
cases under investigation have become
more “serious”. 

Future challenges 

In addition to the institutional 
changes introduced by the 1999 Law 
on Competition, the Competition Council
is once again facing new challenges. 
This time they are related to Lithuania’s
forthcoming EU membership which starts
on 1 May 2004. 

The main task for the competition
authority is to prepare for the new
environment, which includes becoming
part of the network of competition
authorities (NCA) of the EU Member
States. This will inevitably require the
Competition Council to comply with
higher working standards. In order to
ensure vigorous enforcement of not only
national but also Community competition
rules, the Competition Council will have
to increase its operational efficiency, 
and develop skills and procedures
enabling effective cooperation with 
the European Commission and other
members of the NCA. 

In response to these challenges, the
Competition Council is, at the time of
writing, preparing amendments to the
1999 Law on Competition that are
expected to be approved in 2004. 

Examining the latest draft of the
amendments, the Competition Council
has adopted a rather modest approach
instead of using this opportunity to
instigate a major overhaul of national
competition law. 

As far as pure institutional changes 
are concerned, these are likely to be
minimal. Under the draft amendments,

the same person could be appointed as
a member of the Competition Council 
or its Chairperson for no more than
two terms of office. The current draft
also proposes better social and work
guarantees for the members of the
Council when their term of office expires.
Taken together, these two modifications
appear to be a further reinforcement 
of the independence of the national
competition authority. 

There are, however, certain more
substantive amendments being proposed
that would have a direct effect on the
work of the Competition Council.

First, the Competition Council proposes
to abolish the current administrative
authorisation system and shift to the
legal exception system following the
example set by the new EC Council
Regulation 1/2003. 

On the one hand, this move seems 
to be justified. It would be quite 
irrational to have two different systems of
antitrust enforcement: the administrative
authorisation system for agreements that
do not have an effect on trade between
Member States, and the legal exception
system for agreements having a
Community dimension. 

On the other hand, despite the 
optimistic expectations that the new
legal exception system will reduce the
European Commission’s workload, there
are no grounds to believe that similar
effects could be achieved in Lithuania.
Unlike the European Commission, the
Competition Council has never been
overloaded with notifications for individual
exemptions, and therefore abolishing the
administrative authorisation system is not
likely to free up any resources and or
increase its operational efficiency. 

The second notable change proposed by
the Competition Council is the increase
of fines for violations of competition
rules. Under the current law, the Council
can impose fines on undertakings
ranging from LTL 1,000 (approximately
€290) to LTL 100,000 (approximately
€29,000). Fines in the form of a certain
percentage of turnover (up to 10 per
cent) can only be applied if aggravating
circumstances are established. Due 
to a very narrow interpretation of the
term “aggravating circumstances”, the
turnover-based fines are extremely rare
and imposed mainly on undertakings 
that have committed repeated violations
of competition rules. 

Under the proposed amendments of the
1999 Law on Competition, the Council
would be able to apply fines up to
10 per cent of annual turnover without
any restrictions. The Competition Council
hopes that the threat of large fines
would, on the one hand, act as a
preventive measure and, on the other
hand, ensure the effectiveness of the
leniency programme.7 In fact, the
leniency programme presently exists 
only on paper as, to the best of our
knowledge, there has not been a single
investigation initiated by a whistle-blower.
It is important to add here that the need
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for the leniency programme does not
depend so much on the possibility of
large fines, but on the likelihood that
these fines would be vigorously applied
by the competition authority. 

Finally, there is a set of proposed
amendments dealing with certain
procedural aspects of the future
application of EC competition rules, such
as the exchange of information between
national competition authorities, and the
competence of national courts. The main
aim of these modifications is to facilitate
institutional cooperation as provided in
the new EC Council Regulation 1/2003. 

Conclusion

In many ways this article raises
questions and leaves them open for
broader comparative studies rather than
giving immediate answers. Indeed, there
might be no definitive answer to the
independence v subordination dilemma,
as global practice shows that both forms
of competition authorities – independent
or subordinated to the government – can
work efficiently. 

What Lithuania’s experience
demonstrates, however, is that certain
institutional structures might better
correspond to the needs of a particular
period of time. The transformation of the
Lithuanian competition authority from a
governmental agency to an autonomous
body was instrumental in reinforcing free
market values and developing a
competition culture. The independent
institution was better suited to deal with
the potential distortions of competition
caused by the remaining participation of
the state in the market. 

At the end of 2003, privatisation has
significantly reduced the role of state-
controlled businesses. The Competition
Council should therefore prepare to meet
the new challenges offered by
prospective EU membership and the
need to operate in the larger network 
of national competition authorities.

Notes
1 On the institutional structure under the 1992 Law

on Competition see Section 2 of this article.

2 For more details on the status of the Competition
Council under the 1999 Law on Competition, see
Section 3 of this article.

3 In 1998 the Government approved the acquisition
of several Lithuanian sugar factories by a single
investor; this transaction had previously been
blocked by the Competition Office.

4 Article 4, paragraph 2 of the 1999 Law on
Competition.

5 See explanations in Section 2 of this article.

6 Some statistical data about investigations carried
out by the Competition Council can be found at the
Council’s Web site www.konkuren.lt. 

7 The leniency programme provides that under certain
conditions, undertakings which have committed a
violation of the competition rules may be granted
full immunity from, or a reduction in, fines. Notably,
the leniency programme is not limited to cartel
cases, but also extends to abuses of dominant
position.
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European Union (EU) competition policy has
been very much in the news over the past
few years, mainly due to the increasingly
assertive approach being taken by the
European Commission (the Commission) 
in matters such as the Schneider Legrand
or TotalFina/Elf mergers.

Although none of the countries which are
examined in this article are yet members 
of the EU, the acquis communautaire
has already helped build a modern
competition law framework in most of 
the countries reviewed. 

The competition environment of the EU’s
eastern neighbours should be of interest
to investors in these countries, who will
no doubt be familiar with EU competition
rules and will therefore be reassured by
the gradual alignment of national legislation
with EU regulations.

This article looks at the competition,
institutional and enforcement mechanisms
in each of the following countries: the
Czech and Slovak Republics, Hungary,
Poland, Romania and Russia.

Each of these countries are countries 
of operations of the European Bank for
Reconstruction and Development (EBRD),
and of Gide Loyrette Nouel.

Czech and Slovak Republics

The competition law enforcement
mechanisms in the Czech and Slovak
Republics are similar and are therefore
examined together. 

Institutional framework

The competition authority in the Czech
Republic is the Office for the Protection of
Competition (the “OPC”). 2 The OPC is an
independent body headed by a chairman
appointed by the President of the Czech
Republic, on the recommendation of the
government, for a term of six years. 
The same person may not serve for more
than two successive terms. The chairman
may not be a member of any political
party or movement. Only the President 
of the Czech Republic may dismiss the
OPC chairman and only on the following
grounds: not effectively holding office for
a period longer than six months, impairing
the OPC’s independence or impartiality, 
or bringing the OPC into serious disrepute.

Transparency in the decision-making
process is enhanced by the publication 
of all decisions in the official Collection
of Decisions and on the OPC Web site. 3

The competition authority in the Slovak
Republic is a central state administrative
body, independent in its decision making
process: the Anti-monopoly Office
(the “AO”).4

The AO is headed by a chairman
appointed by the President of the Slovak
Republic, upon the recommendation of the
government, for a term of five years. The
same person may not serve for more than
two consecutive terms. Only the President
of the Slovak Republic may dismiss the
AO chairman and only on the following
grounds: a criminal conviction or a 
finding of criminal negligence connected
with the performance of his functions, 
not holding office for a period longer 
than six consecutive months, or conduct
which is incompatible with the position 
of chairman. 

Transparency in the decision making
process is enhanced by the publication 
of all decisions made by the AO in the
official journal and on its Web site. 5
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Appeal mechanisms

There are two types of appellate
proceedings in the Czech and Slovak
Republics for competition matters: 

Administrative Review

The administrative decisions of the OPC
and the AO are subject to administrative
review. A request for review may be filed
with the OPC or the AO within 15 days
from the date of receipt of the relevant
decision. Such a review is referred to as
a “rozklad”. 

In the Czech Republic, the chairman
appoints a commission (there are no
particular legal requirements relating 
to the number of members of the
commission, etc.) to review the decision.
Based on the findings of the commission,
the chairman may uphold, change or
repeal the decision. Although the chairman
is supposed to base his decision on the
commission’s proposal, he may adopt a
decision different from that proposal.
Since the OPC provides no information
on its decision making process, it 
is difficult for an outside observer to 
say how frequently the commission’s
proposals are adopted by the chairman. 

No further administrative appeal 
is allowed. 

In the Slovak Republic, the administrative
review of decisions of the AO is carried
out by a special appellate commission,
which consists of seven members: the
chairman of the Office, the vice-chairman
of the Office and five other members
appointed by the government upon the
chairman’s proposal for a period of
five years. The quorum is: 

■ the chairman and four other 
members present; 

■ the vice-chairman and four other
members present; or 

■ the chairman and the vice-chairman
and three other members present. 

Decisions are taken by the majority 
of the commission members present; 
in case of an equal number of votes, 
the chairman has a casting vote.

Judicial review

Decisions of the chairman of the OPC
and of the appellate commission of the
AO may be subject to judicial review.6

Applications for judicial review must be
filed within two months from the date of
receipt of the relevant decision (this
period may not be extended). The judicial
review application may only be filed if all
previous administrative remedies, such
as “rozklad”, have been exhausted in the
normal course of proceedings. The judicial
review does not suspend the effect 
of the decision under review, save in
exceptional cases at the request of 
the interested party. 

Up until 31 December 2002, in the
Czech Republic final decisions of the
OPC chairman were reviewed by the
Olomouc High Court. However, this 
court was only able to review questions
of law arising from the relevant adminis-
trative decision. This was judged as
being inconsistent with Article 6 of the
European Convention of Human Rights
and declared illegal by the Czech
Constitutional Court. 

Subsequently, from 1 January 2003, 
a new system of administrative court 
proceedings came into effect, involving
regional courts (with panels of
specialised judges on administrative
issues in general) and establishing a
Supreme Administrative Court in Brno.
The regional courts are empowered to
review not only questions of law, but 
also the merits and facts of the decision.
Due to the location of the OPC in Brno,
the competent court in the matters of
competition is the regional court in Brno.
A special appeal (in Czech, “kasac̆ní
stí z̆nost”) against the rulings of the
regional court in Brno can be further 
filed with the Highest Administrative
Court, also situated in Brno. Only
questions of law may be so appealed. 

In the Slovak Republic, appeals from the
decisions of the appellate commission
are reviewed by judges within the Supreme
Court who specialise in administrative
law. There are no judges who specialise
specifically in competition law. 

In addition, the Slovak judicial review
system still only allows for reviews on
questions of law rather than a full judicial
review. Although this may be considered
as inconsistent with Article 6 of the
European Convention of Human Rights,
no change is planned in this respect in
the foreseeable future. 

A decision of the Supreme Court upholding
the AO’s decision may be further appealed
to the Supreme Court. The matter is then
decided by a different panel comprising
the chairman of the Supreme Court and
four judges. If the Supreme Court has
quashed the AO’s decision because of
insufficient finding of facts, lack of clarity
or insufficient justification of the
decision, no appeal is permitted. 

Sanctions

The sanctions imposed for failure to
comply with competition law in the Czech
and Slovak Republics are similar: the
imposition of fines. There are no other
forms of penalties such as injunctions. 

The OPC and AO may impose fines 
of up to CZK 10 million (approximately
€334,000) and up to SKK 10 million
(approximately €250,000), respectively,
or 10 per cent of the net turnover of the
entities concerned in respect of a breach
of the competition laws. When ruling on
the amount of the fine, the Office must
take into account both the seriousness
and the duration of the breach. 

The Czech OPC is able to impose fines 
of up to CZK 1 million (approximately
€33,000) when a decision is not
complied with. The amount of a fine is
discretionary within this limit. However,
the Slovak AO has no such authority. 
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The OPC can impose fines no later than
within three years after the OPC learned
about the breach (for the AO, the limit is
four years after it started administrative
proceedings) and no later than ten years
after such breach took place (eight years
for the AO). Fines may be imposed
repeatedly. Unpaid fines may be enforced
by the courts or bailiffs. 

Although not always free from political
influence, the OPC and AO have gradually
succeeded in establishing and maintaining
effective competition in a substantial
majority of local relevant markets. Only in
a very small minority of cases – typically
those in which governments have exerted
pressure when seeking important foreign
investments – have their decisions con-
tributed to the creation of monopolistic
or oligopolistic markets. 

Judicial review has played a key part in
ensuring the legality of the competitive
environment. However, while the judicial
machinery has become effective in
ensuring respect for due process, it 
is much less versed in competition 
law aspects and so requires continued
training in this area. All in all, however,
the judiciary’s record in applying
competition law concepts – including
their application in accordance with
EC law – can be given positive marks. 

Hungary

Institutional framework

The competition authority in Hungary is 
a public institution, which is independent
from the government and which reports
to the Hungarian parliament: the
Hungarian Competition Authority (the
“HCA”). Hungarian competition law is
principally contained in Act LVII of 1996
on the prohibition of unfair and restrictive
market practices (the “Act”) as modified
by Act CXXXVIII of 2000. 

The HCA is headed by a president
appointed by the President of Hungary on
the recommendation of the Prime Minister
for a term of six years. The same person
may not serve more than two terms. 
The president may be dismissed only by
the President of Hungary on the recom-
mendation of the Prime Minister and only
on the following grounds: the person
becomes unworthy or incapable of 
fulfilling the functions of president, 
the president fails to make a property 
declaration or intentionally supplies a
false property declaration, or if an incom-
patibility arises with certain activities
mentioned in the Act. 

Under the Act, the president and vice-
president of the HCA, the members of
the Competition Council (see below) and
the investigators can accept no other
duties (with the exception of scientific,
educational, artistic activities and activi-
ties relating to copyright protection,
industrial rights protection, proofreading
and editing activities), can pursue no
other business activities, and cannot 
be the senior officers or members of 
the supervisory boards of economic
associations and cooperatives. 

The decision making body within the HCA
is the Competition Council (the “Council”).
The HCA has jurisdiction in all cases
relating to competition supervision which
do not fall within the competence of the
courts (unfair competition, violation of
good reputation, credit worthiness, lawful
interests of competitors, etc.). 

Appeal mechanisms

A review of the merits of Council decisions
may be requested within 30 days. The
request for review is submitted to the
Council, which then transfers the claim,
along with the files relating to it, to the
competent court within eight days.
Council decisions under review are 
not suspended pending review. 

The court may set aside the Council
decision and either give its own decision
or instruct the Council to re-examine the
matter. Experience shows, however, that
Council decisions are usually upheld by
the courts. Out of all the appeals heard
since 1997, the court has only set aside
the Council’s decisions seven times. 
It has only reduced the amount of fines
imposed six times during the same
period. This is probably due to the 
fact that the court does not have much
experience in competition law matters. 

Sanctions

Council decisions are final and enforce-
able if no appeal has been lodged within
the above mentioned time limit, or if an
available legal remedy has been waived
by, or is precluded by, the Act. 

Fines imposed by the Council and not
paid within the time due carry interest 
at twice the Hungarian National Bank’s
prime rate and constitute public debt.
They are collected, like taxes, by the
competent tax authority. 

Hungarian competition legislation is
efficient, and economic entities observe
decisions given by the Council. However,
the lack of experience of Hungarian
courts in competition matters is the 
key reason for the weakness of the
Hungarian appeal mechanism. 

Regulation 1/2003 EC, which comes 
into force on 1 May 2004 for the 
EU accession countries, provides for the
direct application of Articles 81 and 82
of the Treaty Establishing the European
Community, as in force from 1 February
2003 (the EC Treaty) by national
competition authorities and national
courts. Consequently, the Hungarian
courts will have more responsibility in the
competition field and Hungarian judges
are being trained in preparation for this. 
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Poland

Institutional framework

The competition authority in Poland is 
a central administrative body reporting 
to the Prime Minister: the Office for the
Protection of Competition and Consumers’
Interests (the “OPCC”). 

The OPCC is headed by a president 
and vice-president appointed by the
Prime Minister for a five-year term. The
president may be dismissed by the Prime
Minister if the president takes up other
employment (with the exception of
university practice), undertakes a
commercial activity, is appointed as 
a company officer, has a criminal
conviction, or is guilty of gross failure 
to fulfil the functions of president. 

The decisions and prescriptions of the
president, as well as court rulings issued
pursuant to appeals against decisions of
the president, may be published in the
OPCC official journal. 

Appeal mechanisms

Administrative decisions of the 
president related to competition law 
may be appealed against to a special
court set up within the Regional Court 
of Warsaw (the “Anti-monopoly Court”).
Appeal applications must be filed within
two weeks of the date of receipt of the
relevant decision. The appellate
proceedings are governed by the
provisions of the Code on Civil
Proceedings on commercial matters. 

Appeal applications must be filed directly
with the OPCC president, who transfers
them immediately to the Anti-monopoly
Court with all related proceedings files.
However, the OPCC president may find
an application justified, and in such 
case does not transfer the matter to 
the Anti-monopoly Court but overrules 
or changes the initial decision, partially
or in its entirety. The appealing party is
immediately informed and receives a new
decision from the OPCC president. Such
a decision may then be appealed against
to the Anti-monopoly Court. 

An appeal does not automatically
suspend the decision being appealed,
but the appellant may apply to the 
Anti-monopoly Court for a suspension for
the duration of the court proceedings. 

The Anti-monopoly Court may either 
reject the appeal (where the appeal 
is groundless, or for formal reasons), or
set aside the decision of the president
partially or in its entirety by issuing a
ruling on the decision’s merits (in such
case, the matter is not transferred back
to the OPCC). 

The Anti-monopoly Court ruling may 
be appealed to the Supreme Court,
whatever the amount involved, but only
on questions of law (in Polish, “kasacja”).
The appeal must be filed within 30 days
following the date of receipt of the ruling
of the Anti-monopoly Court. 

Where the Supreme Court finds 
the appeal justified, the ruling of 
the Anti-monopoly Court is set aside 
either partially or in its entirety, and 
the matter is transferred back to the 
Anti-monopoly Court for reconsideration.
The Anti-monopoly Court is bound by 
the legal interpretations of the Supreme
Court, and an appeal to the Supreme
Court will not be heard if it is based 
on arguments contrary to a legal
interpretation already made by 
the Supreme Court. 

Sanctions

A system of fines is imposed by the
OPCC president for failure to comply with
the competition law. There are two types
of penalties: 

■ Obligatory penalties
These range from €1,000 to €50,000
(zloty equivalent) and occur when an
entity violates the merger provisions
of the Competition Act (for instance
fails to file a notification of merger, 
or proceeds with a merger before
obtaining a clearance decision of 
the president of the Office). 

■ Discretionary penalties
These range from €1,000 to 
€5 million (zloty equivalent) and
relate to practices which limit or 
eliminate competition; between 
€200 and €5,000 if no information,
or incorrect or false information was
provided during merger inspection
proceedings; and between €10 and
€1,000 for each day of delay in 
complying with a decision of the
OPCC president or the ruling of 
the Anti-monopoly Court. The OPCC 
president is empowered to impose
fines in order to enforce rulings of
the Anti-monopoly Court. 

In addition, the competition law allows
the OPCC president to impose penalties
for breach of the law on a natural person
acting as a manager or being a member
of a managing body of an entity or a
group of entities (up to a limit of ten
times the average remuneration of the
above persons). 

Fines imposed by the president may 
be appealed to the Anti-monopoly Court.
Such fines constitute revenues of the
state budget and may be collected
pursuant to executory administrative
proceedings.7 Briefly, these proceedings
consist of forced seizure of assets, and
measures related to bank accounts and
other property of a debtor. 

Polish competition protection legislation
is efficient and the OPCC functions
satisfactorily. Taking into account the
EU’s new procedural regulation, there
may have to be further strengthening 
of the OPCC’s administrative capacity.
Special training for judges of the 
Anti-monopoly Court should also be 
further developed. The enforcement
record is generally considered satisfactory. 
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Romania

Institutional framework

There are two competition authorities 
in Romania: the Competition Council, 8

an autonomous administrative authority, 
and the Competition Office, a specialised
authority reporting to the government.
Their common aim is to provide for 
a competitive environment in the
Romanian market. 

The Competition Council is the primary
competition protection authority. The
Competition Council’s main areas of
competence are to investigate cases
which could lead to the infringement 
of competition regulations; to analyse
notifications; to give decisions on
competition issues; and, if necessary, 
to impose the relevant fines. 

The Competition Office is a specialised
government body in the competition field
whose job is to supervise the compliance
with competition regulations; to enforce
the decisions of the Competition Council;
to regulate market mechanisms
(especially regarding prices); and to
monitor state aids. 

Competition Council members are
appointed by the President of Romania
on the joint recommendation of the
Romanian Senate and Chamber of
Deputies for terms of five years. The
same person may not be appointed for
more than two consecutive terms. 

Appeal mechanisms

Administrative review

A decision given by the Competition
Council or by the Competition Office 
that orders a fine, pursuant to an
infringement of legal provisions related 
to economic concentrations (mergers) 
or anti-competitive behaviour (prohibited
concerted practices and abuse of a
dominant position) may be appealed to
the president of the Competition Council
or the chief of the Competition Office
within 15 days of its notification to the
undertakings concerned. 

Judicial review

Decisions of the president of the
Competition Council and the chief of the
Competition Office handed down via the
administrative appeal mechanism
described may be challenged before the
administrative section of the Supreme
Court of Justice (the “SCJ”), within
15 days from the date of notification 
of the relevant decision. 

In addition, the following decisions
issued by the Competition Council 
may be directly challenged before the
administrative section of the Court 
of Appeal of Bucharest (the “CAB”),
within 30 days of their notification: 

■ decisions concerning the 
infringement of the provisions 
of the Competition Law related to 
anti-competitive behaviour;

■ decisions concerning the exemption,
or refusal of exemption, of anti-
competitive concerted practices;

■ decisions concerning the authorisation
or refusal of economic concentrations. 

Filing an appeal does not automatically
suspend the effects of decisions 
pending appeal. However, upon request,
the president of the CAB may suspend
the enforcement of the challenged
decision. CAB decisions may be
appealed to the SCJ. 

Certain decisions with respect to 
the imposition of fines may be 
directly challenged by the concerned
undertakings before the competent 
Court of First Instance, within 15 days
from its notification, pursuant to the
provisions of Ordinance No. 2/2001 
on the contraventions regime.9

Sanctions

Different measures may be imposed 
in respect of breaches of the
Competition Law: 

(i) Express or tacit agreements or
clauses providing for anti-competitive
behaviour prohibited under the
Competition Law are deemed to be
null and void. 

(ii) Should an undertaking not abide by 
a decision given by the Competition
Council or the Competition Office, the
Competition Council may fine the
undertaking up to 10 per cent of its
yearly turnover. 

(iii) If an undertaking is abusing a
dominant market position and does
not abide by a decision of the
Competition Council imposing
measures and sanctions “in order 
to re-establish the situation and to
prevent the abuse”, and in case of 
a simultaneous “serious offence of 
a major public interest”, the
Competition Council may ask the
Court of Appeal (“CA”) to intervene 
in order to eliminate the market
dominance. The CA can use measures
such as the annulment of contracts,
the limitation of access to the market,
the sale of assets, and the
restructuring of the concerned
undertaking. The decision of the CA
may be challenged before the SCJ. 

(iv) Additional profits made by
undertakings as a result of an
infringement of the provisions of the
Competition Law may be confiscated
and paid to the state budget. 

(v) Romanian competition authorities
may also impose fines of: 

– up to ROL 250,000 (approximately
€7)/day, until accurate and
complete information is submitted
to the relevant authority or until the
concerned undertakings submit to
the control of the relevant
competition authority; 

– up to ROL 750,000 (approximately
€20)/day, for failure to abide by
the provisions of the Competition
Law related to the prohibition of
anti-competitive behaviour or anti-
competitive economic concentra-
tions, or decisions of the
Competition Council imposing con-
ditions related to the authorisation
of an economic concentration. 
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In relation to Romania’s future 
membership of the EU, the European
Commission recommended that the func-
tioning of the administrative authorities
should be improved, with particular
emphasis on improving the efficiency of
the legal framework for competition.10

This prompted the Competition Council 
to tighten its control over anti-competitive
behaviour. Indeed, in 2002, the
Competition Council handed down 
a significant decision: a fine of over
€23 million for the infringement of the
Competition Law related to prohibited
concerted practices.11

However, when dealing with competition
issues in the course of appeal procedures,
the courts generally lack specialised
divisions or trained judges. In practice,
Romanian courts generally follow the
decisions of the competition authorities.
From time to time, the courts modify the
amounts of fines. 

In order to achieve better enforcement 
of competition legislation, amendments
to the Competition Law are planned. 
Two important improvements have 
been proposed: 

■ the abolishing of the Competition
Office and the concentration of
enforcement powers into a single
autonomous administrative body, the
Competition Council; and 

■ the specialisation of the courts in
competition matters and more
efficient judicial control over decisions
rendered by the Competition Council. 

On the request of the European
Commission, the Romanian competition
authorities have continued to develop
and strengthen the control of compliance
with the competition rules. In view of the
forthcoming legal reform, the envisaged
specialised training of the competition
and judicial authorities should lead to 
a more effective enforcement of the
competition regulations. 

Russia

Institutional framework

The competition authority in Russia is a
ministry within the government: the
Federal Ministry of Anti-monopoly Policy
and Support of Entrepreneurship (MAP)
and its regional departments. The basic
competition law provisions in Russia 
are contained in the Federal Law 
“On Competition and Limitation of
Monopolistic Activities in the Market”
(the “Law”). 12

The Law is widely considered as being
outdated and not meeting the demands
of the current development of the
market. However, in spite of a number of
amendments introduced over the past
few years, there has been no significant
modification of the Law. The drafting 
of a new law has started but its adoption
is not expected before 2005. 

More detailed procedural rules for
considering competition cases were
adopted by MAP in 1996 (the “Rules”). 13

Appeal mechanisms

The Law envisages two types of acts: 

■ decisions (such as approval of
transactions subject to the Law); and 

■ prescriptions (such as ordering
practical measures to cure a breach 
of the Law). Both may be appealed
against by any party potentially
affected by the relevant act of MAP 
or its regional department. 

As a result of the dual organisation of
the Russian judicial system, depending
on the nature of the applicants such
appeals are heard either by the courts of
common jurisdiction (for individuals not
engaged in an entrepreneurial activity), 
or by the Arbitrazh courts, which are
state commercial courts (for applicants
engaged in an entrepreneurial activity).
The functioning of the two court systems
is based on common principles, but 
considerable differences in approach 
are also common. 

Although the Law does not envisage a
special procedure for appealing against
acts of the regional departments to the
MAP central office, the Rules provide 
that MAP may repeal such acts if they
are ultra vires the authority of respective
departments or are made in violation of
the applicable legislation. The decision
on repealing an act of a regional depart-
ment must be taken by the minister in
charge of competition matters.14

Therefore, on the basis of the Rules, it is
possible to appeal to the central office in
respect of a particular act of a regional
department which violates the applicable
legislation, and this act may be reviewed
by the minister. However, there are no
express procedures for challenging
decisions of the regional departments in
this way, which renders such an appeal
mechanism uncertain at best. 

The Law provides for limited rights of
appeal. Decisions of the competition
authorities may be appealed within three
months of the decision date. 

The enforcement of certain decisions 
and prescriptions (the first group of acts)
is suspended when an appeal is brought
against them, while in other cases 
(the second group), enforcement is 
not affected pending appeal. The first
group of acts (usually contained in
prescriptions) comprises: 

i) acts which order payment to the
federal budget of income received as
a result of breaching competition laws;

ii) acts which order the split-off of an
entity; and 

iii) acts which order modification,
rescission or execution of contracts 
by respective undertakings. 

The second group includes all other 
acts falling within the general authority of
MAP as described in the relevant article
of the Law.
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Sanctions

Russian legislation provides for civil,
administrative and criminal liability for
violation of anti-monopoly laws. 

According to the Code of Administrative
Offences of the Russian Federation, the
amount of administrative fines at the
disposal of the competition authorities
varies for different types of breaches of
the competition legislation. Fines of
between €1,200 and €6,000, (rouble
equivalent) can be imposed on legal
entities, and of between €10 and €150,
for officers of such legal entities. 

The violation of the competition rules
may be also subject to criminal
prosecution. The Russian Criminal Code
provides for the following sanctions with
regard to violations such as setting up
monopolistic prices and actions aimed 
to restrict competition: fines of between
€600 and €2,000 (rouble equivalent) 
or imprisonment for between two and
seven years (for example, where the
crime is committed repeatedly or by an
organised group and causes destruction
or damage to a third party’s property). 

Contracts and transactions concluded 
in violation of the applicable rules may
be declared void by the court on the
initiative of the competition authorities.
The income obtained as a result of 
the violation of anti-monopoly laws is
subject to recovery for the benefit of 
the federal budget. 

In practice, the application of the
Russian competition legislation, and, in
particular, the functioning of the appeal
mechanisms envisaged in the Law, is
rather controversial. Both the acts of 
the competition authorities and court
judgments rendered lack consistency,
which reflects the inadequacy and super-
ficiality of the existing legislative rules.
The introduction of new anti-monopoly 
legislation, and the development of the
practice of competition law, including the
training of judges and law enforcement
officers, should be viewed as one of the
priorities of the legal reform which
Russia is currently undertaking. 

Conclusion

Although the national competition law
frameworks examined differ, the general
principles underlying them are often 
similar. This is because the majority of
the countries considered in this article
have implemented EU legislation and
practice in view of their intention to accede
to the EU. Not surprisingly, therefore, the
Russian system differs greatly from the
rest. The Russian competition authority
is a federal ministry, and its competition
law is often viewed as outdated. 

The competition regulatory systems of
Poland, the Czech and Slovak Republics
and Hungary, which are due to join the
EU in 2004, generally provide for 

(i) independent decision-making by the
national competition authorities; 

(ii) administrative and/or judicial review
and appeal procedures relating to the
decisions of the national authorities;
and

(iii) fines in respect of breaches of com-
petition law. The national competition
systems of these countries will 
gradually be fully aligned with EU law. 

For instance, the new EU regulation on
direct applicability of articles 81 and 82
of the EU Treaty (Regulation 1/2003 EC)
will require the further strengthening of
national competition protection,
administration and judicial authorities. 

However, all the competition law
enforcement systems which we have
reviewed were introduced from the
beginning of the 1990s, and therefore
there is little case law on the subject.
Another common characteristic is that
the appellate institutions are reluctant 
to reverse the decisions of the national
competition authorities, perhaps owing 
to a lack of trained personnel.

Notes
1 The author wishes to thank the members of 

the GLN offices in the Czech Republic, Hungary,
Romania and Russia for their contributions 
to this article.

2 The scope of activities of the OPC, as well 
as its organisational structure, are defined by the
Act No. 273/1996 Coll. on the scope of activities
of the OPC, as amended by the Act No. 187/1999
Coll. The competition law institutional framework in
the Czech Republic has had a turbulent history.
The original competition authority, the Czech Office
for Economic Competition, was established in
1991 as an independent body. In 1992, the Office
was replaced by the Ministry of Economic
Competition to deal with the issues of privatisation
and economic transition. Following the 1996 parlia-
mentary elections and the restructuring of the
state administration system, the Ministry was re-
established as the independent OPC, pursuant to
the Act No. 273/1996 Coll. mentioned above. In
the Slovak Republic, the history of the institutional
framework was more continuous; nevertheless, its
chairman was appointed by 
the government until 30 April 2001. 

3 Please see www.compet.cz.

4 The scope of activities of the Anti-monopoly 
Office, as well as its organisational structure, 
are defined by the Act No. 136/2001 Coll. on 
the protection of economic competition amended
by Act No. 465/2002 Coll. 

5 Please see www.antimon.gov.sk.

6 In the Czech Republic, Act No. 150/2002 Coll., the
Act on Administrative Court Proceedings, effective
as of 1 January 2003. In the Slovak Republic, Act
No. 99/1963, the Act on Civil Procedure.

7 Law on executory administrative proceedings 
dated 17 June 1966 (unified text of this Law 
was published in Dz.U.02.110.968).

8 More information on the official site of the
Competition Council: www.competition.ro.

9 The Competition Council or the Competition Office
can apply a fine for the supply of misleading or
incomplete information, the refusal to supply the
information requested, or the non-fulfilment of 
an obligation or condition set down in the
Competition Law.

10 See the European Commission’s regular report
(annual) on Romania’s progress towards
accession, published on 5 November 2003.

11 Decision No. 168/2002 of the Competition Council.

12 Law of RSFSR “On Competition And Limitation of
Monopolistic Activities in the Market” No. 948 –I
dated 22 March 1993, as amended.

13 Rules for Considering Cases on Breaches of 
Anti-monopoly Legislation, adopted by Order of
State Committee of Anti-monopoly Policy No. 91,
dated 25 July 1996.

14 Decree of Government No. 793 dated 12 July
1999, “On adoption of Regulations on Ministry of
Anti-monopoly Policy and Support of
Entrepreneurship”, as amended.
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