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Jean Lemierre, President, European Bank for Reconstruction and Development

Building a sound
investment climate by
supporting legal transition 
The bedrock of a market economy is a sound and effective legal system.

For nearly a decade the EBRD has helped the transition economies to

improve the legal environment by developing modern secured lending 

laws and by establishing the legal institutions that are key to promoting

private sector investment. 

In analysing the successes and failures of

the first ten years of transition in central

and eastern Europe and the Commonwealth

of Independent States much recent attention

has focused on the investment climate in

each country. This is rightly so. A strong

investment climate that is transparent, with

fair and effective laws, policies, regulations

and public and private institutions encour-

ages investment, both domestic and foreign.

It is vital for the development of businesses

and for the restructuring of former state

enterprises. Those transition countries that

have made most progress in building market-

based economies and that have coped with

recent financial crises are the countries

that have committed resources and effort

to creating a sound investment climate.

There are two main elements to an invest-

ment climate that promote growth: a stable

macroeconomic environment and a sound

legal system. Transition countries and the

international (and bilateral) institutions

assisting in the transition process must pay

attention and direct efforts to these two

elements. Ever since its creation, the EBRD

has stressed the need for transition countries

to develop an extensive and effective legal

system to support economic development.

The EBRD’s early efforts to promote the

development of market-based economies

through private sector activities were

hindered by the lack of modern secured

lending legislation and pledge registration

systems. It was natural, therefore, that the

Bank’s first legal transition efforts focused on

the development of modern, efficient secured

transactions laws and registration systems. 

Commercial banks in transition countries

must have access to modern financing tools

if they are to recycle savings and promote

growth. For domestic and foreign banks to

provide credit to the private sector, they must

have confidence in a country’s secured lend-

ing laws and institutions. Modern secured

transactions systems increase the certainty of

receiving payment and of realising collateral

taken on loans. An effective secured trans-

actions law and registration system allow

banks to reduce their monitoring costs and

provide them with greater certainty in their

lending decisions. 

Access to private bank credit is a key ingre-

dient for the growth of private enterprises

in transition countries, especially for small

and medium sized enterprises. By providing

borrowers with the ability to offer a range

of assets as collateral, an effective secured

lending system can lower the cost of borrow-

ing, extend the terms of loans and provide

scope for enterprises to negotiate other

favourable terms. Over time the availability

of cheaper credit for longer terms will 

encourage further private sector invest-

ment and economic transition.

As a leader in this field of legal reform, the

EBRD developed a Model Law on Secured

Transactions to provide a guide for countries

reforming their secured transaction legal

framework. The Bank has used the Model

Law to provide extensive assistance to a

number of the countries of central and 

eastern Europe and the CIS. As more

countries have recognised the value of

adopting modern secured financing legis-

lation, the Bank has increasingly focused 

its assistance on building pledge registration

systems to ensure that the laws are effectively

implemented. More recently the EBRD has

developed a Regional Survey of the secured

transactions systems in all 26 of the Bank’s

countries of operations and has made this

information available on the Bank’s Web site

(www.ebrd.com/english/st.htm). The effective

implementation and monitoring of the new

secured transaction laws will become an

increasingly important part of the Bank’s 

legal transition activities.

Building on the success of the Model Law

on Secured Transactions, the EBRD will

continue to develop a sound legal environ-

ment in its region of operations through

increasingly strengthening its Legal

Transition Programme.
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Catherine Kessedjian, Professor of Law, Deputy Secretary General, Hague Conference on Private International Law*

Hague Draft Convention on 
jurisdiction and enforcement 
of foreign judgements

Court jurisdiction and enforcement of foreign judgements are of crucial
importance for those involved in international transactions. The Hague
project of an international convention covering these issues marks an
important step in the reform process. This article examines the draft’s
provisions and explains the benefits they would bring to countries 
in transition. 

At the end of the 20th century, access to

justice has become a fundamental right both

for individuals and legal entities, not only in

internal but also in cross-border situations.

The growth of economies and their privatisa-

tion together with new forms of commerce,

particularly electronic commerce, multiplies

the number of operators in a given market and

the level of related transactions. Hence, the

number of potential disputes increases and

becomes more and more international as a

result of increased transactional activities,

movement of persons, goods, services, capital

and new means of communication by internet

and similar open networks.

In this context, the state has a responsibility

to offer to private litigants a system of dispute

resolution mechanisms, which is effective,

cost-efficient, reliable and user-friendly.

One way to provide for such mechanisms

is to offer a “friendly” environment for 

arbitration and alternative dispute reso-

lutions. However, not every dispute lends

itself to resolution by arbitration or non-

judicial means. Furthermore, even if a

dispute does lend itself to such mechanisms

of resolution, recourse to a judge may be

necessary at an appeal or enforcement level.

Thus, a well-functioning judicial system is an

inherent part of a well-functioning economy.



Such a system implies a number of essential

components: well-trained and impartial

judges, certainty as far as jurisdiction is

concerned, efficient notification of writs 

and other procedural documents, efficient

means of taking evidence, quick but fair

proceedings, efficient enforcement means

including provisional measures. This list 

is not exhaustive but it illustrates a few of

the issues about which litigants in an inter-

national dispute are particularly concerned.

The Hague Conference on Private Inter-

national Law, an international intergovern-

mental organisation established as a perma-

nent body in 1955, is one of the essential

players in establishing internationally

accepted legal norms for a number of those

issues. It also promotes cooperation among

states, a fundamental component of a fair

system for the resolution of international

disputes. Among the best-known conventions

is the Hague Convention of 15 November

1965 on the Service Abroad of Judicial and

Extrajudicial Documents in Civil or Commer-

cial Matters and the Hague Convention of

18 March 1970 on the Taking of Evidence

Abroad in Civil or Commercial Matters.1

The Hague Conference was therefore

considered the most appropriate forum 

within which to negotiate a convention 

on international jurisdiction and foreign

judgements in civil and commercial matters.2

The proposal to begin these negotiations

came from the United States in 1992. 

After a number of meetings to study the

feasibility of the project,3 negotiations 

were started following the decision of the

Diplomatic Conference, at its Eighteenth

Session in 1996, to put this matter on the

agenda of the Conference with high priority.

Since then, the Special Commission has met

five times and has produced what is now

known as the preliminary Draft Convention

on Jurisdiction and Foreign Judgements in

Civil and Commercial Matters (the “Draft

Convention”) adopted on 30 October 1999.4

Before presenting the main features of 

the text, it is important to state the main 

objectives of the project and its relevance for

countries in transition.

Objectives of the project

Operators dealing in international transac-

tions require a precise risk analysis to be

carried out so that agreement can be given

to the transactions in full knowledge of those

risks. One such risk is the potential dispute

that may arise out of the deal. In order to

make a risk analysis, operators need to be

certain about where their dispute will be

heard. Nowadays, excluding arbitration, there

cannot be any certainty since, apart from the

countries linked by the Brussels and Lugano

Conventions,5 no internationally accepted

norms exist. Hence, those states outside the

Brussels and Lugano system unilaterally

define the jurisdiction of their courts 

without taking into consideration any of 

their partners’ rules on the subject. As an

immediate consequence, in a single dispute,

even between only two litigants,6 there may

be more than one state at a time claiming

jurisdiction over the dispute. 

For potential litigants, in the present situa-

tion, a strong likelihood exists that there 

will be no quick, efficient and cost-limited

redress. Even if parties to a contract have

taken the precaution of including a choice 

of court clause in their contract, some coun-

tries may not respect that choice as, at 

present, they are entirely free to decide for

themselves without regard to general princi-

ples concerning the validity of such clauses

that are broadly accepted among their part-

ners. For example, a number of jurisdictions

are prepared to apply the theory of forum non

conveniens even if the parties have chosen

the court in their contract. These examples

show that at present there is neither certainty

nor clarity in international jurisdiction.

At the enforcement level, the situation is 

no better. Again, except with respect to

countries party to the Brussels and Lugano

Conventions, there is no multilateral con-

vention to enforce judgements worldwide.

Indeed, the Hague Convention of 1 February

1971 on the Recognition and Enforcement of

Foreign Judgments in Civil and Commercial

Matters has attracted only a very small

number of ratifications7 and is unlikely to

attract more parties due to a number of diffi-

culties inherent in the 1971 Convention.8

There are some regional conventions9 but

either they have attracted only a small

number of states or they are not yet in force.

Some states do have a large network of

bilateral conventions on recognition and

enforcement of judgements. However,

1 Those conventions together with all relevant

information concerning member states and

declarations can be accessed via the Hague

Conference web site (www.hcch.net).

2 The Hague Convention on Foreign Judgments

was introduced in 1971. However, it did not 

have the success hoped for.

3 One Working Group in 1992 and two Special

Commissions on feasibility in 1994 and 1996.

4 See www.hcch.net.

5 Conventions on jurisdiction and the enforcement

of judgements in civil and commercial matters 

of, respectively, 17 September 1968 and

16 September 1988. The Brussels Convention

covers all countries in the European Union.

However, due to the entry into force of the

Amsterdam treaty, the Brussels Convention 

will be transformed into a Community Act – 

a regulation – which hopefully will be adopted 

before the end of the year 2000. The Lugano

Convention was designed to extend the Brussels

Convention to EFTA countries (Switzerland, 

Norway and Iceland). Some transition countries,

such as Poland, the Czech Republic and Hungary,

are currently under consideration for joining the

Lugano Convention.

6 Obviously the complexity of the case and the

number of jurisdictions that may want to hear

the case increases exponentially with the 

number of litigants.

7 Cyprus (8 June 1976), Netherlands (21 June

1979 – entry into force on 20 August 1979) 

and Portugal (21 June 1983 – entry into force 

on 20 August 1983).

8 For a detailed analysis of the reasons, see

C. Kessedjian, “Preliminary Document No 7”,

April 1997, International Jurisdiction and Foreign

Judgements in Civil and Commercial Matters

(www.hcch.net).

9 The ones covering the Mercosur area (in South

America) and the CIS are the main examples.
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because of the nature of bilateral conven-

tions, the law tends to differ from one

agreement to another and the situation 

is fairly complicated for operators. 

Two major impediments are presently encoun-

tered in practice: 1) for some countries

(mostly in northern Europe) it is a matter of

constitutional law that no foreign judgement

can be enforced without a treaty; and 2) in

other countries, case law or statutes require

that the party who requests recognition or

enforcement of a foreign judgement show that

the country of origin of the judgement grants

reciprocity to judgements of the requested

country. This proof is often very difficult to

provide and the exact scope of the reciprocity

requirement is frequently not very well

defined, thus reducing predictability and

certainty for the operators.

Involvement of countries
in transition

The great majority of countries in transition

are already members of the Hague

Conference10 or are in the process of

becoming members.11 Being a member of the

Conference means that those countries fully

participate in the negotiations, and most of

them have attended all five of the Special

Commission meetings on the jurisdiction and

judgement project. Countries that are not 

yet members, such as Russia, have been

invited to attend as observers and were thus

able to participate in the negotiations. In the

tradition of the Hague Conference, observer

countries are fully entitled to participate in

the discussions and make proposals for

provisions in the text. The only limit is that,

when the time comes for adopting formal

provisions, they do not have the right to

participate in the votes. Moreover, in two

cases (Sales Convention and Adoption

Convention), a country that attended the

Diplomatic Conference, even as an observer,

had the right to ratify the convention without

passing through an acceptance procedure

that is normally requested from countries that

are not members. It is unclear, at this stage,
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whether this rule will be followed in the

present jurisdiction/judgement project.

For countries that have not been participating

in the negotiations, they may refer to the text

proposed by the Hague Conference in two

ways. If the text in its entirety is acceptable

for them and fits well into their legal systems,

they may adhere to the convention according

to whatever specific procedure will be

provided in the text at the final stage.12

Alternatively countries may simply incor-

porate into their legislation the provisions

that have been adopted in the convention 

and that, therefore, reflect a common

understanding from a large number of

countries around the world. Obviously,

by doing so, a country will not enjoy

automatic reciprocity (since reciprocity 

is only built into the Convention itself) 

but will actually enhance the chances that

judgements rendered on its territory will be

considered positively under the reciprocity

requirements of other countries, whether

or not these are countries party to the

Convention. By doing so, a country would

give a very strong signal to operators dealing

on its market that it would provide for a state-

of-the-art system in terms of jurisdiction

and judgements.13

Main features of the
Draft Convention

Scope

The Draft Convention applies to civil and

commercial matters subject to a number of

exclusions provided for in Article 1. The

scope of the Draft Convention is quite large.

The great majority of commercial trans-

actions, apart from those providing for an

arbitration clause, would be covered by the

Draft Convention. Also covered are disputes

arising out of all sorts of activities within the

territory of the states/parties to it. The Draft

Convention does not provide for a full and

precise definition of what is understood by

civil and commercial. There is therefore some

potential divergence among member states.

However, experience shows in other areas

that concepts tend to be the same worldwide,

particularly considering the common frame-

work for economic activities provided by

regulations issued by organisations such as

the World Trade Organisation or the World

Intellectual Property Organisation for more

specialised areas.

Underlying principle on jurisdiction

The chapter on jurisdiction is based on a

general principle entrenched in public inter-

national law and generally accepted world-

wide according to which a state cannot assume

jurisdiction unless there is a substantial

connection between that state and the dispute.

This principle is articulated in Article 18.1 

of the Draft Convention. It can be said that

it is the same principle that is at the core

of the due process clause of the United States

Constitution. It is also the one adopted by

the Canadian Supreme Court and most other

countries around the world. Article 18.1

refers to the connection between the state and

the dispute. The use of the word “dispute”

may lead to some misunderstanding: the idea

is that all aspects of the dispute must be

analysed in order to evaluate the connection.

Thus, the analysis involves not only the

underlying cause of action, but also the

parties involved in the dispute, for a dispute

does not exist in the abstract, but requires

that at least two parties be involved.

Structure of the Draft Convention

The chapter on jurisdiction distinguishes

between three types of jurisdictional 

grounds: 1) grounds of jurisdiction that are

“compulsory”, which means that the member

states would have to open those jurisdictional

grounds to operators even though they are

unknown in their own legal system; 2) 

a list of jurisdictional grounds that are

prohibited, that is they cannot be exercised

at all by member states in any circumstance

within the scope of the Draft Convention; 

3) a zone in between the two types mentioned

above, which gives some freedom to states to



There are probably some refinements to be

worked out, particularly with regard to the

provision that allows a court to decline in

favour of courts in non-contracting states.

However, the main features of the provision

reflect a large consensus.

Party autonomy

One of the main features of the preliminary

draft is the very strong signal that it gives

to operators that their exercise of party auto-

nomy, or freedom to contract, will be upheld

by the courts of contracting states.14 This is

a very important step forward. Indeed, at

present, even when parties have taken the

precaution of including a choice of court

clause in their contract, they cannot be sure

that the clause will be upheld in every country

that has a link with the dispute. Very often

also, formal and substantial validity condi-

tions are unclear in national law. 

The Draft Convention will offer a clear

provision on validity of the agreement, and

in addition will prohibit the use of declining

jurisdiction when the parties have made a

choice of court. Moreover, the choice of court

will also be respected when one of the parties

to the clause tries to bring a co-contractant

into separate litigation commenced by a third

party in a different court. The very strong

continue to provide grounds of jurisdiction

that are neither specified in the Draft

Convention nor prohibited.

At the level of recognition and enforcement

of judgements by a court, there are different

consequences depending on the jurisdictional

ground that was used by the court of origin.

If that court used a ground of jurisdiction in

the compulsory list, the issuing judgement

will enjoy the free circulation provided for by

Chapter 3 of the Draft Convention and will be

able to be recognised and enforced relatively

easily provided it complies with the chapter’s

provisions. On the other hand, if, notwith-

standing the prohibition in the Draft Conven-

tion, a court has used a prohibited ground

of jurisdiction, member states will not be

allowed to enforce or recognise that judge-

ment. Finally, judgements based on grounds

of jurisdiction within the freedom of member

states, will not enjoy the in-built reciprocity

of Chapter 3 but will still be able to be recog-

nised and enforced under the non-conven-

tional law of the member states, provided

those rules allow recognition or enforcement

of that particular judgement.

Rigidity versus flexibility

The Draft Convention’s first objective is that

of certainty and foreseeability. However, in

some legal systems, this can lead to rigid

rules. Nowadays there is a tendency to incor-

porate some flexibility into the provisions.

The preliminary draft text offers a good exam-

ple of a fair balance between rigidity and

flexibility. This is particularly exemplified

in Articles 21 and 22 of the text providing

for lis pendens and declining of jurisdiction.

Countries around the world differ on those

two issues. It is not possible in the limited

scope of this article to explain the approval

adopted by every system around the world.

Simplifying the matter, one could say that

some systems permit maximum flexibility by

use of a rule usually called “forum non con-

veniens”, allowing a court “to decline juris-

diction if a more appropriate forum is found”

and do not provide for a specific lis pendens

10 Bulgaria, Croatia, Czech Republic, Estonia, Former

Yugoslav Republic of Macedonia, Hungary, Latvia,

Poland, Romania, Slovak Republic and Slovenia.

11 Belarus, Georgia, Lithuania and Ukraine.

12 Procedures for adherence differ from one

convention to the other and it is not clear at

this stage what procedure will be provided for

in the jurisdiction and judgement project.

13 It could also be argued that the same thing could

be done with a number of other conventions on

procedure unless the countries would want to

become party to those conventions, which is

highly advisable.

14 Party autonomy as used here applies only in

business-to-business transactions. As far as

unequal transactions are concerned (for example,

business to consumer), it is unclear at present

how the final draft convention will look.
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rule. In this case, lis pendens is usually

subsumed in the forum non conveniens rule,

which has, therefore, a larger ambit than 

a lis pendens rule stricto sensu. In contrast, 

a number of other countries, mainly civil 

law countries, do not provide for a flexible

system, such as forum non conveniens.

However, if two courts are seized at the 

same time for the same dispute, these other

countries usually provide for a lis pendens

rule giving priority to the court first seized.

The rule gives the advantage of certainty, but

current procedural practices have shown the

limits of such an automatic rule, and some

abuses have occurred because of it. 

This is why the Draft Convention provides 

for both rules, lis pendens and declining

jurisdiction, but with a new equilibrium

between rigidity and flexibility. The lis

pendens rule provides for priority to the first

court seized. However, if that court finds 

that the second court seized is clearly more

appropriate, it will decline jurisdiction in

favour of the second court seized. The rule

gives priority to the court first seized in that

it may decide whether or not to decline juris-

diction, but it also gives it the authority that

it may lack in non-conventional law or under

the Brussels and Lugano Conventions to

assess the appropriateness of its jurisdiction

in comparison with that of the second court

seized. In addition, the lis pendens rule also

provides a shield against abuses witnessed

in countries for which the lis pendens rule is

rigid and automatically in favour of the court

first seized. Moreover, the Draft Convention

provides that the court first seized of a

declaratory action does not enjoy priority

over the second court seized.

The provision that allows courts to decline

jurisdiction (Article 22) is much more limited

than the usual forum non conveniens rule

and works as a “clause d’exception”. Again,

the draft reflects the necessity of a good

equilibrium between certainty/foreseeability

and flexibility and allows countries that are

not familiar with the forum non conveniens

analysis to introduce easily the new rule.



legislative policy underlying these provisions

in the Draft Convention conform with the

general principle accepted internationally

that parties to a contract are free to choose 

a court even if that court does not have any

other link with the dispute. In addition, party

autonomy gets a new and fresh importance

with electronic commerce. Because it is 

very difficult, at least at present, to ascertain

with reasonable foreseeability which court

has jurisdiction over an electronic trans-

action, a choice of court provision in those

transactions is all the more important. The

Draft Convention does help in that respect.

Finally, the formal conditions provided by

Article 4 conform with the most up-to-date

concepts in substituting an electronic form

for a written requirement.

Provisional measures

Another important feature of the preliminary

Draft Convention concerns provisional and

protective measures. For the first time on

a worldwide basis, countries could come 

to a common understanding on a fair and

reasonable practice with respect to provision-

al measures. Indeed, when dealing interna-

tionally, operators need to be sure that courts

will grant them efficient measures against

potential insolvency of their co-contractant

when a dispute arises. 

The Draft Convention resolves most issues

relating to provisional and protective mea-

sures and ensures that those measures

rendered by a court having jurisdiction,

whether they are ordered before any case

has been filed on the merits or after, will

be recognised and enforced in other member

states if they conform with the requirements

of Article 28. Again, the Draft Convention

adopts the most up-to-date concepts in inter-

national litigation known at present and

departs from the old fashioned attitude of

states, which was to refuse any sort of extra-

territorial element to the provisional and

protective measures. Obviously, the Draft

Convention cannot resolve all of the issues

pertaining to the practice of protective

measures; in particular, it cannot touch upon

the obtaining of information on the debtor’s

assets. Hence, these issues fall entirely

outside the scope of the Draft Convention.

However, for the issues that fall within its

scope (jurisdiction, recognition and enforce-

ment), the Draft Convention provides a 

state-of-the-art set of principles and rules.

The rest of the Draft Convention on jurisdic-

tion will need to be worked on further in

order to meet the current needs of operators,

particularly in providing a better definition

of what kind of activity in a given state may

allow that state to assert jurisdiction, includ-

ing business to consumer transactions,

specifically within the context of electronic

commerce. In respect of the latter, it can

be said at this stage that Article 7 does not

reflect entirely the recent advances made

in this area (the new step forwards that stake-

holders have reached in the past year or so)

and that new developments are likely to occur

between now and the Diplomatic Conference,

which will be convened in June 2001.

Recognition and enforcement

In contrast, the chapter on recognition and

enforcement does conform with widely

accepted principles in that field. A particular

feature should be pointed out here. It is

embodied in Article 28 (1) (c), which ensures

that the court of origin that heard the case

in the first place, and whose judgement is

presented for recognition and enforcement

in a foreign country, was an impartial and

independent court. This is in line with the

principles underlying a democratic and

liberal society, in which the judiciary has

a place of utmost importance in the fabric

of society’s values. Obviously, this is not a

new principle. Suffice it to read again Plato’s

Republic, in which he explained that the

judge is at the centre of society; that not only

must judges be the most respected office

holders in the community but also, in order

to ensure their independence and impartial-

ity, they must receive a high remuneration so

as to put them beyond temptation of any sort.

Uniform interpretation

In closing these brief comments on the

preliminary Draft Convention on jurisdiction

and judgements, it should be stressed that

its success will depend also upon a common

understanding among contracting states that

the uniform interpretation of the Draft Con-

vention is of the utmost importance. The

Hague Conference on Private International

Law is well known to be one of the few

organisations to monitor closely the applica-

tion and functioning of its conventions. It is

probably the Hague Conference that has

innovated by means of Special Commissions

where states convene from time to time and

exchange information on interpretation and

application of the conventions. Those meetings

have usually led to some interesting evolution

in the practices of contracting states. 

This time again, the Conference is ready

to introduce a further innovation. Articles 38

to 40 show that member states may be willing

to add a new feature to the monitoring of the

Hague Conventions. A panel of experts,

which would be convened under conditions

yet to be specified and defined, could make

a very important contribution to the effective

functioning of the Convention without overly

burdening member states. One should note

that Articles 39 and 40 are in square

brackets, showing some caution on the part

of negotiators. However, the fact that these

provisions are already partially drafted shows

that there is acceptance of the need for new

mechanisms to promote a uniform approach

to interpretation of the Draft Convention.

* Professor Catherine Kessedjian

Hague Conference on Private International Law

6 Scheveningseweg

2517 KT The Hague 

The Netherlands 

Tel.: +31 70 363 3303

Fax: +31 70 360 4867

Email: secretariat@hcch.nl

kessedjian@hotmail.com
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Catherine Walsh, Professor, Faculty of Law, University of New Brunswick, Canada*

The ‘law’ in 
Law and Development

The last ten years have seen an enormous investment in legal reform efforts

in transition and developing economies, much of it involving the importa-

tion of legal models from mature market economies. Although firm

conclusions remain premature, a growing body of recent literature offers

tentative insights into the dynamics of legal transplantation and the

conditions for success or failure. The dominant theme that emerges is

predictable. To best ensure a successful transplant, it is necessary that the

foreign model be capable of adaptation to the legal traditions and

institutions, and the social and economic realities, of the recipient system.

What is less predictable is the infrequency with which this goal has been

realised. This may be a function of an over-emphasis on the content of the

legal reform at the expense of sensitivity to local context in the adaptation

and implementation process.
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The globalisation of the market economy

has brought with it countless legal assistance

projects aimed at implementing market-

oriented laws and legal institutions in devel-

oping and transition economies.1 While an

organic home-grown regime would be the

ideal, the perceived urgency of reform and

scarce domestic reform resources have

resulted in significant reliance on foreign

legal models and expertise. 

The ongoing reform process – now a decade

old – has revived interest in the phenomenon

of legal transplantation. Can importing

countries shop freely in the global market

place of legal ideas? Or does successful

reform depend on borrowing from countries

within the same legal tradition or family?

If the former is true, is it possible to qualita-

tively assess the relative superiority of one

legal family relative to another in selecting

reform models? Assuming it is, what about

the familiar problem of the gap between the

“law on the books” and the “law in action”?

What factors determine the real world

success of a theoretically superior solution

when it is transplanted to foreign soil? The

emerging literature on the experience to date

is beginning to yield tentative answers to at

least some of these questions.

Legal families and the quality
of law on the books

The private law of virtually every legal

system in the world today can be identified

in its formal legal structure with one of two

strands of European secular legal tradition –

the English common law or the continental

civil law – transplanted beyond Europe by

colonialism, conquest or conscious imitation.2

Among countries in the civil law tradition, by

far the dominant legal culture globally, there

are three major families – French, German

and Scandinavian.

Broadly speaking, the difference between the

civil law and common law concerns method-

ology and intellectual style.3 The common

law gives binding authoritative force to

judge-made case precedent. The civil law

historically relied on the distilled wisdom

of centuries of cosmopolitan learning, and

following the great codification movements

of the nineteenth century, on the “written

reason” of national codes. This difference

in legal method has necessarily influenced

intellectual style. The common law is highly

casuistic and pragmatic, reasoning from the

specific to the general, stating cautious

narrow rules for the purposes of disposing 

of particular cases and building up to 

general principle only after the incremental

accumulation of experience. The civil law

is more comfortable with reasoning from the

general to the particular, more confident that

the systematic application of interlocking

principles, often expressed at a high level

of abstraction, can yield rational answers

to concrete cases.4

Some analysts question the continued rele-

vance of classifying legal systems along 

the traditional civil law/common law divide.

Solutions to private law problems are increas-

ingly to be found in specific auxiliary legis-

lation overlaying the general common law or

codal law. Novel social and economic triggers

have forced the civil law judge to be more

proactive, and the common law judge to look

beyond historical case precedent to scholarly

or scientific sources for persuasive authority.

In combination with the advent of the

European Community, these developments

have fed what some see as a gradual process

of convergence into a single integrated

western legal tradition.5

For some, convergence means that the civil

or common law origin of a foreign legal model

is all but irrelevant in assessing its viability

for transplant.6 The paramount question is or

should be whether the model under consider-

ation is structured in the best possible way

to promote market-oriented economic

development. 

Not everybody is convinced of the reality

or desirability of convergence.7 Empirical

support for the continued relevance of the

traditional divisions comes from a recent

study. La Porta and his fellow researchers 

set out to measure qualitative differences in

the legal rules governing the protection of

creditors and shareholders in 49 countries

classified according to legal family.8 Their

study concluded that countries within the

common law tradition gave both investors

and creditors the strongest relative protection

while French civil law countries provided

the least. Countries within the German and

Scandinavian civil law groups fell in general

within these two extremes, with the German

group classified as strongly pro-creditor when

it came to protecting the rights of secured

creditors in particular. 

The La Porta study represents a significant

methodological contribution to the emerging

comparative law and economics literature.9

But the strength of the findings depends on

the objective reliability of the criteria used

to measure quality. As Pistor’s later study

observes, some of the indicators suffer from

a United States legal bias.10

A similar concern applies to Wood’s admit-

tedly more impressionistic classification of

legal families according to whether their 

laws reflect sympathy or hostility to secured

creditors’ rights.11 According to his ranking,

most common law countries are very sym-

pathetic. The next most sympathetic are the

Scandinavian countries (except Denmark)

and countries in the German tradition 

(except Austria), with countries in the 

French tradition classified as hostile. 

A regime that is supportive of secured

creditors seems inherently superior given

the widespread belief that a liberal secured

credit legal regime enhances access to the

capital and credit necessary to support

economic development.12 However, secured

credit laws operate within the broader

context of debtor/creditor and bankruptcy

and insolvency law. A system that restricts

secured creditors’ rights may not neces-

sarily reflect a hostility to creditors’ rights

generally. Sometimes it reflects a policy



preference in favour of preserving a cushion

of assets to feed the claims of particularly

vulnerable but economically significant

classes of unsecured creditors for whom

security may not be a viable option

(e.g., employees, trade creditors).13 Indeed,

appropriately fashioned re-distributional

policies to address these concerns may

actually enhance efficiency by promoting

greater debtor monitoring and timely en-

forcement on the part of secured creditors.14

Moreover, sympathy for one class of secured

creditors does not necessarily denote sym-

pathy for all. England, for instance, and to

a somewhat lesser extent other common law

systems, has a well-established tradition

of supporting bank secured credit at the

expense, in the view of some, of more diver-

sified and specialised credit suppliers.15

Furthermore, any comparative evaluation

is only a snapshot at a particular time.

Law is an extraordinarily dynamic process

and varies not just across space but time.

Thus the United States, despite its liberal

common law derivation, remained hostile

to wide-ranging security interests at a level

comparable to France until the latter half

of the twentieth century.16 Even today it

shows a strong residual pro-debtor orien-

tation in its insolvency laws, as evidenced

by its chapter 11 insolvency reorganisation

procedure.17 Conversely, the Netherlands

shared the secured creditor bias of German

civil law until its new 1992 Civil Code

signalled a retreat from that policy.18

Finally, it is doubtful that reliable con-

clusions about the relative merits of legal

families can be drawn on the basis of broad

subject area comparisons. Within any given

subject, different rules might elicit different

conclusions. For instance, a convincing

argument can be made that the common 

law institution of the trust as a property 

right is superior in the flexibility it offers in

commercial transactions relative to the con-

tractually based civil law idea of fiduciary

relationships.19 On the other hand, a respect-

able case can be made for the efficiency

and even moral superiority of the civil law

allowance of penalty clauses as a spur to

contract performance.20

Legal families and the quality
of law enforcement

If broad conclusions about the relative sub-

stantive merits of the civil law and common

law are risky, what about the relative merits

of different legal families as a measure of the

quality of law enforcement? Reasoning that

weak formal legal protection for creditors and

shareholders might be compensated by strong

enforcement, La Porta et al. also sought to

compare the quality of law enforcement across

legal families. To measure enforcement, the

study examined estimates of “law and order”

compiled by private credit risk agencies for

the use of prospective foreign investors in

the relevant countries. Five measures were

selected: effectiveness of the judicial system,

respect for the rule of law, absence of

corruption, low risk of government national-

isation or confiscation, and low risk of gov-

ernment contract repudiation. The study also

estimated quality of accounting standards. 

The study concluded that there was a

relevant relationship between the substantive

law system and the quality of enforcement

and accounting standards. On the whole,

countries with investor- and creditor-friendly

laws were also found to be the ones with

stronger enforcement of laws. Thus, countries

in the German and Scandinavian group had

the highest quality of law enforcement (albeit

that this reflected in part their higher average

income levels); law enforcement was also

strong in common law countries, while French

civil law countries scored lowest for almost

all measures. These same rankings were also

said to hold true for accounting standards.

The idea that the legal families vary qualita-

tively in the extent to which law on the books

is apt to be enforced on the ground belies

the intuitive perceptions of comparative law

scholars. Of course all legal systems reflect

some gap in this regard.21 Changes in the

1 See Cheryl W. Gray, Reforming Legal Systems

in Developing and Transition Countries,

www.worldbank.org/fandd/english/0997/articles.

2 See, for example, Rudolph H. Schlesinger, Hans

W. Baade, Peter E. Herzog, and Edward M. Wise,

Comparative Law, Cases-Text-Materials, (New York:

Foundation, 6th ed., 1998), p.283. The phenom-

enon of mixed jurisdictions is addressed in the

final section of the paper: see Orucu, Attwooll,

and Coyle (eds) Studies in Legal Systems: Mixed

and Mixing (The Hague/London/Boston: Kluwer

Law International, 1996); William Tetley, “Mixed

jurisdictions: common law vs. civil law (codified

and uncodified) – Part I” (1999), Vol. 4: Uniform

Law Review, p.591. For 

a world map illustrating the global penetration 

of the civil law and common law traditions, as 

well as the location of systems of customary 

law, Islamic and Talmudic Law, mixed law and

Dependent Territories, see the University of

Ottawa Law Faculty’s Web site: www.uottawa.ca/

world-legal-systems/eng-monde.htm. 

3 See, for example, René David and John E. Brierley,

Major Legal Systems in the World Today (London:

Stevens & Sons, 1985); Konrad Zweigert and

Hein Kötz, Introduction to Comparative Law

(Oxford: Clarendon Press, 3d ed., 1998);

Tetley supra note 2, pp.613-619.

4 See, for example, Schlesinger supra note 2,

especially Chapters III and V; cf Hein Kötz,

“Taking Civil Codes Less Seriously” (1987)

Vol. 50: Modern Law Review, p.1.

5 See B. Markesinis (ed) The Gradual Convergence:

Foreign Ideas, Foreign Influences and English 

law on the Eve of the 21st Century (Oxford:

Clarendon, 1993); and see Gianmaria Ajani,

“By Chance and Prestige: Legal Transplants in

Russia and Eastern Europe” (1995) Vol. 43:

American Journal of Comparative Law, p.93.

6 See, for instance, Ajani supra note 5; 

Paul H. Rubin, “Growing a Legal System in the

Post-Communist Economies (1994), Vol. 27:

Cornell International Law Journal, p.1.

7 See Pierre Legrand, “Against a European Civil

Code” (1997) Vol. 60: Modern Law Review, p.44;

“European Legal Systems are not Converging”

(1996) Vol. 45: International and Comparative

Law Quarterly, p.52.

8 See Rafael LaPorta, Florencio Lopez de-Silanes,

Andrei Shleifer, and Robert W. Vishny, “Law and

Finance” (1998), Vol. 106(6): Journal of Political

Economy, p.1113.

9 See notably Ugo Mattei, Comparative Law and

Economics (Ann Arbor: University of Michigan

Press, 1997).

10 See Katharina Pistor, Martin Raiser and Stanislaw

Gelfer, “Law and Finance in Transition Economies”,

Center for International Development at Harvard

University, CID Working Paper No. 49, June 2000,

www.cid.harvard.edu/cidwp/049.htm.

11 See Philip R. Wood, Comparative Law of Security

and Guarantees (London: Sweet & Maxwell, 1995).
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written law often lag behind societal or eco-

nomic change, or the law maker may have

badly misjudged the tolerance of its society

for the measure it has adopted. But the

possibility that community respect for legality

is tied to the content of one or another of the

European legal families is startling.

In fact, a recent study by Berkowitz, Pistor

and Richard puts into question the signifi-

cance of legal families as a measure of the

quality of law enforcement.22 Berkowitz and

his colleagues divided the data set used

by La Porta et al. between countries that

developed their formal legal order internally

(origin or export countries) and those which

received their formal legal order externally

(transplant or import countries). Their con-

clusion was that the way in which a formal

legal order incubated in Europe was trans-

planted into other countries was a far more

important predictor of the effectiveness of

legal institutions than the association of that

transplant with any particular legal family. In

other words, the quality of the transplantation

process counted far more than the content

of the transplanted product. Countries that

consciously and carefully adapted the trans-

plant to local conditions and/or had a local

population that already was familiar with the

legal tradition behind the export had more

effective legal institutions than “transplant

effect” countries that received the foreign

law without conscious adaptation or prior

familiarity. Although the transplant effect

had no direct impact on economic develop-

ment, it had an indirect impact via its impact

on legality, an impact that outweighed the im-

pact on the supply of particular legal families.

These tentative findings resonate with the law

reform strategy advocated early on by Waedle

and Gunderson for transition economies in

central and eastern Europe.23 As the authors

observe, market-oriented private law is actor-

driven and works effectively only when it is

largely self-enforcing, in the sense of being

accepted by the parties as a reference point

for legitimacy and a bargaining point for

negotiation. Thus, in an advanced market

economy, the bulk of enforcement is achieved

informally on the basis of shared norms dev-

eloped through a long evolution of contract

and property rights. However, the likelihood

that parties will be prepared to “bargain in

the shadow of the law” depends on how

closely the formal regime reflects the prevail-

ing legal culture. Given the importance of

legal tradition in “lawyer’s law”, Waedle and

Gunderson argue that it only makes political

sense to draft on the foundation of the exist-

ing legal structure, to use comparative law

specialists to identify rules, institutions and

juridical techniques surviving from the pre-

Soviet era, and to adapt imported models to

this formal framework.

The Waedle and Gunderson thesis is consis-

tent with deLisle’s recent comprehensive

assessment of the impact of US programmes

and projects and the influence of US legal

models in their key target areas of the former

Soviet Bloc and the People’s Republic of

China.24 In his view, the results are uneven

and relatively modest, with many apparent

successes proving illusory on closer inspec-

tion. Like the other analysts, de Lisle con-

cludes that approximation of the transplanted

law to local legal culture is a necessary 

pre-condition to successful importation. He

identifies the following factors as essential 

to that goal: close ongoing collaboration

between foreign and domestic legal experts,

sufficient local knowledge to know what

adaptations are needed, and a sincere

commitment on the part of the importing

system to practical and not merely formal

implementation.

Importance of complementary
institutional reforms and
knowledge of the broader
institutional context

Legal transplantation appears to be more

successful within rather than across legal

families. While much of course depends on

the subject area, substantive similarities

should not obscure the need to take account

of differences at the broader institutional

level. For instance, all western legal systems,

whether civil or common law, share a common

commitment to the value of publicising land

transactions in the interests of advancing

security of title and security of transactions

involving the alienation of land. Moreover,

the manner in which registration systems are

structured does not divide along civil law/

common law lines.25 Land title systems, in

which the contents of the public record of
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ownership interests and encumbrances (and

sometimes the boundary lines) in land are

guaranteed by the state, are associated with

both the German civil law group and some

common law jurisdictions led by South

Australia in the nineteenth century. Document

registry systems, in which the registry office

operates merely as a depository of unscrutin-

ised documents evidencing land-related inter-

ests, are associated with both the French civil

law group and other common law jurisdictions.

This does not mean, however, that we can

entirely ignore distinctions between legal

families in the design and operation of

registry systems. Effective administration

of a transplanted model may depend on a

tradition of using institutional or private

sector legal actors whose professional forma-

tion and status are tied to a particular legal

tradition. Consider the pivotal roles played

by the civil law judge and the civil law notary

in the German and French registry systems

respectively. These are professionals whose

training and career paths make them very

different creatures from their nominal com-

mon law counterparts. Consider also the

widespread use of private title insurance

firms in the United States to compensate for

an inefficient and unreliable public system.26

Clearly, any adaptation of a particular system

must take into account these background

institutional differences. 

More subtle demands are posed by the need

to accommodate differences in the political

and professional infrastructure of the import-

ing country. For instance, Poland chose to

extend its civil law tradition of land registry

judges to the administration of its new

personal property security registry more

for psychological than substantive reasons.

The judiciary was the least corrupt public

institutional remnant of the Soviet era, and,

in the absence of private sector expertise,

it was hoped that placing the judiciary at

the centre of the new registry would promote

confidence on the part of target users.27

The importance of the broader institutional

context is borne out by deLisle’s assessment

of the factors that impeded the success of

US-led initiatives in central and eastern

Europe.28 He emphasises that the design

and implementation of law reform initiatives

need to take account of whether appropriate

legal, political, economic and professional

infrastructures exist and are sufficiently

strong to ensure the practical viability of

the reform.

Pistor’s recent analysis of shareholder and

creditor rights in transition economies

likewise reveals the significance of local

institutional factors.29 Radical and rapid

improvements in the quality of law on the

books were found to have little positive

impact on the availability of external finance

unless there were parallel improvements

in the effectiveness of legal institutions

to support enforcement of the reforms.

The dynamic interrelationship between law

on the books and the local legal context

in which it operates is illustrated by the

aftermath of the institution of strict liability

under the European Union products liability

directive of 1985. Prior to reform, there were

widespread fears that the new law would

inspire a wave of US-style litigation. Those

concerns did not come to pass. The incentive

for plaintiffs to bring suit was deterred by

a combination of procedural differences,

including the absence of jury trials and con-

tingent fees in parts of Europe, the presence

of a rule awarding costs to successful defend-

ants, and a generally more pervasive social

welfare system.30

Pace of reform

The necessity for legal and institutional

reforms to proceed in tandem has implica-

tions for the pace of reform. The establish-

ment of irrelevant formal law lacking real

world relevance only creates cynicism in

market participants and diminishes confi-

dence in the reform process. Substantive

reform and institution-building ideally

12 See, for example, Heywood Fleisig, Juan Carlos

Aguilar and Nuria de la Peña, “How Legal

Restrictions on Collateral Limit Access to 

Credit in Bolivia” (Private Sector Development

Department, World Bank, June 1994).

13 See Michael G. Bridge, Roderick Macdonald,

Ralph Simmonds and Catherine Walsh,

“Formalism, Functionalism and Understanding 

the Law of Secured Transactions” (1999), 

Vol. 44: McGill Law Journal, p.567.

14 Id. and see Lucian Ayre Bebchuk and Jesse M.

Fried, “The Uneasy Case for the Priority of

Secured Claims in Bankruptcy: Further Thoughts

and a Reply to Critics” (1997), Vol. 82: Cornell

Law Review, p.1279. See also Catherine Walsh,

“The Floating Charge is Dead; Long Live the

Floating Charge – A Canadian Perspective on the

Reform of Australian Personal Property Securities

Law” Ch. 3 in A. Mugasha (ed) Perspectives on

Commercial Law, (Sydney: Prospect, 1999).

15 See Bridge et al. supra note 13, and see Michael

G. Bridge, “How Far is Article 9 Exportable? The

English Experience” (1996), Vol. 27: Canadian

Business Law Journal, p.196.

16 See Grant Gilmore, Security Interests in Personal

Property (Boston: Little, Brown, 1965), Vol. 1,

p.250.

17 See Philip R. Wood, Principles of International

Insolvency (London: Sweet & Maxwell, 1995).

18 See Teun H.D. Struycken, “The Proprietary

Aspects of International Assignments and the

Rome Convention, Article 12” (1998), Lloyds

Maritime and Commercial Law Quarterly, p.345.

19 See Ugo Mattei, “Basic Issues of Private Law

Codification in Europe: Trust”, Global Jurist 

Gold Series Vol. 1:1, Article 2.

20 See Schlesinger supra note 2, p.755.

21 See Roscoe Pound, “The Scope and Purpose

of Sociological Jurisprudence” (1911), Vol. 24:

Harvard Law Review, p.591. 

22 See Daniel Berkowitz, Katharina Pistor and

Jean Francois Richard, “Economic Development,

Legality and the Transplant Effect”, Center for

International Development, Harvard University,

Working Paper No. 39, March 2000,

www.cid.harvard.edu/cidwp/039.htm.

23 See Thomas W. Waedle and James L. Gunderson,

“Legislative Reform in Transition Economies:

Western Transplants – A Short-cut to Social

Market Economy Status” (1994), Vol. 43: Inter-

national and Comparative Law Quarterly, p.347.

24 See Jacques deLisle, “Lex Americana?: United

States Legal Assistance, American Legal Models,

and Legal Change in the Post-Communist

World and Beyond” (1999), Vol. 20: University of

Pennsylvania Journal of International Economic Law,

p.179. See also Ann and Robert Seidman and

Thomas Waedle, “Good Governance and Legis-

lative Reform: Making Development Work: Intro-

duction” (1999), Vol. 4-1: The CEPMLP On-Line

Journal, www.dundee.ac.uk/cepmlp/journal.
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should take place as much as possible in

parallel so that each reinforces the other.

For this reason, Waedle and Gunderson

advocate a cautious, incremental approach,

building on existing foundations, utilising

interim solutions capable of immediate

practical application, and then expanding

from these precedents and experiences into

broader reforms as institutional structures

gradually develop.31

This advice is in line with Berkowitz’s con-

clusion that institutions that sponsor reform

need to accept that the impact of their efforts

on economic development is indirect, through

its effect on legality, and time-delayed.32

DeLisle likewise emphasises that reformers

need to focus less on short-term technical

measurements of success, and more on sup-

porting institution-building and institution-

adaptation, training and education, and the

development of appropriate regulatory and

bureaucratic policies and rules.33

Incrementalism accurately describes the 

deliberately gradualist approach to law

reform taken by the People’s Republic of

China in the context of its macro transfor-

mation from a command to a market econ-

omy.34 Contract and property laws predicated

on western models were first formally autho-

rised only in transactions with foreigners

within autonomous municipalities and special

economic zones delegated special authority

to enact regulations. Only after experience

was accumulated in the local and foreign

investment context did China move to enact

a more comprehensive national regime in

the particular area.

Sovereignty and symbolism 

Familial commonality is neither a necessary

nor sufficient condition for successful legal

transplantation. Law is part of culture and

fears of economic or cultural imperialism

may also inspire resistance to models from 

a more powerful foreign state, however

neutral or substantively superior the model

may appear to be relative to the one adopted.

Schauer, for instance, hypothesises that the

Supreme Court of Canada relies less on US

precedents than one might have predicted

based on geographic, cultural and legal

commonalities between the two countries

possibly out of a concern to avoid intellectual

“capture” as the “fifty-first state” of the

United States.35

Canada is not alone in its concerns to pre-

serve sovereignty and cultural independence,

and Schauer further hypothesises that

Canada’s disproportionate influence relative

to the United States as a successful donor

country of legal ideas is partly a function of

the fact that it has the virtue of not being the

United States, and partly the fact that its laws

(owing at least in part to Canada’s bi-juridical

character) are more likely to reflect emerging

shared norms relative to the more singular

and extreme stances sometimes associated

with US legal ideology. In a similar vein,

Smits suggests that smaller countries, such

as the Netherlands, have had greater success

in exporting their laws to transition economies

than politically powerful countries that are

more likely to be accused of legal chauvinism

and less likely to incorporate social contract

considerations into the reform process.36

DeLisle similarly attributes part of the reason

for the limited success of US-led reform

efforts in the European transition economies

to suspicion about the ideological under-

pinnings of US legal models.37 In company

with Schauer, he suggests the use of neutral

substantive law prescriptions for recipient

countries, stripped of their local conceptual

and contextual biases, and ideally based

on laws that enjoy a reasonably common

currency among a number of countries.

Limits of transplantation

The common theme in the emerging literature

on legal transplants and effective reform is

the importance of understanding and adapt-

ing to local legal culture and institutions.

A more challenging issue is the feasibility

of transplanting any European-incubated

legal model to alien social and cultural soil.

Consider, for instance, the failure of western-

led land reform and land titling initiatives in

the developing world to accommodate local

communities whose land rights are organised

according to informal family or customary

or religious norms.38

Should policy advisors continue to insist on a

pure market model for reform, hoping against

experience that the transplant will work if

only access to the system can be made suffi-

ciently efficient and the surrounding infra-

structure sufficiently strengthened? Such an

approach pre-supposes that property rights

naturally evolve in a linear fashion from

communal or group rights to exclusive

individualistic or at least narrow family

rights. Ellickson makes a powerful case in

favour of a more nuanced approach, which

documents a historical trend, as a group

becomes literate and its land base more

scarce, towards something like the western

idea of perpetual and alienable private

ownership, but which also allows for a

more complex reality in time and space.39

Unqualified private property is not always

best: exploitation of scale economies and

considerations of social insurance may mean

that the optimal regime will involve a mix

of private, group and open-access lands.

Ellickson’s thesis suggests that the imposition

of foreign market-oriented legal models

on indigenous institutions is unlikely to be

effective or even wise, and that governments

and policy makers might more usefully

deploy their resources in first seeking to

understand the relevant regime, and then

vesting authority over change not in a

centralised state institution but within the

group itself. Such an approach requires states

(and legal policy analysts) to rethink their

conception of law as a pure unified product

of the nation-state, classifiable within an

established taxonomy of legal families. The

reality is that mixed systems proliferate, not

just mixed common law and civil law, but

mixed also according to whether a western

veneer has been implanted over a customary

law reality, or according to whether a
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religious system, notably Hindu or Moslem,

operates side by side with a western legal

structure, often at the level of personal family

and inheritance laws, and now extending to

property and commercial law as the rapid

expansion of Islamic law attests.40

While the reality of mixed systems has

always been recognised, analysts traditionally

have supposed that the components of these

systems would eventually evolve into an

integrated, systematic national whole.41

The remarkable persistence over time of the

distinct character of the sources that contri-

bute to what Glenn calls “mixité”, even in

the face of formal legal change, causes him

to question the limits of law-making activity.42

Legal policy makers may have to be prepared

to accommodate a higher level of tolerance

for complexity and pluralism in laws and

legal structures than traditional ideas about

the logical relationship between market-

oriented law and economic development

contemplate.

25 See Schlesinger supra note 2, p.758; S. Rowton

Simpson, Land Law and Registration (Cambridge:

Cambridge Univ. Press, 1976); D.C. Wadhwa,

Guaranteeing Title to Land: A Preliminary Study

(Bombay: Planning Commission, Government of

India, 1989); Jean Howell, “Deeds Registration in

England: A Complete Failure?” (1999), Vol. 58(2):

Cambridge Law Journal, p.367.

26 See Schlesinger supra note 2, especially

Chapter III.4 and pp.979-982. 

27 See Tomasz Suiwecki, “Secured Transactions in

Poland: Coping with the Traditional Thinking and

the New Challenges for Central and Eastern

Europe” (1999), Vol. 32: Uniform Commercial

Code Law Journal 25, p.51. 

28 See supra note 24.

29 See Pistor et al. supra note 10.

30 See Joachim Zekoll, “Kant and Comparative Law –

Some Reflections on a Reform Effort” (1996),

Vol. 70: Tulane Law Review, p.2719.

31 See supra note 23.

32 See supra note 22.

33 See supra note 24.

34 See, for example, Ron W. Harmer, “Comparison

of Trends in National [Insolvency] Law:

The Pacific Rim” (1997), Vol. 23: Brook Journal

of International Law, p.139; Lucille Barale,

“China’s New Security Law: A Closer Look” in

Norton and Andenas (eds) Emerging Financial

Markets and Secured Transactions (London/The

Hague/Boston: Kluwer Law International, 1998).

35 See Frederick Schauer, “The Politics and

Incentives of Legal Transplantation”, Center 

for International Development at Harvard

University, Working Paper No. 44, April 2000,

www.cid.harvard.edu/cidwp/044.htm.

36 See J.M. Smits, “Systems Mixing and in Transition:

Import and Export of Legal Models – The Dutch

Experience” in E.H. Hondius, Netherlands Reports

to the Fifteenth International Congress of Com-

parative Law, (Antwerpen/Groningen, Intersentis

Rechtswetenschappen, 1998), Vol. 1, p.11,

discussed by Esin Örücü, “Considering Paradoxes

for Legal Systems in Transition” (2000), Vol. 4.1:

Electronic Journal of Comparative Law.

37 See supra note 24.

38 See Steven E. Hendrix, “Myth of Property Rights”

(1995), Vol. 12: Arizona Journal of International

and Comparative Law, p.183.

39 See Robert C. Ellickson, “Property in Land”

(1993), Vol. 102: Yale Law Journal, p.1315.

40 See Schlesinger, supra note 2, p.283 and

sources referred to therein.

41 See H. Patrick Glenn, “Quebec: Mixité and Monism”

at 1-13 in Orucu et al., supra note 2.

42 Id.
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Thomas Meyer and Hans-Joachim Schramm, Research Assistants, 

GTZ Project Office, University of Bremen, Germany*

GTZ’s assistance for law reform
in transition countries 

Several organisations provide assistance for the legal reform process 

in transition countries. This article summarises the work of the Deutsche

Gesellschaft für Technische Zusammenarbeit (German Organisation 

for Technical Cooperation – or GTZ), and describes its “Law Reform in

Transition Countries” project. It notes that effective work is possible even

with limited financial resources and stresses that cooperation among 

donor organisations and the development of personal relations based 

on trust are crucial for the success of western support for legal reform 

in transition countries.



The need for western assistance in the pro-

cess of legal reform in central and eastern

Europe and the Commonwealth of Indepen-

dent States (CIS) was recognised at the very

beginning of the transition process. In 1992

the Deutsche Gesellschaft für Technische

Zusammenarbeit (German Organisation for

Technical Cooperation – or GTZ) participated

in giving assistance to the law reform process

in the CIS.1 Initially these projects, like those

of many other donor organisations, were often

uncoordinated and focused on individual

pieces of legislation. In addition, they lost

sight of the overall purpose, which was to

give support to the process of reforming an

entire legal system. 

One particular project proved to be espe-

cially successful: legal assistance for the

drafting of the new Civil Code of Georgia.

This was due to the will of the Georgian

officials to re-establish the rule of law 

and a legal system compatible with west

European standards and to the enthusiasm

of western experts, such as Prof. Knieper

from Bremen University. 

Experience gained in this project led to an

international conference, organised by 

Prof. Knieper and GTZ in Bremen in 1997.2

At this conference officials responsible for

legal reform in most of the CIS countries 

came together with representatives of

international and national donor organisations,

such as the World Bank, the EBRD, the

European Union, USAID, the Dutch Centre

for International Legal Co-operation (CILC)

and the German Foundation for International

Legal Co-operation (IRZ). The conference

produced the “Conclusions of Bremen”, 

in which participants agreed that western

assistance for the legal reform process can 

be effective only if: 

■ legal assistance is given not to specific

countries but to the region as a whole, thus

respecting the common legal background

and the common legal problems within

a transition period; and 

■ donors cooperate, keeping in mind that the

process of reforming an entire legal system

must be coherent and not lead to piecemeal

legislation.

In the aftermath of this conference, GTZ

launched the multinational project

“Assistance to Law Reform in Transition

Countries” headed by Prof. Knieper. The

project’s task is to co-ordinate and implement

GTZ bilateral legal reform projects in various

CIS countries3 and to organise and implement

legal consulting activities using the project’s

funds. Under this multi-regional programme,

local co-ordinators are active in nine CIS

countries4 and Mongolia, channelling requests

of the local authorities to the Project Office,

which answers these requests either through

its own staff or external experts. A third and

equally important task is the elaboration and

operation of the legal database LexInfoSys,

comprising almost all the relevant legislation

in the field of civil and commercial law of

these ten countries.5 The objective of this

database is to give lawmakers in the region

and interested persons from western countries

free access to the legislation of these states. 

It was decided to locate the Project Office

in the law faculty of Bremen University, thus

connecting legal counselling to current legal

debates in the West. To visitors from east

European countries, this choice may seem

surprising given the fact that Bremen is a

medium-sized city and the smallest federal

state in Germany. However, they soon became

aware that these features helped the project

to work efficiently. Cooperation with local

authorities is straightforward since personal

networks are in place, and the involvement

of the local judiciary, especially in the area

of training of judges, can be organised at

short notice in a town where all major courts

are within ten minutes’ walking distance.

Since its establishment, the Office has assist-

ed in the drafting of fundamental laws in the

field of private and economic law. Assistance

has been given to the drafting of the Civil

Codes of Azerbaijan, Georgia, Moldova (in

progress), Mongolia, Tajikistan, Turkmenistan

and Uzbekistan. Assistance was also provid-

ed in the elaboration of civil procedure codes,

company law, licensing and the registration

of commercial enterprises. As a unique

attempt to tackle the problem of reorganising

state administration, a law “on legal persons

of public law” was written in conjunction

with experts from Georgia. The spread of

UNCITRAL model legislation, especially in

the field of international arbitration, was also

promoted through conferences in Central Asia.

Finally the combined efforts of the Project

Office, the EBRD and the Dutch CILC have

supported the process of creating model laws

for CIS countries within the framework of the

Interparliamentary Assembly of the CIS in

St Petersburg. In close cooperation with the

Scientific Research Centre of CIS Countries

in Moscow, a CIS joint-stock company model

law was completed, work on a CIS securities

model law is presently under way and the

drafting of a CIS model labour code is

planned for the near future. 

This brief overview may give the impression

that a big organisation has been established.

Not at all! In 1997 Prof. Knieper started his

work alone with an administrative assistant

from Georgia. Currently two lawyers have

joined the project as research assistants,

supported by students. One reason for the
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1 In Germany, the German Foundation for Inter-

national Legal Co-operation (IRZ) and the GTZ are

sharing the task of giving support to legal reform

according to a geographical division between east

European countries and the non-European countries

of the CIS. 

2 Contributions published by M. M. Boguslavsky

and Rolf Knieper – financed by GTZ – as Wege

zu neuem Recht and as Genb r yjdjve ghfde

in Russian at Berlin Verlag Arno Spitz GmbH,

Berlin 1998.

3 Currently, bilateral projects are being run in

Armenia, Azerbaijan, Georgia, Kazakhstan,

Moldova, Mongolia and Uzbekistan.

4 Armenia, Azerbaijan, Georgia, Kazakhstan,

Kyrgyzstan, Moldova, Tajikistan, Turkmenistan

and Uzbekistan.

5 See www.gtz.de/lexinfosys. 
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project’s effectiveness is the lack of separa-

tion between administrative and expert’s

work. The project is based on the notion that

its members are responsible for the project’s

activities from the professional side as well

as from the organisational side. This does not

exclude consulting external expertise, when

appropriate. But it does rule out the tendency

to measure the success of a project by the

thickness of the “final report”.

After three years of work, it is possible to

look ahead to the future tasks, opportunities

and needs of legal reform projects.

From drafting to
implementation

In the early stages of legal reform the task

of western donors was to give assistance in

the drafting of laws that were necessary for

a market economy. It soon became clear that

this job could not be undertaken successfully

by designing laws “from scratch” but only

by taking into account legal history, which

places CIS countries in line with continental

European legal tradition. Seventy years of

Soviet rule distorted these common origins

but did not erase them. On the contrary,

some aspects of continental European legal

tradition, such as codification, were intro-

duced in countries that were formerly not

connected to European legal tradition. In

addition, by concluding Partnership and

Co-operation Agreements with most of the

CIS states, the European Union has fostered

the idea of spreading European law in these

countries.6

For two generations Soviet influence gener-

ated a uniform legal tradition in all its former

member states as well as informal networks

between scholars and practitioners based on

Russian language and on personal relation-

ships. However, this common background

does not lead to common results regarding

legal reform in CIS countries. Some of these

countries are eager to prove their sovereignty

by choosing their own path of legal reform,

while others are more inclined to follow

Russia’s legal development. Regarding the

newly adopted Civil Codes, countries can

be divided into two groups. One group still

follows the example of Russia’s Civil Code.

This includes Armenia, Kazakhstan,

Tajikistan and Uzbekistan. The other group,

including, Azerbaijan, Georgia, Moldova

(still under development) and Turkmenistan,

is following a Civil Code that is closer to

western models. The advantages and dis-

advantages of one group versus the other

have already been discussed elsewhere.7

There is also the issue of whether the CIS

countries should have similar legal systems

in view of their economic interconnection.

However, the decisive point is that almost all

CIS countries have adopted new Civil Codes

based on continental European legal

tradition, even Russia. 

In addition, most of the countries are current-

ly revising the first wave of commercial laws

that were adopted directly after independence

in 1991. However, regarding the “speed of

legal reform”, differences between the coun-

tries are obvious. Georgia, for example, is

quite advanced in its legal reform process.

An elaborated Law on Entrepreneurs was

adopted in 1994,8 integrating all organisa-

tional legal forms for entrepreneurial activity.

Thus, the judiciary could gain experience

with the new law, and its flaws could be

revealed by putting the law into practice.

This in turn would provide the momentum

for appropriate amendments. The same is true

for a second generation of bankruptcy laws,

the first of which was adopted in Georgia in

1996. In contrast, in Turkmenistan companies

are still governed by a company law of 1993

and are declared bankrupt according to a law

of the same year. 

Regarding the task of assisting the legal

reform process, this development leads to a

broadening of the functions that the Project

Office undertakes. On the one hand, further

work on existing laws is necessary to make

them compatible with international standards.

On the other hand, future activity also has

to focus on implementing these laws.

The implementation of laws can be supported

by different means. Perhaps the most impor-

tant support that western donors can give is

to train judicial staff and to help judges

become familiar with their new laws. At least

in the initial phase it is likely that western

expertise is useful for judges as they get

acquainted with their national laws, based on

the assumption that these laws are nearer to

current western legislation than to laws that

were in force when most of the judges were

appointed. 

In pursuit of this aim, the Project Office

organised workshops and seminars for judges,

lawyers and other interested target groups in

several countries. This is undertaken not only

to support existing training centres but to

start a dialogue between lawyers and juridi-

cal staff in transition countries and their

western counterparts, thus integrating them

into the global legal community. 

Another activity of the Project Office in this

area is the dissemination of information on

legal issues among the general public. For

example, the Project Office has supported TV

and radio broadcasting as well as flyers in

Georgia informing the public about the fun-

damentals of the new legal system and their

personal rights deriving from these changes.

Cooperation rather
than competition

After the break-up of the Soviet Union, inter-

national organisations such as The World

Bank and the EBRD, started to offer legal

reform assistance in CIS countries. In addi-

tion, western countries and the European

Union introduced various programmes pro-

viding financial support for the reform

process. In most of the western countries

specialised governmental organisations are

in charge of channelling these funds into

projects. These include GTZ in Germany,

USAID in the United States and CILC in the

Netherlands.9 With a view to legal reform,

additional governmental organisations have

been set up, such as the IRZ in Germany



and Agence de Coopération Juridique

Internationale (ACOJURIS) in France.

This multitude of donor organisations, if 

not co-ordinated, tends to produce counter-

productive results. For example, this is the

case if different legal solutions are presented

to the bewildered beneficiaries as “the only

way to solve a problem” or, even worse, 

if proposed regulations in different areas 

of law are hardly compatible with each

other.10 A striking example can be seen in

Turkmenistan, where a law on leasing was

adopted, probably with the advice of western

experts, six months after the new Civil Code,

which also contained regulations on leasing. 

In fact a kind of job sharing according to

subjects has partly developed. Under this

system, the World Bank assists on banking

regulations, USAID advises on company and

capital market laws, EU-Tacis works on the

protection of intellectual property and trade,

while lawyers from continental Europe advise

on the codification of civil law. Although this

approach reduces the risk of duplication or

contradictions, it does not consider adequate-

ly the problem of compatibility between laws

in different fields. For example, western legal

advice on company and capital market law is

not always consistent. Western advice can

lead to parallel provisions on closed joint-

stock companies and on limited liability

companies, which is hard to justify. 

In addition, the role and function of company

registers in relation to a capital market super-

visory body is not yet defined. This leads to

the problem of deciding which state body is

in charge once the charter capital of closed

companies or limited liability companies has

been paid in. Thus, capital market regula-

tions should not be proposed without taking

into consideration their implications regard-

ing company law and the corresponding

directives adopted by the European Union.11

Furthermore, experiences gained in eastern

European countries such as Hungary, the

Czech Republic and Poland are still under-

represented in the legal reform consulting

activity, although they are sometimes even

more relevant to the CIS countries than

sophisticated regulations of the West.

Of course, donor organisations are not the

only ones to blame if the results of legal

advice lag behind expectations. In many

cases the beneficiaries themselves do not 

co-ordinate legal assistance offered to them,

but let it drain away due to internal rivalries

and political intrigues. It is frequently the

case that parliamentary commissions and

executive bodies, such as ministries or the

presidential administration, do not cooperate

in their country’s successful transition

process but obstruct and hamper each 

other, with an eye on the next elections.

This situation emphasises the need for

western legal assistance to be co-ordinated.

Since the first step of co-ordination is infor-

mation, it has become general practice that

representatives of GTZ legal reform projects

make efforts to share information with other

donor organisations on a regular basis. 

However, this first step should be followed

by further efforts to cooperate in the interest

of beneficiaries. From their point of view,

advice is most useful when several options

for solving a legal problem are offered to 

east European lawmakers. Since western

countries have found different solutions,

which can scarcely be presented by experts

entangled in their own national legal system,

common projects are preferable, where

western experts from different countries and

financed by different donors participate. 

In line with this approach, the GTZ legal

reform project organised joint conferences

with experts from USAID in Georgia on

company law and capital market regulation.

In addition, the GTZ project, the EBRD and

the CILC have cooperated regarding CIS model

legislation, offering expertise therefore from

the Netherlands, Germany and from an interna-

tional perspective to east European colleagues.

Trust is based on
personal relations

As experience from both sides shows, assis-

tance for legal reform is based to a great

extent on personal relations and respective

trust. Local reformers have to be sure that

experts are experts and not gold-diggers, and

Westerners have to be sure that local officials

are interested in reform and not in business

trips. Within the GTZ project such stable per-

sonal relations have been established. This is

especially true for Georgia but also by now

for other countries in which the Project Office

is active. This personal network includes

representatives of other donor organisations.12

These personal relations can develop only

on the basis of stable working conditions for

an extended period of time. In sharp contrast

to this, the tendency of some donor organisa-

tions to change their staff based on a set

timetable has to be denounced. In the diffi-

cult working conditions that exist in the CIS

two years are needed to establish trustworthy

working relations. If experts or contractors

6 Partnership and Co-operation Agreements were

ratified by Armenia, Azerbaijan, Georgia,

Kazakhstan, Kyrgyzstan, Moldova, Russia,

Turkmenistan, Ukraine and Uzbekistan.

7 For an example of critical remarks on Russia’s

Civil Code, see Rolf Knieper, “Stability and Transi-

tion in the Civil Code of the Russian Federation”

(1999), Vol 44: McGill Law Journal, p.259.

8 All laws cited in this article can be found in the

database LexInfoSys, most of them in Russian:

www.gtz.de/lexinfosys.

9 In the United Kingdom a former governmental

organisation for technical and legal assistance,

the “Crown Agents”, was partly privatised while

government assistance is controlled by the

Department for International Development. 

10 In some instances, even projects of a single

organisation are not co-ordinated.

11 In addition, the Partnership and Co-operation

Agreements for the CIS have committed the

countries to make efforts to approximate their

legislation to EU law. 

12 An example of this was the excellent cooperation

with David Bronheim of USAID, which was

tragically curtailed by his death in a car accident. 
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are called back for the purposes of “rotating”,

networks are destroyed and valuable time is

needed to re-establish these contacts. 

Political structures in transition countries

change continuously and for successful 

work, it is necessary to react to these changes

very carefully. Personal relationships run 

the risk of corruption, so it is important that

relationships with donors are not confidential 

but transparent. 

Conclusions

The process of legal reform in the CIS is

cumbersome and raises some unprecedented

legal problems. However, if there is political

will in transition countries to reform their

legal system according to western standards,

at least the final destination is clear: a legal

framework for a market-based economy.

Western assistance can provide valuable

assistance to this process if donor organisa-

tions cooperate, if legal history is taken into

account and if reform follows a consistent

approach. Georgia can be seen as a leading

example of successful legal reform. 

GTZ’s “Assistance to Law Reform in

Transition Countries” project, established

in 1997 and run through its Office at Bremen

University, has been able to contribute to the

law reform process in Georgia and in several

other CIS countries in the field of civil and

commercial law. These results and the legal

database LexInfoSys were achieved with

modest funds on the basis of the enthusiasm

of its staff, a flexible administration and

a spirit of responsibility for legal as well

as organisational matters.
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