
TSIBANOULIS & PARTNERS 
LAW FIRM 

___________________________________________ 

 

 
 
 
 
 
 
 

18 & 24  OMIROU STR,   106 72  ATHENS - GREECE 
TEL.: +30 210 3675 100   FAX: +30 210 3675 188   

  
 
 
 
 

EBRD LEGAL TECHNICAL ASSISTANCE PROJECT 
 
 

ADVISORY SUPPORT TO THE ALBANIAN 
FINANCIAL AUTHORITY ON DRAFTING THE 

NEW LAW ON BONDS 
 
 
 
 

ACTION PLAN 
(Phase I) 

December 12, 2006 
 
 
 
 
 
 
 
 
 

Contract with the European Bank for Reconstruction and Development 
No C15705/GRE-2006-06-01 

 
This initiative is financed by the Hellenic Cooperation fund 

 E-mail: info@tsibanoulis.gr 
 



ΤSIBANOULIS & PARTNERS     
 

 2



ΤSIBANOULIS & PARTNERS     
 

Table of Contents 
Executive Summary 4 
Summary of Recommendations 7 

CHAPTER I: ISSUING BONDS AS MEANS OF FINANCING 11 
A. General: Structure and characteristics of bonds 11 
B. General policy issues for developing a domestic bond market 12 

1. Bonds as an alternative form of domestic debt finance for corporations 12 
2. Lower cost of capital 12 
3. Reduced risks associated with maturity and currency mismatch 13 
4. Efficient pricing of credit risk 13 
5. Broadening of capital markets 14 

C. Rationale for developing a market for bonds in Albania 14 
1. General 14 
2. Offering an alternative means of long-term financing with lower capital costs 15 
3. Mitigating the effects of a failure of the banking system for the economy 16 
4. Providing savers with a wider range of saving options 16 
5. Providing firms with the instruments for a better risk management 17 
6. Providing efficient pricing of credit risk 17 
7. Positive implications on banks 18 
8. Local Government Borrowing and Issuance of bonds 18 
9. Promoting financial stability and monetary policy 23 
10. Conclusions 24 

CHAPTER II. KEY ISSUES IN DEVELOPING A BOND MARKET IN ALBANIA 26

A. Introductory note 26 
B. Governmental policy issues regarding the development of a bond market in Albania 26 

1. Ensuring the stability and predictability of the macroeconomic environment 26 
2. The Government as an issuer of benchmark bonds and the creation of the market infrastructure
 28 
3. Building consensus 29 
4. Providing a well functioning financial system 29 

C. Facilitating the development of a primary market for corporate bonds in Albania 30 
1. The liquidity of a primary market for corporate bonds as a general policy issue 30 
2. Transparency and disclosure in the primary market through the prospectus 32 
3. The importance of underwriting services in the development of a bond market 39 
4. The role of Banks in the development of a primary bond market in Albania 51 
5. Corporate Governance Issues 52 
6. Offering a wide range of bonds to the market 67 
7. Tax treatment of bonds 70 

D. Developing a liquid secondary market for corporate bonds 72 
1. Introductory note 72 
2. Market making as an alternative in consideration of the lack of a secondary market in Albania
 72 
3. The role of the underwriter as market maker 73 

ANNEX I 75 
ANNEX II 76 

 3



ΤSIBANOULIS & PARTNERS     
 

Executive Summary 

1. At present there is no legislation for corporate and municipal bonds in 
Albania. Thus no corporate and municipal bonds market exists. Furthermore, the 
following parameters must be taken into consideration: a) the stock exchange, albeit 
existing is not functioning and b) the financial sector in Albania is bank driven.  
There are a number of reasons for which the Albanian economy would benefit from 
the development of a market for bonds. For the development of private 
entrepreneurship in Albania broad access to finance going beyond the banking sector 
is essential. Through the development of the bond market firms can reduce the overall 
cost of capital by facilitating bank disintermediation. The presence of an active and 
efficient domestic bond market would give corporations an alternative means of 
raising debt capital in the event that banks were unable to do so, thus ameliorating any 
potential adverse effect that a bank-credit crash may have on the economy. 
Furthermore an active and efficient bond market would broaden capital markets by 
offering savers opportunities to invest in a wider range of assets and would provide 
efficient pricing of credit risk. Finally it would promote financial stability and 
monetary policy. 
 
2.  The key issues and policies for the development of a bond market can be 
outlined in a three stage development approach. In the initial stage, emphasis should 
be given on building consensus through discussions among the representatives of the 
Government, the Central Bank and key market participants regarding the importance 
of bond market development for effective debt management. In the second stage, the 
development of an effective primary market for corporate bonds should be 
emphasised. In the third stage, the development of a secondary market for corporate 
bonds would be the centrepiece.  
 
3.  Building consensus and establishing a stable macroeconomic environment are 
key elements for the development of an active bond market in Albania. Overall the 
Albanian financial system does not appear to be highly vulnerable to immediate 
macroeconomic or financial sector shocks. Prudent monetary and fiscal policies have 
contributed to a stable macroeconomic environment, so that from a macroeconomic 
point of view, the Albanian financial system is suitable for the development of a 
viable market for bonds. 
 
4.  For the introduction and smooth functioning of corporate and municipal bonds 
a regulatory framework with widely accepted and/or practiced standards for 
disclosure, auditing, and accounting or financial reporting is required. These rules are 
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generally of vital importance for the development of the Albanian economy and 
should be promoted independently of the bonds legal framework. Investors need full, 
timely and accurate disclosure to make informed investment decisions. This requires 
clearly defined market rules and high transparency standards. In the case of Albania, 
it is recommendable to implement a disclosure - based assessment, while ensuring 
that widely acceptable/practiced informational standards are applied for this matter. 
Debt securities offered to the public should be accompanied by the issue of a 
prospectus by the issuer according to Directive 2003/71/EC of the Council and the 
European Parliament dated 4 November 2003 on the prospectus to be published when 
securities are offered to the public or admitted to trading and amending Directive 
2001/34/EC (the “Prospectus Directive”). Furthermore the issuers of bonds must 
comply with the requirement to disclose periodic and ongoing information about them 
based on widely acceptable/practiced informational standards according to the 
principles set by the Directive 2004/109/EC of the Council and the European 
Parliament, dated 15 December 2004 on the harmonisation of transparency 
requirements in relation to information about issuers whose securities are admitted to 
trading on a regulated market and amending Directive 2001/34/EC (the 
“Transparency Directive”). 
 
5.  In terms of corporate governance, relevant rules must be established in 
Albania for the protection of both shareholders and bondholders (including audit 
process integrity, independence of directors, establishment of bondholders’ 
representatives etc.). The existence of such rules shall substantively contribute to the 
attraction of bondholders-investors as the latter will feel safer and more confident in 
investing in a company which shall be prudently managed and shall attribute equal 
treatment to its bondholders-investors. Finally, the management structure of joint 
stock companies should be simplified (on the model adopted by the banking sector) in 
order to attract the establishment of joint stock companies and thus to increase the 
number of potential corporate bond issuers in the country. 
  
6.  The role of underwriters is also of vital importance for the development of an 
active bond market in Albania. Although the Prospectus Directive does not impose 
the existence of an underwriter every time that a prospectus is published on a public 
offer, it does not forbid it either. We are of the opinion that the situation of the capital 
market in Albania makes the existence of an underwriter necessary in every public 
offer of securities - therefore also of corporate bonds- since the underwriter functions 
as a controlling mechanism for securing the complete and accurate disclosure of 
information to investors. The underwriters’ role should be undertaken by banks in that 
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way safeguarding, through their credibility and recognised status, the integrity of the 
issuance of the corporate and/or municipal bonds as well as the accuracy of the 
information provided through the prospectus. 
 
7.  Due to the inactivity of a secondary market (stock exchange), the trading 
infrastructure of bonds at this stage should comprise over the counter trading, which 
shall be executed by market makers. The role of the market maker in Albania should 
be undertaken by banks. The correlation between the role of the underwriter and the 
role of the market maker in a market like the Albanian one, in which the majority of 
auditing companies are not duly developed and where the mechanisms of the market 
don’t function in all fields overall, could function positively – at least in the current 
phase of development - for the overall institutional development of the capital market 
and for the promotion of the reliability of its bodies.  
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Summary of Recommendations 
 
I. Governmental policy issues regarding the development of a bond market 

in Albania 
 

1. Government should promote the establishment of a bond market 
infrastructure through new legislation on this matter including inter alia 
the removal of legal impediments, rationalisation of tax distortions on 
bond trading, promotion of market transparency and disclosure and 
encouragement of market making. Central Bank and Financial 
Supervisory Authority (FSA) should assist by implementing the 
necessary regulatory measures (p. 28-29). 

 
2. Establishment of a high level coordination committee for the supervision 

of the bond market development agenda to be comprised of 
representatives of the Ministry of Finance, the Central Bank, the FSA 
and other competent regulatory bodies (p. 29). 

 
 
II. Local Government Borrowing and Issuance of bonds 

   
3. Provision for a notification obligation to the relevant public register (to 

be established) in the case of default concerning the municipal bond and 
for the monitoring of the municipal debt process in general (p. 23). 

 
4. Introduction and promotion of private guaranties/collateral instruments 

or state guarantee to enhance the credibility of the municipal bonds (p. 
23). 

 
 
III. Transparency and disclosure in the primary market through the 

prospectus 
 

A. The Prospectus 
 

5. Implementation of a disclosure-based assessment for the approval of 
primary corporate/municipal bond offerings (p. 32-33). 

 
6. Clear differentiation between private placement and public offering (p. 

33). 
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7. Enhancement, update and harmonization of the applicable legal 
provisions on the content of the prospectus in accordance with European 
law (i.e. the Prospectus Directive and EU Regulation 809/2004 dated 29 
April 2004 implementing Directive 2003/71/EC of the European 
Parliament and of the Council as regards information contained in 
prospectuses as well as the format, incorporation by reference and 
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publication of such prospectuses and dissemination of advertisements), 
to include among other the obligation to provide information on risk 
factors related to the issuer’s field of activity, provisional estimations for 
future profits, the issuer’s raising own funds, information on the 
employees of the issuer, the main shareholders of the issuer’s company, 
the participation of the issuer in other companies etc.. (p. 35-36). 

 
8. Equal disclosure requirements to both corporate and municipal bonds (p. 

36). 
 

B. Transparency standards 
 

9. More precise legal provisions on the manner of publication of the 
relevant information (p. 39) 

 
10. Information which is disclosed to the FSA, the stock exchange and 

securities/shareholders of companies to be disclosed also to the public (p. 
39). 

 
11. Inclusion of procedures on the disclosure of information to debt 

securities’ holders as described in the Transparency Directive (p. 39).  
 

 
IV. The importance of underwriting services in the development of a bond 

market 
 
12. Imposition of a mandatory involvement of an underwriter in all cases of 

securities offered to the public (p. 40-41). 
 
13. Introduction of rules for the prevention of conflicts of interests between 

the underwriter and investors as well as between the underwriter and the 
issuer (p. 41-42). 

 
14. Enrichment of the existing provisions on the civil liability of underwriter 

concerning the accuracy of the prospectus.  Introduction of provisions a) 
to facilitate the exercise of the investors’ claims b) to prohibit possible 
liability exemption clauses in favour of the issuer or the underwriter and 
c) to provide for the joint and several liability of co-underwriters in 
charge of the prospectus’ content towards the damaged investor (p. 45-
47). 

 
15. Completing the existing provisions on administrative sanctions and 

increase of the maximum amount of fines to be imposed taking into 
consideration the level of the underwriter’s fault and the height of the 
damaged caused, in order to enhance their “general preventive” function 
(p. 48).  
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16. The collaboration between the FSA, the Central Bank and other 
governmental or non-governmental organizations, exercising their 
activities in the financial market should be enhanced, in order to avoid 
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regulatory arbitrage and to give to all the authorities the ability to take 
immediate action against any form of violation, irrespectively of which 
authority detected the illegal action (p. 50). 

 
 

V. The role of Banks in the development of a primary bond market in 
Albania 

 
17. Apart from the underwriting and market maker services to be provided 

by banks, the development of credit rating procedures in the domestic 
market is essential for the development of an active bond market (p. 51-
52).  

 
 
VI. Corporate Governance issues 
 

18. Set up of one single set of corporate governance rules for all kinds of 
securities (p. 54-55). 

 
19. Board of Directors to be comprised of at least three members, with a 

majority of non-executive and independent members (or the Supervisory 
Board if to remain). Independent members to be also comprised in the 
Audit Committee (see recommendation 31 below) (p. 58). 

 
20. Possible acquisition by the members of the board of directors of a small 

number of shares or other securities in the company such as bonds in 
order for the management to prevent such executives from seeking short 
term profitability of the company, thus impairing the performance of the 
obligations of the company under the terms of the bond loan (p. 59). 

 
21. Establishment of Internal Rules & Regulations for issuers of publicly 

offered corporate bonds (p. 59).  
 
22. Drafting by issuers of publicly offered corporate bonds of an annual 

Corporate Governance report (p. 59). 
 
23. Reform of the two-tier system in order to include the option for joint 

stock companies to opt-out from the requirement to have a Supervisory 
Board with participation of representatives of the employees, or at least 
limit the number of employees’ representatives therein (p. 58-59); 

 
24. Introduction of an obligation to refrain from actions which entail 

conflicting interests of the members of the Board of Directors with the 
company’s interests (p. 61). 

 
25. Adoption of sound and clear rules concerning the independency, 

experience, qualifications, fees and other obligations of auditors to be 
performing audits in public companies in accordance with independency 
and competency standards laid down by European Law (p. 63).  
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26. Drafting of annual financial statements of public companies whose 
securities are listed or bonds are publicly offered according to 
International Accounting Standards (p. 63). 

 
27. Establishment of an Audit Committee for the supervision of the auditing, 

of the company’s internal control and risk management systems (p. 63).  
 
28. Factors such as the company’s financial performance to be taken into 

consideration upon determination of the management fees (p. 65). 
 
29. Establishment of the obligation on the bond issuer to appoint an 

independent bondholders’ representative (p. 66-67). 
 
30. Specific regulation of the bondholders’ rights in case of liquidation of 

the issuer (p. 67). 
 

 
VII. Offering a wide range of bonds to the market 

 
31. Bond loan legislation to provide for a range of bond types (e.g. bonds 

convertible into or exchangeable with the issuing company’s shares) (p. 
68-69). 

 
32. Introduction of provisions to enhance the attractiveness of convertible 

bonds as forefighter of the shares to be listed in the stock exchange (p. 
68-69).  

 
 

VIII. Tax treatment of bonds 
 
33. Implementation of a tax regime for bonds imposing withholding taxes on 

the source of income to be payable by the issuer (p. 70-71). 
 
 

IX. Market making as alternative in consideration of the lack of a secondary 
market in Albania   
 
34. Granting to the banks the power to act as market makers/dealers to 

execute over the counter trading of bonds (p. 72-73). 
 
35. Imposition on the issuers of publicly offered corporate/municipal bonds 

of the obligation to list their bonds in the stock exchange or at least to 
secure their trading over the counter through an appointed market maker 
(p. 73).  
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CHAPTER I: ISSUING BONDS AS MEANS OF FINANCING 

A. General: Structure and characteristics of bonds 

Bonds are debt instruments denoting the obligation of an issuer to satisfy a holder’s 
claim to capital repayment and interest (and/or any other commitments entered into by 
the issuer). The basic features of each bond are – apart from the zero-coupon bonds 
mentioned hereafter - the par value (which will normally be the redemption value), 
the coupon/interest rate and the maturity period1.  
 
The structural characteristics of bonds are varied and, in recent years, they have 
become increasingly complex2. In case of unsecured bonds, the holders, like other 
creditors, have a claim over the company’s general pool of assets. On the other hand 
there are bonds, which are secured on specific assets of the issuer or benefit from 
credit enhancements (e.g. third party guarantees, letters of credit etc.). Moreover 
bondholders may have other protection as a result of specific covenants entered into 
by an issuer, or as a result of being ranked ahead of other bondholders or creditors. A 
significant feature of recent years has been the growth in bonds secured on domestic 
mortgages and future income streams, such as credit receivables or specific future 
sales income (e.g. highway tolls, sport stadia ticket sales).  
 
Issuers generally pay a fixed interest rate although a significant minority of bonds 
offer a floating rate that adjusts in line with a reference interest rate. Interest is usually 
paid at fixed intervals (i.e. monthly, semi-annually, quarterly, annually or upon 
maturity). Some companies also issue zero coupon bonds, where investors receive no 
interest during the life of the bond but instead subscribe for the bond at a substantial 
discount to the bond’s par value.  
 
In general, bonds have an original maturity of at least one year. Very often, bonds of 
less than 5 years' original maturity are issued as programmes of medium term notes. 
At the other end of the spectrum, maturities may range up to 30 years. For example, 
bonds may contain call provisions, embedded options, or conversion rights. Some 
bonds have put or call options attached that provide for the possibility of early 

 
1  For a general assessment of the types and structures of bonds, s. IOSCO, Report of the 
Technical Committee on Transparency of Corporate Bond Markets (May 2004), p. 3-4, (available at 
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD168.pdf). 
2  IOSCO, Report of the Technical Committee on Transparency of Corporate Bond Markets 
(May 2004), p. 3. 
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redemption at the initiative of the investor or issuer, respectively. In addition, bonds 
convertible into preferred or common shares of the issuer (or, sometimes of another 
issuer) are a significant element in most bond markets.  
 

B. General policy issues for developing a domestic bond market 

1. Bonds as an alternative form of domestic debt finance for corporations 

The motivations for developing debt markets are partly specific (related to satisfying 
particular borrowing needs efficiently) and partly general (related to making financial 
markets function more effectively). As a general remark, the presence of an active and 
efficient domestic bond market provides the issuers with an alternative means of 
raising debt capital in the event that banks were unable to do so, thus mitigating any 
potential adverse effect that a bank-credit crash may have on the economy3. It is also 
argued that a bond market can help accelerate the resolution of a banking crisis, by 
allowing the banking system to recapitalize its balance sheets through securitization4. 

2. Lower cost of capital 

A domestic bond market also helps issuers reduce their financing costs in two 
different ways5. First of all, an active bond market allows issuers by means of bond 
issuance, to borrow directly from investors, thus facilitating disintermediation and 
avoiding the charges related to the administrative costs that arise from arranging 
loans6. Secondly, through the issuance of bonds, firms may tailor their asset and 
liability profiles to reduce the risk of maturity and currency mismatch on their balance 
sheet. As a result borrowers enjoy a lower cost of debt financing. 
 

                                                 
3  Philip Turner, “Bond markets in emerging economies: an overview of policy issues”, BIS 
Working Paper Nr. 11, p. 3, IOSCO, Report of the Emerging Markets Committee on the Development 
of corporate bond markets in emerging market, countries (May 2002), p. 3 (available at: 
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD127.pdf); Richard J. Herring and Nathporn 
Chaturispitak “The Case of the Missing Market: The Bond Market and Why It Matters for Financial 
Development” ADB Institute Working Paper, July 2000 (available at 
http://fic.wharton.upenn.edu/fic/papers/01/0108.pdf). 
4  IOSCO, Report of the Emerging Markets Committee on the Development of corporate bond 
markets in emerging market, countries (May 2002), p. 3, Philip Turner, “Bond markets in emerging 
economies: an overview of policy issues”, BIS Working Paper Nr. 11, p. 3.  
5  IOSCO, Report of the Emerging Markets Committee on the Development of corporate bond 
markets in emerging market, countries (May 2002), p. 4,  
6  Although corporations still go through underwriters, brokers and dealers to raise debt finance, 
competition among these intermediaries is more intense compared to that between commercial banks, 
pushing down their intermediation costs. 
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3. Reduced risks associated with maturity and currency mismatch 

In addition to the lower cost of capital, a developed bond market reduces the 
borrowers risks associated with maturity and currency mismatch7: Informational 
asymmetry between lenders and borrowers results in banks relying on short-term 
credit to limit the time during which opportunistic borrowers can exploit lenders 
without being in default. Consequently, corporate borrowers that undertake long-term 
investment commitments may face the difficulty in matching the long-term cash 
inflows from their investment assets against the short-term cash outflows from their 
bank loans. Corporate bond markets allow firms to mitigate this problem, by letting 
firms tailor their liabilities and assets according to their needs; if a firm observes a 
lengthening of the maturity of its assets, it may issue corporate bonds with similar or 
longer maturities and use the issuance proceeds to retire shorter maturity debt (e.g. 
short-term bank loans). The same principle allows firms to mitigate the foreign 
exchange risk in case their proceeds are denominated in domestic currency. In such 
case, the existence of a domestic corporate bond market allows domestic firms who 
have revenues denominated predominantly in domestic currency to issue local 
currency bonds, thus alleviating the currency mismatch problem by matching their 
currencies of their cash inflows and cash outflows8. 

4. Efficient pricing of credit risk 

One of the fundamental reasons for developing a bond market is to make financial 
markets more complete by generating market interest rates that reflect the opportunity 
cost of funds at each maturity9. Since expectations of all bond market participants are 
incorporated into bond price, firms are guided by an accurate cost of capital in making 

                                                 
7  Philip Turner, “Bond markets in emerging economies: an overview of policy issues”, BIS 
Working Paper Nr. 11, p. 3, IOSCO, Report of the Emerging Markets Committee on the Development 
of corporate bond markets in emerging market, countries (May 2002), p. 4 and 5, Richard J. Herring 
and Nathporn Chaturispitak “The Case of the Missing Market: The Bond Market and Why It Matters 
for Financial Development” ADB Institute Working Paper, July 2000. p. 35, Gerard Jr. Caprio and 
Demirguc-Kunt Asli, “The Role of Long Term Finance: Theory and Evidence”, World Bank Working 
Paper, February 1997. 
8  To illustrate, if a firm has most of its revenues denominated in local currency and if most of its 
borrowing is in US dollars; a depreciation of the domestic currency against the dollar would threaten its 
solvency. This is because the firm’s local currency denominated revenues may not be able to offset its 
increased domestic currency outflows necessary to service its ballooning US dollar bond obligation. 
9  Philip Turner, “Bond markets in emerging economies: an overview of policy issues”, BIS 
Working Paper Nr. 11, p. 2, IOSCO, Report of the Emerging Markets Committee on the Development 
of corporate bond markets in emerging market, countries (May 2002), p. 5 and 6, Nils H. Hakansson, 
“The Role of Corporate Bond Markets in an Economy – and in Avoiding Crises” University of 
California, Berkeley (1998). 
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investment decisions. Thus the efficient pricing of credit risk, can contribute to an 
efficient allocation of capital in the economy10.  

5. Broadening of capital markets 

An active and efficient bond market broadens capital markets by offering savers 
opportunities to invest in a wider range of assets, thus allowing them to meet their risk 
profiles better and to make more optimal asset allocation decisions. In addition, the 
presence of a viable bond market allows financial institutions to better manage the 
maturity structure of their balance sheets, especially those with long-term liabilities 
such as life insurance companies and pension funds, which may otherwise be forced 
to charge their policyholders a higher premium to offset risks arising from maturity 
mismatch11. 

C. Rationale for developing a market for bonds in Albania 

1. General 

The financial sector in Albania is – like in other emerging economies (e.g. Bosnia 
Herzegovina, FYR Macedonia, Montenegro and Serbia) - dominated by banks12. The 
Albanian banking sector, now fully private and predominantly foreign-owned, 
dominates the financial sector with assets of 52% of GDP and over 90 percent of all 
financial intermediaries’ assets13.  From the meetings we had at the Bankers’ 
Association in Albania and the Bank of Albania it became clear that the banking 
system is highly liquid, with liquid assets at a high 75 percent of total assets, owing 
largely to a lack of lending opportunities and relatively high and safe returns on 
government securities14.  
 

                                                 
10  IOSCO, Report of the Emerging Markets Committee on the Development of corporate bond 
markets in emerging market, countries (May 2002), p. 6, Richard J. Herring and Nathporn 
Chaturispitak “The Case of the Missing Market: The Bond Market and Why It Matters for Financial 
Development” ADB Institute Working Paper, July 2000. p34. 
11  Philip Turner, “Bond markets in emerging economies: an overview of policy issues”, BIS 
Working Paper Nr. 11, p. 2, IOSCO, Report of the Emerging Markets Committee on the Development 
of corporate bond markets in emerging market, countries (May 2002), p. 5, for a discussion of the 
policy issues raised by institutional investors, s. J. Carmichael and M. Pomerleano, “Development and 
Regulation of Non-Bank Financial Institutions, World Bank, Washington DC (March 2002).  
12  International Monetary Fund (IMF), Albania – Financial Stability Assessment Report (2005), 
p. 10.  
13  IMF, Albania – Financial Stability Assessment Report (2005), p. 10. 
14  IMF, Albania – Financial Stability Assessment Report (2005), p. 10. 
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On the other hand, there are no active capital markets in Albania15. The low level of 
financial intermediation in this area constitutes an important impediment to the 
development of the private sector.16 The causes of this problem are both legal and 
practical. Some of the factors that have contributed to this poor performance include 
uncertainties in the legal regime for secured transactions, poor standards of corporate 
governance and deficiencies in the financial markets legislation. In particular, the 
legal framework with respect to the issue of bonds is deficient. Only Article 2 para. 1 
of Law Nr. 8080 dated 1 March 1996 on Securities, as amended (hereinafter referred 
as the “Law on Securities”) makes a general reference to bonds, as securities which 
constitute the object of negotiation in the Exchange. There are no further distinctions 
as to the type of bonds with the exception of article 150 of Law Nr. 7368, dated 19 
November 1992 on Commercial Companies, as amended (hereinafter referred as the 
“Law on Commercial Companies”), where mention is made to the increase of the 
share capital through a conversion of the bonds into shares.  
 
Broad access to finance is essential for the development of private entrepreneurship17. 
Without credit, companies cannot grow and develop, and innovative ideas may never 
be implemented. Although there are 16 banks currently operating in the market, not 
all of them are active in lending to the economy and the current level of financial 
intermediation needs to be enhanced and give a stronger impetus to the development 
of private sector. Increasing corporate financing, particularly to small and medium 
size enterprises is an important challenge in the financial sector. Bearing in mind the 
bank-driven financial sector in Albania, there are a number of reasons for which the 
Albanian economy would benefit from the development of a market for bonds. 

2. Offering an alternative means of long-term financing with lower capital costs 

Overall, while the Albanian banking sector has demonstrated relatively good 
performance in recent years, with high levels of earnings and capitalization and a low 
level of classified or non-performing assets, accelerating credit growth may become a 
drag on performance in the future. A risk associated with a spurt in credit growth is an 
inability of banks to process the loans in a timely manner, leading to misestimations 
of liquidity needs and errors in documentation and recording18. That might lead to 
higher lending costs, which will eventually make bank lending an unattractive option 

                                                 
15  European Bank for Reconstruction and Development (EBRD), Strategy for Albania – Report 

(2004), p. 21. 
16  EBRD, Strategy for Albania – Report (2004), p. 21. 
17  EBRD, Strategy for Albania – Report (2004), p. 21, 24   
18  IMF,, Albania – Financial Stability Assessment Report (2005), p. 13 

 15



ΤSIBANOULIS & PARTNERS     
 

for financing. As previously mentioned19, through the development of the bond 
market firms can reduce the overall cost of capital by facilitating bank 
disintermediation, through allowing directs access to investors, as well as by tailoring 
their asset and liability profiles to reduce the risk of maturity and currency mismatch 
on their balance sheets.  

3. Mitigating the effects of a failure of the banking system for the economy 

A further reason for developing a bond market in Albania is to avoid concentrating 
intermediation uniquely on banks. Since banks are highly leveraged, this may make 
the economy more vulnerable to crises. It has been argued that over-reliance on bank 
lending for debt financing exposes an economy to the risk of a failure in the banking 
system20. The implication is that a banking crisis can therefore affect economic 
activity in Albania suddenly and adversely because companies would find themselves 
credit-constrained and be forced to abandon investment spending, culminating in a 
reduction of aggregate demand through the multiplier effect. The damage caused by 
such crises to the real economy is generally much higher, and the restructuring 
process more difficult, in the absence of a well functioning bond market. Economic 
activity may decrease until the banking system can be recapitalized. As experience in 
Asia has shown this can be a very painful process21. 
 

4. Providing savers with a wider range of saving options. 

The reliance of Albania exclusively on banks for debt financing leads to a major loss 
of welfare to savers, who are less well off than they would be with the option of 
investing in a well functioning bond market. Without a well functioning bond market, 
savers face a dimished array of asset choices22.  Furthermore, savers are likely to hold 
substitute assets such as bank deposits, and to a lesser extent equity. In extreme 
circumstances, they may also acquire more nonfinancial assets such as property, gold 
or jewellery that ultimately reduce the supply of savings that can be mobilized for 
                                                 
19  See Chapter I, section B, 2. 
20  Philip Turner, “Bond markets in emerging economies: an overview of policy issues”, BIS 
Working Paper Nr. 11, p. 3, IOSCO, Report of the Emerging Markets Committee on the Development 
of corporate bond markets in emerging market, countries (May 2002), p. 3. 
21  Richard J. Herring and Nathporn Chaturispitak “The Case of the Missing Market: The Bond 
Market and Why It Matters for Financial Development” ADB Institute Working Paper, July 2000, p. 
40, Julia Leung, “Developping bond markets in Asia:Experience with ABF2”, BIS Working Paper Nr. 
26, Pongsak Hoontrakul, “Should Thailand Have Bank Based or Stock Market Based Financial 
System?”, discussion paper, SASIN-GIBA (1996), Robert F. Emery, “The Bond Markets of 
Developing East Asia”, Boulder Colorado: Westview Press (1997).  
22  Philip Turner, “Bond markets in emerging economies: an overview of policy issues”, BIS 
Working Paper Nr. 11, p. 3 

 16



ΤSIBANOULIS & PARTNERS     
 

productive investment. In the long run, this could result in a lower level of economic 
welfare23. An active and efficient bond market would broaden capital markets by 
offering savers opportunities to invest in a wider range of assets. This allows them to 
meet their risk profiles better and to make more optimal asset allocation decisions. 

5. Providing firms with the instruments for a better risk management 

An active bond market may provide borrowers with the instruments for reducing the 
risk associated with maturity (or currency mismatch). In a bank reliant financial 
system of an emerging market, like Albania, corporate borrowers that undertake long-
term investment commitments may face the difficulty of matching the long-term cash 
inflows from their investment assets against the short-term cash outflows from bank 
loans. The desire to avoid this maturity mismatch may encourage firms to stay away 
from long-term investments or entrepreneurial ventures that have a long-term 
payoff24. In the long run, this may result in a decline in the economy’s productive 
capacity, since most capital investments are of a long-term nature, like infrastructure, 
public utilities, housing and capital intensive industries25. Bond markets allow firms 
to mitigate this problem, by providing borrowers with the possibility of issuing debt 
that is better matched to their needs26.   

6. Providing efficient pricing of credit risk 

In economies without a bond market, like Albania, bank-determined interest rates 
may not be competitively determined and thus may not reflect the true opportunity 
cost of capital. For instance, banks may collude to set interest rates or may fix them at 
government mandated levels. It has also been argued that banks may not assess credit 
risk as well as bond investors do27. The lack of a clear measure of the opportunity cost 

                                                 
23  Richard J. Herring and Nathporn Chaturispitak “The Case of the Missing Market: The Bond 
Market and Why It Matters for Financial Development” ADB Institute Working Paper, July 2000, p. 
34, Nils. H. Hakansson, “The Role of a Corporate Bond Market in an Economy – and in Avoiding 
Crises”, China Accounting and Finance Review, vol.1, No.1, March 1999 (available at 
http://haas.berkeley.edu/finance/WP/rpf287.pdf). 
24  Richard J. Herring and Nathporn Chaturispitak “The Case of the Missing Market: The Bond 
Market and Why It Matters for Financial Development” ADB Institute Working Paper, July 2000, p. 
35, 36. 
25  Richard J. Herring and Nathporn Chaturispitak “The Case of the Missing Market: The Bond 
Market and Why It Matters for Financial Development” ADB Institute Working Paper, July 2000, p. 
35, 36. 
26  See under Chapter I, Section B.3 of this Draft Action Plan.  
27  Nils H. Hakansson, “The Role of Corporate Bond Markets in an Economy – and in Avoiding 
Crises” University of California, Berkeley (1998), IOSCO, Report of the Emerging Markets Committee 
on the Development of corporate bond markets in emerging market, countries (May 2002), p. 5 
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of capital may result in firms inefficiently allocating capital, leading to a reduction in 
economic welfare in the long term28. 

7. Positive implications on banks 

The view that increased bond issuance just takes away profitable business from banks 
is oversimplified. Although without competition from the bond market, the banking 
sector will be larger than it would otherwise be, the absence of a bond market 
precludes banks from issuing bonds which could help them reduce their exposure to 
liquidity risk and provide them at the same time with another source of market 
discipline. 
Indeed, banks that operate in an economy without bond markets have a diminished 
capacity to manage such  risks since by being deprived of the option to sell bonds in a 
liquid secondary market, they are more likely to be obliged to accept fire-sale losses 
on the sale of their loans29. 

8. Local Government Borrowing and Issuance of bonds 

8.1. Issuing municipal bonds as a means of local government financing 

Municipal bonds constitute one of several ways by which cities and counties may 
issue debt, in order to raise funds. Classic fiscal federalism theory suggests that in 
certain cases it is preferable to finance investment projects from borrowing rather than 
from current local revenues. The accelerated local development overshadows the cost 
of borrowing, while reducing the operational costs and stabilising the required budget 
resources. These are few of the reasons why in many emerging economies such as 
Romania for example, the issuance of municipal bonds represents an innovative tool 
for increasing investment revenues of the local public administration. 
 
Along with these benefits there are also potential hazards in borrowing, both of a 
microeconomic and a macroeconomic nature. The microeconomic danger lies in the 
potential for excessive indebtedness of some local governments, which may lead to 
difficulties in repayment of loans and may jeopardize the provision of vital public 
services. At the macroeconomic level, local governments contribute to the overall 

                                                 
28  IOSCO, Report of the Emerging Markets Committee on the Development of corporate bond 
markets in emerging market, countries (May 2002), p. 5 
29   Richard J. Herring and Nathporn Chaturispitak “The Case of the Missing Market: The Bond 
Market and Why It Matters for Financial Development” ADB Institute Working Paper, July 2000, p. 
39. 
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level of public debt. Local government indebtedness may thus have a negative effect 
on inflation and other important parameters of the national economy. 
 
Local governments may issue short-term debt that is payable within the fiscal year in 
which it is issued to temporarily finance cash flow deficits. They may also issue long-
term debt for capital investment that is to be utilized for public purposes, such as for 
infrastructure projects etc.  
 
By analysing the existing overall financial resources as well as the financial 
estimations regarding the local communities’ financial capacity in the near future, one 
can easily see that the largest source of local revenues is still represented by 
transferred central government funds. A number of countries use legislative 
authorized intercepts of such intergovernmental transfers to enhance the ability of 
local governments to provide a strong incentive to the credit market development 
without any implied central government guarantee or additional costs of the Treasury. 
 
Own revenues constitute the most used form of guarantee when referring to the local 
government borrowing30. Overall the most usual forms of guarantee for the issued 
debt comprise: a) intercept financing, b) additional revenue security, c) physical 
property security, d) reserve funds31, and e) private guarantees. The payment of debt 
may sometimes be guaranteed by the central government, so the investors are assured 
of receiving full and timely payment of scheduled interest and principal for the life of 
the bond issue. Because of this insurance, municipal bonds are awarded high ratings 
by the leading rating agencies.  
 
Repayment periods can be as short as a few months (although this is rare) and up to 
20, 30, or 40 years, or even longer. Repayment schedules differ depending upon the 
type of bond issued. The issuer may make either equal amortized interest and 
principal payments every six months, or only interest payments until the bond matures 

                                                 
30  The Romanian Law on Public Finances stipulates that a local community has to guarantee 
with its own revenues for any contracted loan, except for the case when the ultimate use of the loan 
could also be financed through earmarked transfers from the state budget (art. 48 Paragraph 3). The 
Law on the local public finances authorizes municipalities to pledge other transfers from the central 
government, e.g. quota and other amounts derived from certain incomes of the state budget.  
31  The reserve fund represents a financing device that sets aside an amount of funds, usually 
from the borrowing total. It is held separate from the other funds of the local government and it is 
available only for debt payments in case the local community will be unable to do so. In such case, the 
municipality is required to replenish the reserve fund in a well specified period of time. This device 
enhances the security for a debt instrument by providing a source of funding debt service payments in 
the case of cash flow disruptions that would otherwise result in a payment default on the debt.  
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and then repay the entire principal amount, or one lump-sum payment at maturity, or 
finally some mix of these options. 

Last but not least, one of the key features related to municipal bonds is their special 
ability to provide tax-exempt income. Because of the special tax-exempt status of 
most municipal bonds, investors usually accept lower interest payments than on other 
types of borrowing (assuming comparable risk). This makes the issuance of bonds an 
attractive source of financing to many municipal entities, as the borrowing rate 
available in the open market is frequently lower than what is available through other 
borrowing channels.  

8.2. The legal framework on municipal bonds in Albania  

Decentralization reform in Albania has drawn an increase in local government 
responsibilities as well as local autonomy for expenditures allocation, but with a 
slower development of local autonomy for revenues. From the end of 2000 till 2003 
an important step was made in the fiscal decentralization progress in Albania. In 
2002, the authority and competence in the infrastructure and public services, socio-
cultural, and local-economic development field as well as in public order and civil 
protection were transferred from central to local government. Furthermore, an 
eventual accession to the European Union (EU) will require a massive investment in a 
range of local facilities such as environmental cleaning, water treatment plants. As in 
other countries aspiring to join the EU, the Albanian public sector will have to 
significantly contribute to these investments, helping to meet the 25% country match 
required for obtaining EU preaccession grants. Consequently there is an increasing 
need for local government financing. Developing the ability to leverage local 
investment resources through access to private debt financing will be a precondition 
for local government units to contribute with their share to the local public services’ 
undertaking. Local communities are facing an increasing burden when undertaking 
the required capital investments that are necessary in order to provide local services at 
appropriate standards. 
 
At present, there is no legislation in force on the issuance of municipal bonds in 
Albania, but a draft piece of legislation prepared by the World Bank (hereafter: the 
“Draft Law”). Any further reference to the issuance of local government bonds in 
Albania will be made with respect to the Draft Law prepared by the World Bank.  
 
According to the Draft Law, local governments may issue short-term debt, payable 
within the fiscal year, issued to temporarily finance cash flow deficits. 
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Local governments may also issue long-term debt in the following cases:  
(a) for capital investment that is to be utilized for a public purpose and  
(b) to refinance outstanding long-term indebtness issued pursuant to (a) above.  
 
Short-term debt cannot at any time exceed more than 10% of total local taxes and 
fees, excluding unconditional transfers. In case of long-term debt, the amount of 
principal and interest due in any year cannot exceed 15% of the total budgeted 
revenues (for the year in which any additional debt is to be issued) for the first two 
years after the enactment and entry into force of the Draft Law, and 20% thereafter32.  
 
Interest on local government debt is subject to taxation in the same manner as 
securities issued by the Republic of Albania.  
 
All local government debt is secured as a general obligation of the local government 
payable as a first claim from all of the local government’s lawfully available funds, 
which have not been otherwise pledged to other lenders. 
 
The general obligation of the local government may be secured by all or portion of 
any revenues over which the local government has spending discretion. However, any 
such pledge cannot in any way obligate the central government to make any such 
payments to the local government.  
 
In order to provide for additional securing of the payment of their issued debt upon an 
event of default, local governments may receive unconditional transfers from the 
Ministry of Finance. The general obligation of the local government may also be 
secured by physical property under the terms of the Albanian Civil Code. 
 
The issuance of local government debt does not represent a direct or indirect 
obligation of the Republic of Albania, unless the Ministry of Finance has expressly 
issued a guarantee in connection with it. Additionally, unless the Ministry of Finance 
 has issued an express guarantee, the terms of issuance of the debt must contain the 
statement that the debt is payable solely from the sources described in its terms and is 
not an obligation of the Republic of Albania.  
 

                                                 
32  See also Art. 51(1) of the Romanian Law on Local Public Finances according to which the 
annual debts representing the due instalments deriving from contracted loans shall not exceed twenty 
percent (20%) of the total current revenues of the local budgets. 
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8.3. Assessment of the proposed Draft Law and considerations 

The proposed Draft Law is generally in line with the legislation on municipal bonds in 
most emerging economies (e.g. Romania33).  
 
Pursuant to the reviewed Draft Law, all local government debt must be secured as a 
general obligation of the local government, payable in principal from all of the local 
government’s lawfully available funds, which have not otherwise been pledged to 
other lenders. There is principally no third party enhancement in the form of a 
sovereign central government guarantee of local government debt34. However the 
Ministry of Finance has the option of an express guaranty of the debt35, which is 
important in case local governments do not have tax revenues sufficient to pay back 
significant levels of debt36.  
 
Consideration should be given to the possibility of eliminating the restriction on short-
term debt to finance solely temporary cash deficits. That would be helpful in cases for 
example that the local governments might either need this in anticipation of a long 
term debt to be issued later, or to finance some preliminary costs of a public short–
term investment project. 
 
With reference to the debt limitations, further consideration could be given to a more 
permissive framework stipulating that, if certain criteria are met, the debt limitation 
can be exceeded. Such exceptional procedures would allow: a) additional financing 
for more creditworthy municipalities; b) financing of the investments that have a 
positive net impact on cash flow (e.g. energy conservation projects). 
 

                                                 
33  Law Nr. 189/1998 on Local Public Finance, Law Nr. 215/2001 on Local Public 
Administration, Law Nr. 213/1998 on Public Domain and its legal regime, Law Nr.81/1999 on Public 
Debt. See also the recent Municipal Borrowings Act 2005 in Bulgaria.  
34  Other kinds of third party guarantees are available, but often add considerably to the already 
high costs of issuance. In addition, a growing number of international companies that provide credit 
guarantees have been created by private investors and international donor agencies, such as the Asian 
Development Bank. Most of these firms focus on backing securitization efforts or public-private 
partnerships, but all are willing to consider providing guarantees for bond issuance. 
35  This regulation is also in line with the relevant legislation in other emerging economies. For 
example in Romania, the Law on Local Public Finances stipulates, that the government may offer 
guarantees to external municipal loans in accordance with the terms of the Law on public debt (Article 
55).  
36  Effective tax rates are low and difficult to adjust for political reasons, and central governments 
often co-opt most if not all of the productive tax sources. Intergovernmental grants or transfers 
typically account for most of local government revenues, however, until relatively recently, central 
governments in many emerging economies have restricted the use of such grants for debt guarantee 
purposes. Even in cases where local governments have significant, allowable sources of revenues for 
debt repayment, administrative capabilities may not be strong enough and free enough from outside 
influence to handle the business-like requirements of debt management. 
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According to the Draft Law neither the local government nor the lender needs to 
notify the Ministry of Finance in case of default. Therefore consideration should be 
given to require such default notification to a public register kept with the Ministry of 
Finance and of course open to the public. In this line of action, a special department 
should be created under the supervision of the Ministry of Finance whose 
responsibility would be to create and constantly further update a database on local 
government borrowing. 
 
Careful consideration should be given to the information required to be reported in 
order to make sure that all relevant information to the debt is included. In addition, 
notifications by both a lender and a borrower should upon payment default, be an 
obligation.  
 
Last but not least, private guaranties or insurance of municipal debt should be further 
considered. In Romania, as a practice, private insurance companies insure almost half 
of all municipal bonds issued so far, for the on-time payment of debt service. Unlike 
free government guaranties, private insurances do not create “perverse” efficiency 
incentives. A premium is paid for guaranty coverage. A guarantor has well trained 
staff to assess the municipal finances risk or a project financing stability. The greater 
the risk, the bigger the premium that will be charged to obtain the guarantee.  
 
However, this could not be a substitute for the local government creditworthiness, as 
the guarantors will only guarantee the debt of the community considered to be 
creditworthy. 

9. Promoting financial stability and monetary policy 

In the absence of a corporate bond market, a significant proportion of debt funding for 
corporations comes from the banking sector. By extending loans to corporations, 
however, banking institutions assume a considerable amount of risk, mainly due to the 
maturity mismatch between liquid short-term assets (i.e. deposits, which can be 
withdrawn on demand) and relatively illiquid long-term assets (i.e. loans). Banks 
cannot transfer credit risk to depositors and this difficulty is further compounded by 
the asymmetric information banks possess about borrowers. In addition, in emerging 
markets, because a few banks account for the bulk of lending activity, there is a 
concentration of credit risk within the banking sector, and this leads to an increased 
level of systemic risk in an economy that heavily relies on bank loan financing.  
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A bond market can promote financial stability by contributing to a more diverse 
financial system37. For instance, since a large number of public investors are 
generally involved in taking up new issues of corporate bonds, the burden of credit 
risks in the economy can be spread among the various investors, thus reducing the 
credit risks born by the banking sector. Furthermore a well functioning money market 
is essential for the smooth transmission of policy as monetary policy relies 
increasingly on indirect instruments of control. In addition, prices in the long term 
bond market give valuable information about expectations of likely macroeconomic 
developments and about market reactions to monetary policy moves38. 

10. Conclusions. 

To conclude, we would like to stress that even though the Banking sector in Albania 
is highly liquid and profitable, an economy that relies exclusively on banks for debt 
financing faces several major costs.  
 
First is the cost of losing information contained in market determined interest rates; 
without clear measure of the cost of capital, firms may be investing too little or too 
much and the allocation of capital will be less efficient than if the economy had 
advantage of a well functioning bond market. 
 
Second is the loss of welfare to savers who are worse off than they could be, if they 
had invested in an alternative debt market. Furthermore, since financial investment is 
less attractive than it would otherwise be, fewer savings may be mobilized in the 
financial system for the financing of long term productive investments.  
 
Thirdly, firms may be facing a higher cost of funds than if they had access to the bond 
market and they could base their investment policies in favour of entrepreneurial 
ventures, rather than in favour of short term assets. Furthermore, if firms attempt to 
compensate for the lack of a domestic bond market by borrowing in international 
bond markets they could be exposed to foreign exchange risks. 
 

                                                 
37  IOSCO, Report of the Emerging Markets Committee on the Development of corporate bond 
markets in emerging market, countries (May 2002), p. 5-6, Nils H. Hakansson, “The Role of Corporate 
Bond Markets in an Economy – and in Avoiding Crises” University of California, Berkeley (1998). 
38  Philip Turner, “Bond markets in emerging economies: an overview of policy issues”, BIS 
Working Paper Nr. 11, p. 3, Richard J. Herring and Nathporn Chaturispitak “The Case of the Missing 
Market: The Bond Market and Why It Matters for Financial Development” ADB Institute Working 
Paper, July 2000. 

 24



ΤSIBANOULIS & PARTNERS     
 

Finally, the banking sector will be larger than it would otherwise be – which is the 
case in Albania. Since banks are highly leveraged, this may render the economy more 
vulnerable to crisis. 
 
As a result of the above, it appears that the economy of Albania would be better off 
with a well-functioning bond market. The question arising here is what are the key 
issues and policies for the development of a bond market and how those could be 
applied in Albania, by taking into account the current economic situation and legal 
framework. 
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CHAPTER II.  KEY ISSUES IN DEVELOPING A BOND MARKET IN 
ALBANIA 

A. Introductory note 

Although there is no general consensus on which steps are necessary for bond market 
development, based on past experience with respect to implementing a debt market 
development programme, we can suggest the following three stage development 
approach: 
 
a) In the initial stage, emphasis should be given on building consensus through 

discussions among the representatives of the Government, the Central Bank 
and key market participants regarding the importance of bond market 
development for effective debt management, the importance of consistency 
between bond market development and macroeconomic policies, and the 
overall strategy to develop the domestic bond market; 

b) In the second stage, the development of an effective primary market for 
corporate bonds should be emphasised; 

c) In the third stage, the development of a secondary market for corporate 
bonds would be the centrepiece.  

 

B. Governmental policy issues regarding the development of a bond market in 
Albania 

1. Ensuring the stability and predictability of the macroeconomic environment 

1.1 General remarks 

One of the most crucial requirements for the development of a robust bond market is a 
stable and predictable macroeconomic environment, with low inflation and stable 
interest rates. Investors are often rightly concerned that changes in the economy such 
as inflation or devaluation will reduce the value of their investments relative to other 
investment opportunities. Empirical studies have shown, that bond markets in general 
and corporate bond markets in particular have, therefore, developed rapidly in 
countries where the macroeconomic environments have been more stable and 
predictable, whereas in countries where the macroeconomic environment has been 
relatively volatile, the corporate bond market has had to rely heavily on government 
support in one form or another. In a volatile macroeconomic environment, companies 
are likely to have a shorter time horizon in making investment decisions. 
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1.2. Macroeconomic facts of the Albanian financial system 

Figures show that (after the 1997 crises) the macroeconomic situation in Albania is 
stable and poses only moderate risks to the financial system39. The Albanian 
Economy has experienced strong growth since 1998 (an average 9% per year during 
1998-2001). Output growth has averaged about 7% in 1999-200440. The cautious 
monetary policy of the Central Bank, exemplified by an increase in policy rates from 
7% to 8.5% in 2002, was critical to limiting inflationary risks. The 2003 inflation rate, 
at an estimated 3.3%, was safely within the 2-4% target interval and allowed the 
lowering of the policy rate back to 6.5%41. The same applies for the following years 
2004 and 2005, where the inflation rate was 2.2% and 2.0% respectively42. The public 
debt to GDP ratio has trended down to 55.5 % at the end of 2004 and further down to 
54.8% at the end of 200543.  
 
The domestic currency, the lek, has continued to appreciate in response to rising 
external inflows, improved confidence and favourable yields on lek assets. 
Intervention on the exchange market in 2003 were relatively large, with Bank of 
Albania purchases of foreign currency amounting to USD 46 million between January 
and August 2003 to contain appreciation pressure. As a result the lek maintained its 
parity against the Euro in 2003 and appreciated against the US Dollar. The stability of 
the local currency is underpinned by significant inflows of remittances, some foreign 
direct investments, growing exports and relatively low inflation44.  
 
The budget deficit, although still high, is gradually decreasing from above 11% of 
GDP in 1999 to an estimated 3.3% of GDP in 200545. Public debt is estimated at 
about 54.8% of GDP in 2005, down from 66.6% in 2001 and 64.7% in 2002. The 
external debt amounts to 20.0% of the GDP. The external debt seems manageable, 
particularly given the stable inflow of remittances into the country (about USD 700 
million in 2003)46. 

 

                                                 
39  Source: IMF, Albania – Financial Stability Assessment (2005), p. 7. 
40  Despite a temporary slowdown to 4,7% GDP growth in 2002, the 2003 growth rate climbed 

back to an estimated 6% - Source: EBRD, Strategy for Albania – Report (2004), p. 16. 
41  Source: EBRD, Strategy for Albania – Report (2004), p. 16.  
42  Source: EBRD 
43  Source: IMF, Albania – Financial Stability Assessment (2005), p. 7, EBRD (for the year 

2005). 
44  Source: EBRD, Strategy for Albania – Report (2004), p. 16. 
45  Source: EBRD. 
46  Source: EBRD, Strategy for Albania – Report (2004), p. 17. 
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1. 3. Conclusion 

Overall the Albanian financial system does not appear to be highly vulnerable to 
immediate macroeconomic or financial sector shocks. Prudent monetary and fiscal 
policies have contributed to a stable macroeconomic environment, so that from a 
macroeconomic point of view, the Albanian financial system is suitable for the 
development of a viable market for bonds. 
 
Political risk is also declining following six peaceful elections and transfer of power 
in 2005, as the prospect of EU and NATO accession provides a strong external 
anchor. 

2. The Government as an issuer and the creation of the market infrastructure 

In the early stage of bond market development, the government is a key actor – as an 
issuer, regulator, promoter and catalyst. 
 
Sometimes these roles may come into conflict, especially in the development phase. 
As a large issuer, the government can standardise government bond designs and 
regularise issue practices. That will facilitate primary market issuance and trading, 
generate liquidity and establish a benchmark yield curve. In economies where there is 
no long term central government bonds to provide benchmarks for pricing long term 
corporate debt, investors have no way of estimating if the total yield they receive is 
reasonable for a debt47. 
 
The popularity of government bonds for benchmarking has been mainly attributed to 
the notion of it representing a risk-free asset with a reliable and consistent risk profile. 
This risk-free characteristic also provides an opportunity for the authorities of 
emerging market countries to introduce investors to fixed-income products, since 
investor confidence is more likely to be assured in a product with negligible credit 
risk. 
 
The Government should promote the building of the necessary market infrastructure48 
(e.g. custody and settlement facilities). For example, it can remove legal impediments 

                                                 
47  This doesn’t mean that government bonds represent the only benchmarking instrument; 
several types of interest-bearing assets can be used as benchmarks for the corporate bond market. They 
include not only government bond securities, quasi-sovereign bonds, near risk-free corporate issues, 
swap curves, but also bonds of foreign supranational organizations and foreign companies issued in the 
domestic market. The current situation in most developed markets, however, indicates a general 
preference for government bonds as benchmark securities. 
48  See under Chapter II, Section D of this Draft Action Plan. 
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in order to ensure competition in the market, facilitate purchases of bonds by foreign 
institutional investors, rationalise tax distortions on bond investments and trading, 
promote transparency and disclosure to protect investors’ interests, encourage 
effective market-making etc. Central Bank and FSA should assist by implementing 
the necessary regulatory measures. 

3. Building consensus 

As a coordinator, the Government should develop consensus and establish a 
development policy and strategy for the bond market. In light of the close 
interrelationship between bond market development and other economic activities, a 
high level coordination committee could be created to supervise the bond market 
development agenda. Such a committee should include representatives from the 
Ministry of Finance, the Central Bank, the FSA, as well as key market participants. 
Such a committee should have clear terms of reference, as well as the unequivocal 
support of the government to propose recommendations in reference to the 
development of the domestic debt market. The committee should ensure that the bond 
market development agenda is consistent with the objectives of fiscal and monetary 
policies. Finally, in fulfilling its coordination duties the Government should avoid 
excessive market intervention. 

4. Providing a well functioning financial system 

One of the fundamental reasons for experiencing the pyramid scheme phenomenon in 
Albania was the country’s deficient formal financial system, which encouraged the 
development of an informal market and within this market of the pyramid schemes49. 
The unfamiliarity of Albanian citizens with financial markets made pyramid schemes 
an attractive investment option.  
 
The steps that governments can take in order to ensure that no such schemes grow in 
the future, include the establishment of a well functioning formal financial system and 
the set up of a regulatory framework that covers informal as well as formal markets 
and has clear lines of responsibility for supervision and action.  
 
Although preventing pyramid schemes is not the most important reason for 
establishing good governance, the pyramid scheme experience remains a powerful 
reminder of the social costs of poor governance.  

                                                 
49  Jarvis Ch. ,“The Rise and Fall of Albania’s Pyramid Schemes”, Finance and Development 
3/2000, Volume 37, Number 1.  

 29



ΤSIBANOULIS & PARTNERS     
 

 

C. Facilitating the development of a primary market for corporate bonds in 
Albania 

1. The liquidity of a primary market for corporate bonds as a general policy 
issue 

Generally speaking liquidity is a measure of how easy it is to trade bonds.  
 
Liquidity is therefore important for the efficient functioning of a bond market because 
it ensures that investors can sell their bonds whenever they wish, making them more 
willing to invest in the first place. The liquidity of the corporate bond market can be 
increased by the market making activity as well as an efficient secondary market.  
 
Confidence in the liquidity of the secondary market constitutes a valuable incentive 
for investors. Even if the investor does not plan to sell the debt security before 
maturity, the investor's future portfolio allocation preferences are inevitably subject to 
uncertainty and thus the availability of a deep, broad secondary market enhances the 
investor's willingness to buy the bond. Furthermore, even if the asset is not sold, the 
existence of a liquid secondary market increases its value as collateral for a loan 
because its value can be more easily verified.  
 
In Albania, lack of bond issuance is one of the key reasons why the domestic bond 
market is illiquid. Companies prefer other funding sources over bond issuance, such 
as bank loans. As issuance activity is low, features that could enhance bond market 
liquidity such as market makers and a secondary market tend not to develop.  
 
Furthermore, the Albanian private sector is characterized by a weak local institutional 
investor base, while the insurance sector in Albania remains underdeveloped. 
Although the authorities have made significant efforts to improve the Albanian 
insurance industry, it is, as yet, small and fragile50. The insurance sector in Albania is 
very underdeveloped in relation to its potential, and compared to those in other south 
eastern European countries51. The investment guidelines for insurance companies, as 

                                                 
50  IMF, Albania – Financial Stability Assessment Report (2005), p. 16-17. 
51  Total premium income represents only 0.5 percent of GDP and total assets about 1 percent of 
GDP. Having said that, the total premium income has increased nearly 2½ times between 1999 and 
2004 and during 2004 the number of insurance companies doubled from 5 to 10. Insurance companies 
are fiercely competing for market share in their main line of business, motor vehicle insurance, and 
may increasingly take less prudent risks. Source: IMF, Albania – Financial Stability Assessment Report 
(2005), p. 16-17. 
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regulated by recent law Nr. 9267, dated 29 July 2004, on the “Activity of Insurance, 
Reinsurance and Intermediation in Insurance and Reinsurance”, which provides under 
article 95 that insurance companies may invest their capital in financial instruments 
(bonds of the government and public loans, loan bonds, other resources in the money 
and capital market) up to a certain level. More specifically, the financial investments 
of an insurance company in a bank are not allowed to exceed 25% of the company’s 
share capital, whereas the financial investments of the insurance company in a non-
bank legal entity may not exceed 10% of the share capital of the company. Those 
limits seem acceptable, given the present circumstances of the Albanian financial 
market. Although at present time, there is no market for corporate bonds in Albania, 
the current regime (s. Art. 95 Law Nr. 9267, dated 29 July 2004, on the “Activity of 
Insurance, Reinsurance and Intermediation in Insurance and Reinsurance”) leaves 
nevertheless the necessary space for insurance companies to invest in corporate bonds 
in the future.   
 
Pension fund schemes remain at present small and underfunded52. The same applies 
for the Savings and Credit Unions, whose assets amount to less than 1% of the 
GDP53. The regulation of the investment policy of pension funds under Law Nr. 7943, 
dated 1 June 1995, on “The Supplementary Pensions and Institutions for Private 
Pensions”, provides that “ the assets of a pension institution should at least at 50% be 
invested safely,” among other in “bonds issued by banks” and “bonds publicly 
negotiable, issued by commercial associations and accepted for trading at the stock 
exchange”. This provision, in light of the inexistence of both these categories of 
bonds in Albania, is inapplicable at the moment but leaves nevertheless the necessary 
space for pension institutions to invest in bonds in the future. 
 

If a liquid primary market for bonds is essential, what measures should be taken in 
order to nurture such a market and to promote the investors’ as well as the issuers’ 
confidence in such a market? This issue shall be addressed in the following sections.  
 
At this point it should be noted that the current analysis focuses on public offering of 
bonds. Such an offering exists, according to Art. 38(3) of the Law on Securities, when 
the offer is made to more than fifty persons.  
 

                                                 
52  IMF, Albania – Financial Stability Assessment Report (2005), p. 17. 
53  IMF, Albania – Financial Stability Assessment Report (2005), p. 17-18. 
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2. Transparency and disclosure in the primary market through the prospectus 

2.1. Introductory remarks 

The availability of information on the issuer’s decisions and actions, as well as on 
market conditions enables better investment choices to be made. This encourages 
market participation and therefore enhances liquidity, because investors are able to 
confidently compare information across markets and time. If issuance intentions are 
pre-announced, market participants are able to formulate strategies to construct 
optimal portfolios, which is likely to increase interest in a market. Preannouncement 
also facilitates “when/if-issued” bond trading which may enhance liquidity by 
reducing bidders’ inventory risk and enabling debt security prices to be tested in the 
market. However, pre-announcing all issuance details well in advance of issuance 
may inhibit issuers’ flexibility to respond to changing market conditions and 
corresponding changes in the preferences of intermediaries and investors.  
 
It is consequently of vital importance to develop a regulatory framework with widely 
accepted and/or practiced standards for disclosure, auditing, accounting, or financial 
reporting. Investors need full, timely and accurate disclosure to make informed 
investment decisions. This requires clearly defined market rules and high 
transparency standards.  
 

2.2. Standards of disclosure 

2.2.1. General remarks  

In evaluating the process of corporate bond issuance, certain elements that are linked 
to an efficient and facilitative regulatory framework for the primary market are 
examined such as the use of a merit- and disclosure-based approach to the approval of 
primary bond offerings. 
 
A merit-based approval process involves an evaluation of the merits and suitability 
of a bond offer. While the process would hand more control to the regulator in 
determining the profile of bond issuance in the market, its application implies higher 
costs, while its time consuming nature can reduce the efficiency of the issuance 
process and increase the financing cost for issuers, especially when the regulator lacks 
the necessary experience for that matter. On the other hand, a disclosure-based 
assessment, leaves the evaluation of issue quality to the market and instead focuses on 
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the timeliness and quality of the information provided by the issuer, as well as the 
extent of disclosure demonstrated in the offer documents, to ensure that all relevant 
material information is available to the market. Consequently a disclosure-based 
issuance process tends to be less time-consuming and simpler, allowing for a 
relatively more cost-effective issuance process. 
  
In the case of Albania, it is recommendable to implement a disclosure-based 
assessment, while ensuring that widely acceptable/practiced informational 
standards are applied for this matter.  
 
Moreover, a clear differentiation of private placement and public offering is 
necessary in order to assess the appropriate level of disclosure required. 
 
Privately offered debt securities might be exempt from all public disclosure 
requirements if offered only to a limited number of investors. Likewise, a special 
class of debt securities could be exempt from the disclosure requirements applicable 
to a public offering if the security available only to a limited number of sophisticated 
investors which are clearly defined in terms of size, income, or other objective 
criteria.  
 
In the issue of bonds by private placement, attention needs to be brought to the FSA 
on the prevention of practices which have been encountered in other jurisdictions and 
emerging markets which concern the attempts to circumvent the legal provisions on 
the obligation to publish a prospectus. This practice consists in the following: a 
number of issuers, appearing to act independently but having reached a previous 
understanding between them, launch a number of issues to a limited number of 
persons, in a way that each issue does not fall under the obligation to prepare and 
issue a prospectus under the public offer rules. In order to prevent such practices, it is 
recommended to insert a provision according to which in case that any kind of 
understanding is reached between issuers, in addition to the consideration of the 
number of persons to which each issuer separately offers the securities, the overall 
number of persons to which an offer of securities is made shall also be taken into 
account. The same applies in case the issuer knows that the person acquiring the 
securities shall subsequently launch another issue of securities. It is understood that 
for the consideration of any additional issues in a said issuance process, a time limit 
has to be fixed. 
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2.2.2. The Albanian legal Framework on Prospectus  

Under the applicable legal framework, the issue and content of the prospectus is 
regulated under Articles 38-42 of the Law on Securities and in the pursuant Rule Nr. 
6, dated 19 December 1997 entitled “Prospectus” (hereafter: Rule No 6) issued by the 
Albanian Securities Commission. 
 
According to the applicable legislation, the issue of a prospectus is compulsory in 
case of a public offer of securities (Αrt. 39(1), Law on Securities)54. An offer of 
securities is a public one, if the offer is made to more than 50 persons (Art. 38(3), 
Law on Securities)55. An advertisement other than a prospectus, announcing a public 
offer of securities for which a prospectus is required, cannot be issued to the public in 
Albania, unless it states that a prospectus has been published and provides an address 
in Albania from which it can be obtained (Art. 38(4), Law on Securities). No person is 
allowed to publish a prospectus until it has been registered with the FSA. 
 
Chapter II of Rule No. 6 details special provisions on the form and content of the 
Prospectus. According to the rules of Parts II–VIII of Chapter II, a prospectus must  
among other, contain information on:  
a) the securities to which the prospectus relates; 
b) the issuer and its capital; 
c) the issuer’s principal activities;  
d) the issuer’s financial position;  
e) the issuer’s administration and management; and  
f) the recent developments in the issuer’s business and prospects.  
 
Issuers of securities which are the subject of a public offer, or which are publicly held, 
must keep the FSA, members of the issuer and other holders of its securities informed as 
soon as reasonably practicable of any information relating to the issuer and its 
subsidiaries, if any, which:  
(a) is necessary to enable them and the public to appraise the financial position of 

the issuer and of its subsidiaries;  
(b) is necessary to avoid the establishment of a false market in its securities; or   
                                                 
54  The same applies in other emerging economies: In Bulgaria, the relevant Law on Public 
Offering of Securities provides that a public offering shall be allowed, only if the issuer or the 
investment intermediary publishes a prospectus (Art. 78 paragraph 1). In Romania the obligatory 
issuance of a prospectus in case of a public offering is regulated in Art. 26 Law No. 52/7.7.1994.   
55  The same also applies in the Prospectus Regulation other emerging markets: The Bulgarian 
Law on Public Offering of Securities provides that a public offering should be addressed to more than 
50 persons (Art. 4). On the contrary, the Romanian Law No. 52/7.7.1994 requires that an offer of 
shares must be received by more than 100 persons in order to be qualified as “public” (Art. 2 point j).  
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(c) might reasonably be expected materially to affect market activity in the price of 
its securities (Art. 42, Law on Securities). 

 

2.2.3. Assessment of the existing legal framework and recommendations 

The above mentioned provisions had no opportunity to be tested due to the inactivity 
of the capital market in Albania. Consequently, these laws exist only in theory (“on 
the books”). In the evaluation of the applicable legal framework and its eventual 
updating in line with the European legal standards, the size and development of the 
Albanian capital market must be taken into account as well as the lack of experience 
of the investing public in relation to the financial instruments.  
Therefore, EU legislation should be implemented in accordance with the 
characteristics of the Albanian Capital Market and the pursued level of protection of 
the investing public. For example: the EU Prospectus Directive 2003/71/EC provides 
that an offer of securities is considered made to the public if it is addressed to at least 
100 persons. This provision should not be transposed to the Albanian capital market 
due to its restricted breadth and depth. In this respect, the provision under Albanian 
law that a “public offer of securities” is an offer addressed to more than 50 persons 
seems conceptually correct and should not be changed for the time being. 
 
The existing Albanian provisions on the form and content of the prospectus (chapter 
II of rule No 6) provide for basic information of the investors with reference to the 
issuer, its activities and its financial position. In this respect, the current legislation on 
prospectus is comparable to that of other emerging economies, like Bulgaria56.  
Nevertheless it should be noted that the information provided to the public under the 
current regime, does not refer to other fields of activity of the issuer (if any) as well as 
to the organizational structure, business strategy and capital configuration of the 
issuer. It is therefore recommended to enhance and update the existing provisions of 
Chapter II of Rule No 6 in reference to the content of the prospectus, so as to provide 
the investors with additional data on the issuer. Such an enhancement should be made 
in accordance with the European legal standards and more specifically with the EU 
Prospectus Directive 2003/71/EC, and the European Commission’s Regulation on 
Prospectuses Nr. 809/2004, dated 29 April 2004 implementing Directive 2003/71/EC 

                                                 
56  The Bulgarian Law on Public Offering of Securities, provides in Art. 82 Paragraph 1, that the 
prospectus shall contain: 1. particulars for the issuer; 2. a description of his business over the last three 
years preceding the year when the prospectus is published, and the main risks relating to that business, 
general information and prospects for the current financial year; 3. the year-end financial statements for 
the preceding three years, certified by a registered auditor; 4. particulars concerning the securities 
offered; 5. particulars concerning any previous issues of securities, as well as the dividends, incomes or 
derivatives thereof, and their form; 6. other particulars laid down in an ordinance. 
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of the European Parliament and of the Council as regards information contained in 
prospectuses as well as the format, incorporation by reference and publication of such 
prospectuses and dissemination of advertisements. Additional data to be included in 
the prospectus include, among other: risk factors related to the issuer’s field of 
activity, estimations for future profits, the issuer’s raising own funds, information on 
the employees of the issuer, the main shareholders of the issuer’s company, and the 
participation of the issuer in other companies etc. 
 
Last but not least, the rules governing the information provided through the 
prospectus should be inserted in a single framework on public offer of securities and 
not in a separate regulation regarding bonds. Additionally, since there will be two 
basic types of debt securities issued, i.e. corporate and municipal bonds, special care 
should be taken, so that the information requirements for the two types of bonds are 
basically the same. The placement of substantially different types of information 
requirements in the same pieces of legislation can be awkward57. 

2.3. Market transparency standards 

The Transparency Directive sets out the requirements on the periodic and ongoing 

information which must be provided by the issuers whose securities are admitted to 

trading on a regulated market.  

 

The requirements established therein with respect to periodic information include the 

obligation of issuers to publish: 

a) both annual and half yearly financial reports, to be comprised of financial 

statements, management reports and statements on the truthfulness and 

fairness of the financial statements being published;  

b) interim management statements including all material events and transactions 

influencing the financial status of the issuer together with the general 

description of the financial position of the issuer on a six month basis, unless 

issuers are obliged in their jurisdiction to publish quarterly financial reports.   

 

Issuers are also obliged to make public any information which they are being notified 

with respect to acquisition or disposal of major shareholdings by their shareholders.   

 
                                                 
57  That was the case in Poland where all types of bonds where regulated by the  Law on Bonds 
and the ordinances of the Council of Ministers governing the disclosure requirements for bonds traded 
on the Warsaw Stock Exchange and the over-the-counter market (CeTO). 
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Additionally, the Directive imposes the obligations to the issuer of debt securities 

(e.g. bonds) which are admitted to trading on a regulated market: 

a) to treat equally the holders of such securities; 

b) to make publicly available all such information which is required for 

securities’ holders to exercise their rights and more specifically, publish the 

particulars of the meetings of the securities’ holders, the agenda of such 

meetings, any payment of interest, repayment etc.; and 

c) to designate a financial institution through which the securities’ holders will 

be able to exercise their financial rights. 

 

The Directive lays down a particular procedure according to which all publications 

referred therein must be realized and imposes the obligation on the European 

Commission to adopt measures which shall lay down the technical means through 

which dissemination of information shall be conducted in each case.  

 

In Albania, Decision of the Council of Ministers Nr. 443 dated 17 June 2001 (“the 

Decision”) details the ongoing disclosure obligations of issuers whose securities are 

either traded in a regulated market or are publicly offered. 

 

The obligations laid down therein include the following: 

a. The issuer of securities traded in a regulated market must notify the FSA, the 

stock exchange and the securities’ holders all information concerning major 

developments in the activity of the issuer likely to materially affect the price 

of the securities and necessary to the formation of a view on the financial 

position of the issuer in order to avoid the creation of a false market position; 

b. The issuer must deliver annual accounts, auditors’ and directors’ report to the 

FSA, the stock exchange and the securities’ holders. The director’s report 

must include the principal activities of the issuer and its subsidiaries, 

analytical data concerning turnovers and contributions of subsidiaries, the 

interests of the directors or the executives of the issuer in the equity or debt 

securities of the issuer or any right to subscribe therefore, reasons for any 

deviation from standard accounting practices in Albania, summary of contracts 

which were entered into by the issuer and which had been of material interest 

to any of the directors; 
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c. The issuer must also publish interim reports for the first six months of the 

fiscal year including information on turnovers, profits attributable to 

shareholders and minority interests, amounts of dividends paid within each 

period, any interests of directors in the equity of the issuer etc.  

d. The issuer must disclose to the persons described under a) above any major 

disposal of acquisition of assets together with the particulars of such 

transaction.  

e. The issuer must notify the FSA and the stock exchange of decisions reached in 

the board meetings concerning payments (or non-payments) of dividends, 

estimations of profits and losses and change in the scope of business of the 

issuer. 

f. Finally the issuer is required to inform the FSA and the stock exchange in case 

of its liquidation or winding up.  

 

The FSA has the right to request additional information from the issuer. The FSA is 

entitled to censure the issuer, impose fines to the latter or even suspend trading of an 

issuer’s securities for any failure to conform to the obligations laid down by the 

Decision. Accordingly, the FSA may impose penalties or censure the directors of the 

issuer where it considers that failure to comply with the provisions of the Decision is 

due to the non discharge by the directors of their relevant responsibilities. From a 

theoretical point of view, the penalty measures adopted by the FSA are appropriate on 

the condition that the suspension of trading of one’s securities is applied as the 

ultimate penalty, i.e. where the issuer has repeatedly violated the provisions of the 

Decision and continues to do so even though it has been imposed penalties and given 

warnings in relation thereto in the past.  

 

It follows that Albanian legislation contains satisfactory transparency requirements in 

terms of information to be disseminated by issuers of securities listed in a stock 

exchange or publicly offered.  

 

On the other hand, there are no cases of application of such law in practice as there 

are at the moment no companies with securities listed in the stock exchange.  
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Since the law applies also to issuers with publicly offered securities, information on 

the submission of any such public offers needs to be acquired. Thus, further 

discussions are required to be made with the competent authorities to conclude on the 

applicability and effectiveness of such legislation and whether and under which 

circumstances has such legislation ever been actually applied. 

 

With specific reference to the procedures of publication of relevant information, 

Albanian transparency requirements legislation should be better detailed. There is no 

reference in the Decision that the disclosable information must be equally 

disseminated to the public, e.g. through the web site of the issuer or of the official list 

of the stock exchange etc. Further, the Decision lays down certain information which 

is to be disclosed by the issuer only to the FSA and the stock exchange and not to the 

shareholders, e.g. information on decisions to declare or not the payment of dividends, 

information on profits and losses etc.. In order to build up investor’s confidence and 

allow an informed assessment of the issuer’s business performance and assets and 

thus enhance the investors’ protection such information should be further notified to 

the investors either at the responsibility of the FSA or the stock exchange or the issuer 

himself. Finally, the transparency legislation should be amended to include 

procedures for disclosure of information on bondholders in the same manner as 

described in the Transparency Directive, a matter greatly affecting bondholders’ 

protection and interests. 

 

Rules governing the periodic and ongoing information on issuers should be inserted in 

a single framework on public offer of securities and not in a separate regulation 

regarding bonds. 

 

3. The importance of underwriting services in the development of a bond market  

3.1. Introductory remarks 

The primary source of information included in the prospectus is about the issuer of the 
transferable securities. This set of information alone is not sufficient to offset the 
informational asymmetry between investors and the issuer. Investors might not 
consider the information provided by the issuer as reliable, because of the existing 
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conflict of interests: it is in the issuer’s interest to conceal negative events or to 
present events of ambiguous quality as positive, in order to induce the investors to 
accept the public offer. Besides, investors don’t usually have the means of collecting 
information themselves on the issuer because of the high transactions costs (i.e. 
collecting and assessing relevant information etc.), and consequently they are not able 
to check the reliability of the information provided by the issuer and included in the 
prospectus. 
 
The necessity arises therefore to set a mechanism, providing investors with certain 
and reliable information. 

3.2. The role of the underwriter in the issuance of bonds 

In case of an emerging market like Albania, this mechanism cannot be the supervisory 
authority (in this case FSA) because it doesn’t have yet the resources or the 
experience in order to carry out such control. Further, it is not in the scope of activity 
of the supervisory authority assigned by law to the FSA and set out under article 2 of 
Law No 9572 dated 3.7.2006 on the FSA to carry out a substantial control over the 
prospectus. For this control to be efficient, it has to go to the substance and include a 
financial and legal review. Such powers supersede the competences of the supervisory 
authorities, which should only control that the content of the prospectus is complete 
and that no obvious inaccuracies or systematic lacks exist.  
 
The solution to this problem is provided by assigning the control of the information 
given by the issuer to an independent specialized body, which certifies to the 
investing public the reliability, validity and accuracy of the information provided by 
the issuers. Such persons are professionals of the financial sector who share the same 
interest with investors to control with due diligence the information included in the 
prospectus and addressed to the investors by the bond issuers. In case the underwriters 
do not fulfil their duties with due diligence and the provided information by the 
issuers proves ex-post to be inaccurate, the trustworthiness and reputation of the 
underwriter are shaken, as well as the trust of the investors and issuers towards them.  
 
Although the Prospectus Directive does not impose the existence of an underwriter 
every time that a prospectus is published on a public offer, it doesn’t forbid it either.  
 
We are of the opinion that the situation of the capital market in Albania makes 
the existence of an underwriter necessary in every public offer of securities - 
therefore also of corporate bonds - since the underwriter functions as a 
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controlling mechanism for securing the complete and accurate information to 
investors. 

3.3. Conflicts of interests and moral hazard of the underwriter 

Illusions should be not be fostered as to the positive consequences of the role of the 
underwriter in the whole issue and subscription process. The issue of conflict of 
interests of the underwriter arises with particular acuteness in case the underwriter 
belongs to the same group with the issuer, or in general if he participates, directly and 
indirectly, in the share capital of the latter – or vice-versa - or has any other share 
participation interest in it. The minimum requirement for the prevention and 
deterrence of conflict of interests is the exclusion from participation in the 
underwriting process of any physical person, member of the board of directors or 
executive, involved in the management of the issuing company or its affiliates –
besides the underwriter of course - or any person employed in any way in those 
companies. Furthermore, the underwriting department of the underwriter and any 
other department of the underwriter as well as any other person who is employed by 
the underwriter and has, in general, access to information which concerns the issuer, 
besides the ones that are collected and assessed in the framework of the provision of 
underwriting services, should be segregated. 
 
In case of conflict of interests58 two solutions are possible: the strictest one consists in 
the prohibition to provide underwriting services in the aforementioned cases. The 
second, which focuses on transparency and rules of internal organization and 
prevention of conflicts of interests, allows the provision of services in the 
aforementioned cases if: 
i) the relation between the underwriter and the issuer is disclosed to the investing 

public, and  
ii) internal procedures are followed by the underwriter, securing the objective and 

uninfluenced execution of his service.  
 
The second solution has been adopted in the European Directive 2004/39/EC on 
markets in financial instruments (MiFid) 59, as well as in other European national 

                                                 
58  It must be however noted, that the problematic as to the conflict of interests of the underwriter 
in case of issuance and disposal of corporate bonds to the public is much smaller in relation to the issue 
of shares, because in the first case, there is no issue relevant to the price of the disposal of bonds to the 
public –this is their nominal price- by contrast to the case of the disposal of shares. 
59  Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on 
markets in financial instruments amending Council Directives 85/611/EEC and 93/6/EEC and 
Directive 2000/12/EC of the European Parliament and of the Council and repealing Council Directive 
93/22/EEC 
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legislations (e.g. Germany, Greece etc.) and is considered to be the most appropriate 
for Albania, because it provides underwriters with the possibility to estimate their cost 
in preventing, detecting and tackling conflicts of interests.  
 
Besides, this solution doesn’t contradict the existing legal framework on the provision 
of underwriting services in Albania. According to Article 43 of Law on Securities, in 
the conduct of securities investment business, a licensee shall at all time act according to 
the principles of best practice and, in particular, shall among other: 
(a) observe a high standard of integrity and fair dealing; 
(b) act with due skill, care and diligence;  
(c) observe high standards of market conduct; 
(d) avoid any conflict of interest with customers and, where such a conflict 

unavoidably arises, ensure fair treatment to the customer by complete disclosure 
or by declining to act; furthermore, the interests of the licensee should never be 
unfairly placed above those of the customer; 

(e) organise and control internal affairs in a responsible manner. 
 
Consequently, in the provision of underwriting services, the prevention and control of 
conflicts of interest in a responsible manner is legally binding as to its result. The 
underwriter shall, at its own discretion, choose the method and procedure for responding 
to this obligation. 
 
Nevertheless, for legal certainty reasons, the principles set under the aforementioned 
Article 43 of the Law on Securities should be legally specified in the form of a code of 
practice for underwriters60, in order to create an efficient and clear framework on rules 
of conduct applicable to persons providing underwriting services. 
 

3.4. Liability of the underwriter for the accuracy of the prospectus. 

3.4.1. General remarks. 

In case where the mechanisms of the market and in particular the reputational 
sanction mechanism do not operate efficiently (e.g. when an underwriter aiming at 
short-term profits, disregards and sets on a second level his reputation and 
trustworthiness), the solution to this problem cannot simply be left to the forces of the 
free market, but additional mechanisms need to be established, to encourage 
underwriters to act with diligence and in the best interests of investors. 
 
                                                 
60  Such a special Code of Underwriters exists among other in Greece and Cyprus.  
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Those mechanisms are introduced through the implementation of legal provisions 
providing civil and administrative liabilities of underwriters in case information on 
the issuer published - mainly - through the prospectus are false or incomplete and the 
underwriter committed a fault in failing to show the necessary technical diligence. 
Specifically: 
 
(a) Civil liability 
Civil liability, which is related to the compensation claim of investors, constitutes a 
drastic tool in the hands of investors for defending their interests.  It aims to obtain 
redress for the property damage caused. The issue rises when the fall of the bonds’ 
prices or the loss of their value is linked by a causal relationship with inaccuracies of 
the prospectus. A clear legal framework governing the underwriter’s liability as far as 
the accuracy of the content of the prospectus is concerned, constitutes an important 
reason for the persons liable for its drafting to act with the necessary professional 
diligence. At the same time, the provision of civil liability enforces the confidence of 
the investors in the capital market, by providing them safety in case they suffer 
damage due to inaccurate or misleading information. 
 

The underwriter’s liability is related to his participation in the drafting of the 
prospectus and to the institutional role he undertakes thereto, as a control mechanism 
for securing the completeness and accuracy of investors’ information - which in this 
way promotes the operational efficiency and reliability of the capital market. 
 
The participation criteria in the drafting of the prospectus need to be applied in a 
strictly formal manner: for the liability to arise, the mentioning of the underwriter in 
the prospectus shall suffice (e.g. the prospectus bearing the signature and name of the 
underwriter), which shall consist an evidence of his participation in the drafting of the 
prospectus, independently of his actual participation, unless express provision is made 
to the contrary (see also Art. 6, Paragraph 1 and 2 of the EU Prospectus Directive 
2003/71/EC).  
 
Such regulation is justified by the confidence showed by investors in the participation 
of a particular underwriter in the whole process of disposal of the securities. The 
establishment of a direct liability of other persons, involved in a secondary manner in 
the drafting of the prospectus, towards investors does not seem necessary since that 
would lead to a diaspora of the liable persons and to an excessive raise of the cost of 
investors’ claims. Those persons are selected by the underwriter or the issuer, who 
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shall be held liable before investors for the good execution of the tasks of such 
persons. 
 
Liability should arise when the prospectus contains incomplete information in relation 
to the data which is important for the investment decision-making. The following 
cases should be considered:  
a) inaccuracy of information (i.e. when the information does not reflect the 

reality); 
b) omissions of information (i.e. when some information is missing); 
c) ambiguity of information (i.e. when although the necessary data is mentioned, 

the way they are set out, doesn’t make the whole prospectus clearly 
understandable to the investor). 

 
The underwriter could be exempted from liability if he proves that he showed the 
necessary diligence for the verification of the financial situation of the issuer and for 
the insertion of accurate information regarding the issuer in the prospectus. The 
burden of proof should be born by the underwriter for the reason that it would be 
extremely difficult for investors to enter into the sphere of activity of the underwriter 
and that would result in discouraging investors to bring claims61.  
 
(b) Administrative Sanctions. 
The establishment of rules on administrative sanctions in case of inaccuracies of the 
prospectus is also considered a necessary supplement to the civil liability of the 
underwriter. Underwriters must show due diligence in order to secure the true, 
complete and objective information of investors through the prospectus as well as 
with respect to determination of the price of the transferable securities and the process 
of its determination and notification. The above shall not be understood as the 
establishment of an objective liability of the underwriter but as his obligation to 
demonstrate the necessary diligence expected from him as a bank or an investment 
firm, so as to enable the imposition of sanctions if inaccuracies in the prospectus arise 
which are due to his fault. 
 

3.4.2. The Albanian Legal Framework on the civil liability of the Underwriter 

 
(a) Existing provisions 
The provisions in force (Αrt. 41, Law on Securities)  provide, as far as the liability of 
the underwriter for defects of the prospectus is concerned, that every director of an 

                                                 
61  Such reversal of the burden of proof is applied in German, US and Greek law. 
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issuer, and any other person who is responsible for a prospectus, shall be liable to pay 
compensation to any person who has acquired any of the securities to which the 
prospectus relates and suffered loss thereof as a result of any untrue or misleading 
statement in the prospectus or the omission from it of any matter required to be included 
by or under Article 40 of the Law on Securities. 
 
With reference to the civil liability for compensation of the investor due to 
inadequate, inaccurate or false information contained in the prospectus, the existing 
legal provision is satisfactory, to the extent that it holds responsible for the 
compensation of the investor, the issuer as well as any other person who is 
responsible for the prospectus (Αrt. 41, Law on Securities), i.e. the underwriter of the 
offer of securities as well. 
 
The existence of legal provisions in relation to the civil liability of the underwriter is 
necessary due to the fact that general provisions of Albanian law would in this case be 
inapplicable due to the lack of contractual relation link between the underwriter and 
the investor.  The only case where the liability of the underwriter could be sustained 
under the existing Albanian Civil Code is when the underwriter undertakes to 
purchase the totality of the shares issued and further sells them to the public.  In such 
a case the legal nature of the relationship between the underwriter and the investor is 
contractual. Nevertheless, the use of this structure is very limited even at an 
international level. Consequently, provisions of special civil liability of the 
underwriter towards the investor are necessary62.  
 
(b) Recommended Actions  
It is recommended that the above mentioned applicable provisions be enriched in 
order to include a series of issues related to the determination of the compensation, 
the repartition of the burden of proof between the parties, the extent of the liability of 
co-underwriters, and the legality of exemption clauses in favour of the underwriter (or 
the issuer). 
 
In particular:  
a) with reference to the repartition of the burden of proof – as examined also 

in the light of other European models (e.g. Germany, Greece, France etc.) - it 
is suggested to lay the burden of proof on the underwriter that he did not 
commit any fault in relation to the defects of the prospectus. The underwriter 
should be exempted from liability and from the obligation to compensate in 

                                                 
62  That is also the case in other European legislations such as Greek, French and German. 
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case he proves that he carried out a reasonable control of the prospectus (due 
diligence defence). 

b) As far as the validity of the exemption clauses in favour of the underwriter 
(or the issuer) is concerned, there must be an express provision in the law 
stating that any agreement by which the underwriter (or the issuing company) 
is exempted from liability towards the purchaser of securities in a public offer 
is prohibited, irrespective of the extent of the fault or the total amount of 
compensation. 

c) The Law on Securities does not provide for a limitation to the extent of the 
damage to be compensated to investors for deficiency of the prospectus. In 
accordance with Art. 41 of the Law on Securities «every director of an issuer, 
and any other person who is responsible for a prospectus, shall be liable to pay 
compensation to any person who has acquired any of the securities to which the 
prospectus relates and suffered loss in respect of them as a result of any untrue or 
misleading statement in the prospectus». Consequently investors’ compensation 
includes the expenses incurred in the conclusion of the agreement and the loss of 
the price paid for the purchase of the securities as well as the difference between 
the paid value of securities and their real value – i.e. the value the securities 
would have had if the information given was not defective. The indirect 
expectation damage of the investor (i.e. the loss of profit) should not be part of 
the investor’s claim because such extension of the underwriter’s liability for this 
damage would create considerable practical impediments, due to the difficulty of 
its evidence. Besides, such an extension would exceed the necessary level of 
investors’ protection and would transform the underwriter into a guarantor of the 
investors’ choices, which would constitute a disincentive for carrying out 
underwriting. 
In case that the transferable securities are not listed in a regulated market - such 
as the Tirana Stock Exchange - the amount of compensation should be calculated 
abstractly (i.e. after estimation of the importance of the defective information and 
its impact on the price determination of the securities). If there is a regulated 
market for those securities, the calculation of the difference between the price 
paid and the real price shall be based on their market price. In case where there is 
more than one market price, the average of those prices should be taken into 
account, at a specific point in time starting from the time where the defective 
information was diagnosed/revealed. 

d) The Law on Securities does not contain any provision with reference to the 
prescription period (i.e. statute of limitations) of the claim in damages 
against the underwriter. It is recommended to insert a short-term prescription 
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period of the claim so that any doubt that may arise in relation to the defect in 
the acquisition of securities shall be cleared earlier in time. The prescription 
period should begin either from the date of publication of the prospectus, or 
the date in which the defect was revealed, or the date of the beginning of trade 
of the securities on the regulated market.  

e) As far as the issue of liability of the co-underwriters towards the investor 
who suffered damage is concerned, the applicable legal framework does not 
provide any particular provision. Consequently, the general relevant 
provisions of the Albanian Civil Code shall apply. For the protection of 
investors it is recommended to include a specific provision in order to hold the 
co-underwriters in charge of the prospectus’ content jointly and severally 
liable against the damaged investor63.  

 

3.4.3. Administrative Sanctions and Financial Supervision 

In case the underwriting services in a public offer of securities are provided by a bank, 
the competent supervisory authority should be the Central Bank. In case the issuer of 
the bond is a company listed in the exchange, the supervisory authority competent for 
the control of the company should be the FSA. 
 
With reference to the supervisory regime, it must be noted that Albania has undergone 
important changes during the last years. Until recently, there were three separate 
regulatory bodies competent for the supervision of insurance market (Insurance 
Supervision Authority - ISA), securities market (Albanian Securities Commission - 
ASC) and pensions market (Office of Inspectors of Private Institutes of 
Supplementary Pensions - OIPISP). ASC and OIPISP, albeit existing, had no 
securities market participants or private pension funds to regulate and supervise.  
 
Being a very small financial system, Albania had too many financial sector regulatory 
entities. This led to a fragmentation of authorities and responsibilities, a drain on 
budgetary resources, and inefficient use of scarce regulatory and supervisory skills.  
 

                                                 
63  That is also the case in other emerging economies: In Bulgaria, according to the Law on the 
Public Offering of Securities, members of the management body of an issuer, its procurator, as well as 
the investment intermediary that has signed the prospectus, shall be jointly and severally liable for any 
damage caused by false, misleading or incomplete information in the prospectus. The persons under 
Art. 4, paragraphs 1 and 2 of the Accountancy Act shall be jointly and severally liable with the persons 
in sentence one for any damage caused by false, misleading or incomplete information in the issuer’s 
financial statements and the registered auditor – for any damage caused by the financial statements 
certified by them (Art. 81 paragraph 3). 
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Under these circumstances a reform of the supervisory system was necessary in order 
to enable the sound development of the financial sector. With assistance provided by 
IFIs a new legal framework was approved by the Albanian Government in order to 
unify all non-bank supervisory authorities within a single FSA. 
 
The law establishing the FSA was then approved by the Parliament in July 2006 (Law 
Nr. 9572, dated 3 July 2006 on the “Financial Supervisory Authority” – hereinafter 
“Law on the FSA”). Pursuant to this law, the FSA absorbed the functions and 
responsibilities of the three pre-existing regulatory bodies and is now competent for 
the regulation and supervision of the securities market, the insurance market and the 
supplementary pensions market. 
According to the applicable legal framework, the violation of provisions relevant to 
the public offer of securities by the issuer or the underwriter is exposed to 
administrative sanctions. Article 63 of the Law on Securities - still in force after the 
enactment of the Law on the FSA - states that any person who violates any provision of 
the Law on Securities commits an administrative offence and is subject to the 
administrative fine of -(a) 30,000 to 1,000,000 leks (in Euro: 241.81€ to 8,060.50€) in 
the case of a physical person; and (b) 50,000 to 5,000,000 leks (in Euro: 403.02€  to 
40,302.48€) in case of a company”. 
 
Furthermore, article 31 of the Law on the FSA provides that “any individual who 
prevents the FSA and its structures or its authorized staff in the exercise of their 
supervisory competencies established by law, if the violation does not constitute a crime, 
are sanctioned with a fine ranging from 50,000 to 75,000 leks (in Euro: 403.02 to 
604.54€), while in case of recidivism the applicable fine ranges from 80,000 to 100,000 
leks” (in Euro: 644.84 € to 806.05€).  
 
The existing provisions on administrative sanctions should be completed and the 
maximum amount of fines to be imposed should be increased taking into 
consideration the level of the underwriter’s fault and the height of the damaged 
caused, in order to enhance the sanctions’ “general preventive” function. 
 
In cases of administrative sanctions, the role of the FSA and of the Central Bank 
should be decisive, since their decisions shall reflect on the behaviour of the 
underwriter. Therefore the practice of supervision has additionally an educational 
value, since it helps shaping the ethics of underwriters, as well as the rest of the 
market players. Consequently, the question arises if the supervisory authorities in 
Albania are in the position to fulfil efficiently their supervisory tasks.  
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From the recent IMF Assessment on the Financial System Stability in Albania, it is 
concluded that the Bank of Albania (“BoA”) is in the position to fulfil effectively its 
auditing/control task in the present phase, which shall not mean that there is no space 
for further improvement of the current organizational and operational regime. The 
senior staffs of supervisors and inspectors is highly knowledgeable and has taken 
great strides to effectively incorporate best international practices especially in the 
areas of key risks for Albanian banks. The BoA has the authority to set prudential 
regulations. Capital requirements and rules governing credit exposures are subject to 
adequate supervision although the market is subject to poor disclosure by borrowers. 
 
The BoA should consider means by which to retain experienced staff to minimize the 
impact of turnover: these could include bonuses or other forms of compensation. The 
supervisory function in general would benefit from more staff with legal expertise64. 
 
The supervisor should require that banks have processes and procedures that are 
effectively implemented for credits deemed especially risky or not in line with the 
mainstream of a bank's activities (i.e, banks should be required to have exception 
processing policies). 
 
The supervisory authority should consider requiring banks to provide more training to 
their staff in financial analysis, including cash flow analysis65.  
 
As far as the FSA is concerned, the following is worth mentioning: 
 
a) Pursuant to Art. 26 of the Law on the FSA, the Authority is defined as an 
independent institution, financed mainly by its own resources66. In this respect it is 

                                                 
64  IMF, Albania – Financial Stability Assessment Report (2005), p.26. 
65  IMF, Albania – Financial Stability Assessment Report (2005), p.27. 

66  According to the provisions of the Law on the FSA, any differences arising between the funds 
sources and the expenditures for the activity, the FSA is financed from the state budget until the 
moment when the income of the authority are sufficient to ensure its normal functioning. The part of 
the financing from the state budget for the Authority is approved by the Albanian Parliament as an 
independent part of the state budget. The surplus of the budget for the financial year, goes to the state 
budget revenues within 4 months after the end of financial year, except the funds for ongoing 
investments. The revenues of the budget of the Authority are generated from: 1. tariffs according to 
article 27 of the Law on FSA; 2. revenues from sanctions in line with the legislation in effect in the 
area of non-banking financial markets; 3. sale of periodical publications; 4. financings from the state 
budget; 5. other resources and activities permitted by law, and the legislation in effect for the non-
banking financial markets.  
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worth noticing, that pursuant to article 6 of the same Law, the members of the FSA 
are appointed by the Parliament. More specifically, the Chairman, two vice-chairmen 
and two of the members of the Board are appointed by the Parliament with the 
proposal of the Council of Ministers. One member of the Board is appointed by the 
Parliament with the proposal of the Laws, Public Administration and Human Rights 
Parliamentary Commission and finally one member of the Board is appointed by the 
Parliament with the proposal of the Economy and Finance Parliamentary 
Commission.  
 
b) Art. 7 of the Law on the FSA bans a member of the Board  of the FSA for a period 
of two years following the end of his service from being employed in a supervised 
company. This provision should be revised because it creates strong disincentives for 
becoming a member of the Board of Directors of the FSA by imposing on any serious 
professional of the Capital Market his detachment from the financial services field for 
a period of two years following the end of his service.  
 
c) It is furthermore of importance for the cooperation of the supervision authorities,  
that the chairman of the Board of the FSA has the authority to communicate with the 
BoA, as well as with other governmental bodies and institutions and exchange 
information (Article 15, Law on the FSA). The collaboration between the FSA, the 
Central Bank and other governmental or non-governmental organizations, exercising 
their activities in the financial market should be enhanced, in order to avoid regulatory 
arbitrage and to give to all the authorities the ability to take immediate action against 
any form of violation, irrespectively of which authority detected the illegal action (p. 
50). 
  
 
d) The FSA is subject to procedural rules and regulations for the execution of its 
powers (Art. 18 Law on the FSA) and is required by law to treat the information 
received in the supervisory process as confidential. Such information is to be 
disclosed only in certain defined circumstances (Art. 24 and 25, Law on the FSA). 
There are legal safeguards to protect persons, who are supervised by the FSA, against 
the inappropriate use of disclosed information in the hands of the regulator that is 
confidential or of a commercially sensitive nature. The FSA’s decisions and actions 
are reasoned and subject to judicial review (Art. 14, Law on the FSA).  
 
e) It is advised to insert a provision giving the FSA the possibility to initiate civil 
judicial measures on behalf of investors, for the recovering of the damage they have 
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eventually suffered (i.e. class action). That will increase the efficiency of civil liability 
as a means for deterrence against unlawful conduct of business in the capital market.  

4. The role of Banks in the development of a primary bond market in Albania 

The argument that the issuance of bonds takes business away from banks is 
oversimplified. In fact banks, as well as other financial intermediaries in general (e.g. 
securities or investment firms) play an important role in the development of corporate 
bond markets. In several countries, banks and other intermediaries have been 
important bond issuers – mainly of subordinated debt - as well as buyers of bonds 
(especially in Russia and some Asian countries). However their main role – and that is 
eventually the case in Albania - is to provide underwriting and market making 
services to corporations and making secondary markets work adequately67.  
 
As underwriters, banks undertake the civil and administrative liability for the 
accuracy and completeness of the prospectus. The undertaking of such a responsibility 
by the banks acts as an incentive for the performance of the control over the issuer 
with due skill and diligence. The same applies in case banks act as market makers, 
buying bonds for their own account. In such a case, banks need to assess the credit 
risk with reference to the bond issuer with due diligence.  
 
The presence of reputable credit rating system is generally recognized as an 
important factor in the success of a bond market, since it helps fostering growth of 
depth and liquidity in the bond market, by increasing the transferability of corporate 
bonds, either in the primary or in the secondary market. An explicit credit rating 
system provides consistent measurement of relative risk of bond issues and incentives 
for bond issuers to improve their financial standing, while it provides investors with 
objective and impartial opinions of relative credit risk of bond issues, thus bridging 
informational asymmetry between issuers and investors. Although obtaining a credit 
rating might be considered as an additional expense of a corporate bond transaction,  
it is however valuable to an issuer, in consideration of the fact that a high credit rating 
can lower the interest costs on its corporate bond. Furthermore, establishing a 
competitive market of rating agencies will contribute to creating a more attractive -for 
issuers- pricing for the provision of rating services. 
 
Consequently, establishing a domestic credit rating agency market is essential for the 
development of an active bond market. Many domestic credit rating agencies in 
                                                 
67  Hawkins John, “Bond Markets and Banks in Emerging Economies”, in The Development of 
Bond Markets in Emerging Economies, BIS Papers No. 11, 2002.  
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emerging markets begin their operations with some form of technical arrangement or 
joint partnership with global credit rating providers.  
 
Links and cooperation between domestic and international credit rating service 
providers are expected to intensify as bond markets in emerging economies, like 
Albania, grow in size and become more liberalized68. At present, given the fact that in 
Albania there is no market for domestic credit agencies and in consideration of the 
state of the market for financial intermediation69, the relevant credit rating services 
could be performed by the banks within the framework of their underwriting services.  
 
The latter suggestion should serve the best interests of the investors, considering the 
fact, that banks have the necessary expertise for fulfilling such duties, while they can 
be held liable against investors for any false information in reference to the bond 
issuer. Furthermore the fact that there are 16 privately owned banks active in Albania 
provides for a minimum of competition, which will contribute to a reasonable pricing 
policy, thus keeping the relevant bond transactions costs at a reasonable level. 
However, special care should be taken in order to avoid conflict of interest and to 
ensure the independency and sound reputation of the credit rating system. The 
provision of credit rating services should be supervised by the Central Bank.  

5. Corporate Governance Issues 

5.1. Introductory remarks 

High profile corporate scandals and their negative fallout have placed the issue of 
corporate governance at centre stage within the business and financial community. 
Financial markets and regulators have developed important mechanisms for 
promoting stronger governance, as dramatic breakdowns in corporate governance 
have been proven to give rise to deterioration of the companies’ value and even to 
insolvency. Corporate governance is a fundamental element towards the safeguarding 
of the integrity of companies, whose securities are listed in an exchange or are being 
publicly offered and of the market in general, but also towards the promotion of 
efficiency and development of the activity of companies which leads to increased 
profitability.   
 

                                                 
68  IMF, Albania – Financial Stability Assessment Report (2005), p. 10. 
69  IMF, Albania – Financial Stability Assessment Report (2005), p. 10, EBRD, Strategy for 
Albania – Report (2004), p. 21.   
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Indeed, lack of corporate governance rules or non-conformity with such rules are 
most likely to adversely affect the credit quality of a company as there seem to be a 
statistical link between the quality of governance and key financial performance 
measures of a company70. It is indicative that evaluation of corporate governance 
rules in a company has now become a principal element of the credit rating process 
conducted by leading global rating agencies, such as Fitch Ratings. In that sense, the 
adoption and most importantly the application of firm and efficient corporate 
governance procedures by a company, not only ameliorates its ranking in terms of 
credit rating, but also assists in attracting more investors/creditors in that the existence 
of such procedures increases the latter’s confidence in the sound management of the 
company and thus the due repayment of the company’s obligations.   

5.2. Corporate Governance and bondholders 

Throughout the years, corporate governance rules were shareholder driven, as they 
had been considered to be the mechanisms enabling shareholders to monitor and 
discipline the behaviour and performance of the company’s management, mediating 
the relationship between the two parties71. Nonetheless, in modern corporate finance, 
corporate governance rules are [or should be] put into place in order to protect not 
only shareholders but also other stakeholders as bondholders – in case of both bonds 
listed in an exchange and non-listed offered through the public offer procedure - since 
most companies currently tend to raise substantially more capital from selling debt 
than from issuing stock72. Fundamental weaknesses in a company’s governance 
framework can potentially dissipate corporate assets or cash flows and leave 
bondholders vulnerable to significant credit losses. Besides, a company’s collapse due 
to managerial behaviour equally hinders the position of bondholders and shareholders. 
Indeed, the Organisation for Economic Co-operation and Development (OECD) has 
included within the scope of application of corporate governance rules, also 
stakeholders by determining that corporate governance “… involves a set of 
relationships between a company’s management, its board, its shareholders and other 
stakeholders…”. 
 
It is true that in various situations, interests of shareholders and bondholders come 
into conflict. As a matter of fact, management actions which favour shareholders, 
such as dividend payments, clearly disfavour bondholders and other company’s 

                                                 
70  Fitch Ratings, “Evaluating Corporate Governance: The Bondholders’ Perspective”, Special 
Report, April 12, 2004, www.fitchratings.com, p.2.  
71  Yakov Amihud, Kenneth Garbade and Marcel Kahan, “A New Governance Structure for 
Corporate Bonds”, Stanford Law Review Vol 51:447, 1998-1999 p. 450. 
72  Yakov Amihud, Kenneth Garbade and Marcel Kahan, see Fn 55, p. 450. 
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creditors as they reduce the performance value of the company’s debt by leaving 
fewer assets to pay-off existing bondholder claims.73 Shareholders seek short term 
returns of their investment whereas bondholders would opt for increased certainty and 
timely repayment of their investment. In this framework, one would think that it 
would be difficult to put in place a single set of corporate governance rules that would 
be able to protect efficiently both the shareholders and bondholders of a company. 
However, in the long run both categories are considered investors and do share 
common interests: they both wish to invest in prudently managed companies with an 
economic value based on sound investment. Hence, the majority of the corporate 
governance rules which need to be adopted for the protection of bondholders coincide 
with those implemented to safeguard the interests of the shareholders of a company 
and the profitability of the latter74.  

5.3. Corporate Governance rules directly liaised with bondholder protection  

The main law addressing corporate governance issues in Albania is the Law on 
Commercial Companies. In addition, Law Nr. 7661, dated 19 January 1993, on 
“Accounting” (hereinafter referred as “Law on Accounting”) sets basic rules for the 
internal auditing standards. Even though Albania has established certain provisions – 
referred to below - which relate to corporate governance, on the one hand the 
incorporation of certain rules important to corporate governance has been omitted and 
on the other hand there is not at the moment a single set of rules incorporating 
corporate governance provisions addressing the interests of all stakeholders of a 
company (e.g. shareholders, bondholders and other creditors). The International 
Finance Corporation (IFC) has started a three year program – the Private Enterprise 
Partnership for Southeast Europe (PEP-SE) - to enhance the level of awareness in 
corporate governance amongst Albanian private enterprises and establish the 
Albanian Institute of Directors (IoD).  
 
As discussed below, further steps to improve corporate governance awareness and 
practice need to be made on the legislative and regulatory level. In that respect and 
prior or at least in parallel with the implementation of any debt legislation, it is highly 
recommended that a single and separate law/code/regulation on corporate governance 
is set up for reasons of transparency and clarity. It is again stressed that the existence 
of firm corporate governance rules would greatly contribute to the attraction of bond 
investors as the latter would feel much more comfortable to invest in a company 
adopting and implementing sound management and auditing practices. In terms of 

                                                 
73  Yakov Amihud, Kenneth Garbade and Marcel Kahan, see Fn 55, p.453. 
74  Fitch Ratings, see Fn 54, p.5. 
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companies issuing bonds which are listed or are to be listed or distributed through a 
public offer, such piece of legislation should address the following issues: 

5.3.1. Existence of independent and effective Board of Directors:  

(a) Introductory remarks 
It is vital for the Board of Directors of a company intending to issue bonds through a 
public offer procedure and/or list such bonds in an exchange to include a sufficient 
number of independent and non-executive members to the board in order to minimise 
conflicts of interest situations which might lead to abuse. Such a measure would 
contribute to the company pursuing reasonable financial objectives and maintaining 
its access to funding75 thus safeguarding the due repayment of such company’s 
obligations towards its bondholders, as non-executive and independent members of 
the board of directors would be there to look after the proper and unbiased 
management of a company.  
 
The Law on Commercial Companies provides for a two-tier management system for 
all joint stock companies76. It includes the board of directors (executive board) and 
the supervisory board. Art. 96 of the Law on Commercial Companies states that joint 
stock companies are managed by a board of directors to be composed by at least one 
member. Companies with a share capital higher than 5 million leks (40,484.05€) 
should have a board of directors of two members unless their articles of association 
provide for one member. The members of the board of directors are appointed by the 
supervisory board of the company. A member of the board of directors may not be a 
certified public accountant or partner, stockholder, or director of a firm of certified 
public accountants which has conducted the auditing of the company even once in the 
past five years (Art. 169, Law on Commercial Companies).  
 
The board of directors exercises all powers in the name of the company which fall 
within the purposes of the latter apart from those vested upon the supervisory board 
and the general meeting of the company’s shareholders. The board of directors carries 
out examinations and reaches decisions on the basis of the articles of association of 
the company (Art. 101, Law on Commercial Companies). The supervisory board 

                                                 
75  Fitch Ratings, see Fn 54, p.6. 
76  According to the Law on Commercial Companies, a public company is a company whose 
capital is divided into shares. The liability of such shareholders is limited to their contribution into the 
initial share capital of the company. Public companies are further categorised in public companies with 
public offerings which are companies with securities registered in the exchange or which offer their 
shares to the public through banks, financial institutions, stockbrokers or publications of any type. 
Public companies without public offerings include all other public companies (Article 76).  Where 
reference in this section is made merely to companies or public companies these include all public 
companies, irrespective of whether these are listed or non-listed or publicly offering their securities. 
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exercises continuing supervision over the manner in which the member(s) of the 
board of directors manage(s) the company. The supervisory board is entitled to carry 
out any monitoring operation it considers reasonable and seek all documents 
necessary for the execution of its duties (Art. 103, Law on Commercial Companies). 
 
The board of directors reports at least on a quarterly basis to the supervisory board. 
Additionally, three months prior to the end of each fiscal year, the board of directors 
delivers to the supervisory board the documents stipulated in para. 2 of Art. 130 of the 
Law on Commercial Companies77 for purposes of verification and monitoring (Art. 
103, Law on Commercial Companies). The supervisory board is composed by at least 
three members and not more than twenty one members, no member of such board 
being a member of the board of directors (Art. 104, Law on Commercial Companies).  
 
Two thirds of the members are appointed by the general meeting of the shareholders 
of the company (Art. 105, Law on Commercial Companies). One third of the 
members of each supervisory board must be elected by the employees of the company 
(Art. 109, Law on Commercial Companies). 
 
Moreover, members of the supervisory board or of the board of directors who have 
deceptively used the powers which they possessed or the votes which they had under 
their control because of their position for their own benefit and who knowingly acted 
in conflict with the interests of the company, in order to acquire personal gain or to 
favour another company or enterprise in which they have had direct or indirect 
interests, are sentenced to 1 to 5 years of imprisonment and/or are imposed a fine 
amounting to 5,000 to 2,500,000 leks (40.48 to 20,246.08 €) (Article 293, Law on 
Commercial Companies).  
 
Members of the board of directors are severely or jointly liable towards the company 
or third parties for violation of applicable legal provisions and/or the provisions of the 
company’s articles of association and for any managerial fault which they have 
committed. The members of the supervisory board are liable for their personal faults 
and may only be held liable for managerial actions where they had been aware of 
violations by the members of the board of directors and did not report them to the 
general meeting of the shareholders (Art. 192 and 193, Law on Commercial 
Companies).  
 
 

                                                 
77  Such documents include the annual reports and where applicable consolidated accounts.  
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(b) Relevant legislation of other jurisdictions 
The obligation for independent members in the board of directors has been imposed 
by Directive 2006/43/EC78 and the U.S.A. Sarbanes & Oxley Act for all companies, 
whose securities have been listed in a EU or U.S. stock exchange respectively, 
providing that a specific number of members of the board of directors of the company 
should be non-executive members, the majority of which should be independent.  
 
Article 1 of para. 7 of Directive 2006/43/EC79 also introduces the obligation for 
companies whose securities are admitted to trading to issue an annual corporate 
governance report containing relevant information. 
 
German companies have a dual board consisting of the management board and the 
supervisory board. The German Corporate Governance Code recommends that the 
supervisory board shall include what it considers an adequate number of independent 
members. Companies wishing to deviate from the aforementioned recommendation 
must disclose such deviation on an annual basis. According to the particular Code, a 
supervisory board member is considered independent if he/she has no business or 
personal relations with the company or its management board which cause a conflict 
of interests. 
 
The Greek law 3016/2002 on corporate governance provides that the board of 
directors of companies with securities listed in a regulated market operating in 
Greece, shall be composed of executive and non-executive members. Non-executive 
members shall comprise not less than 1/3 of the board. Among the non-executive 
members, there must be at least two independent members.  
 
In Serbia, according to the relevant Law on Business Companies, joint stock 
companies must have a board of directors comprised of 3 to 15 members, and where 
such companies are listed, the majority of the members constituting the board of 
directors must be non-executive, out of which at least two must be independent. 
Within the board of directors at least a nominating and a remuneration committee 
must be established. The same law provides that all joint stock companies shall have a 

                                                 
78  Directive 2006/43/EC of the European Parliament and of the Council of 17 May 2006 on 
statutory audits of annual accounts and consolidated accounts, amending Council Directives 
78/660/EEC and 83/349/EEC and repealing Council Directive 84/253/EEC 
79  Directive 2006/46/EC of the European Parliament and of the Council of 14 June 2006 
amending Council Directives 78/660/EEC on the annual accounts of certain types of companies, 
83/349/EEC on consolidated accounts, 86/635/EEC on the annual accounts and consolidated accounts 
of banks and other financial institutions and 91/674/EEC on the annual accounts and consolidated 
accounts of insurance undertakings 
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management body. In the case of listed joint stock companies, no more than half of 
the members of the board of directors may participate in the management body. The 
management body is responsible for the execution of the decisions of the board of 
directors and all other management activities not falling within the competence of the 
board of directors and the general assembly. Additionally, all listed companies must 
have a supervisory board, to be comprised of non members of the board of directors, 
bearing the same characteristics with an independent director. The election of the 
members of the supervisory board falls under the responsibility of the general 
meeting.  
 
On the other hand, the Bulgarian Commercial Act provides for an option to chose 
between a two-tier system where a joint stock company shall be managed by a 
management board to be supervised by the supervisory board the members of which 
may not be members of the management board, and a one-tier system where the joint 
stock companies are managed solely by the board of directors consisting of three to 
nine members. 
  
(c) Recommended Actions for Albania 
It is highly advisable that the companies issuing bonds which are listed or are to be 
listed or offered through a public offer should have a board of directors composed of 
at least three members in order for the management to be more efficient and to 
achieve a diversity of opinions within the board of directors. A sufficient number of 
independent members should comprise the supervisory board in order for the latter to 
be able to provide objective advice and supervision of the board of directors of the 
companies. Those independent members should also be comprised in the audit 
committee of a company, the constitution of which is proposed and further analysed 
below under 5.3.3. 
  
From discussions we had with several representatives of concerned parties, we have 
realized - and are anyway of the opinion – that the very fact that the law obliges joint 
stock companies to include in their supervisory board an employee’s representative 
constitutes a significant drawback in terms of establishing a legal entity in the form of 
a joint stock company as provided for in the particular law. This obligation seems to 
derive from the German system of co-determination (so called “mitbestimmung”). In 
Germany, this system has a long tradition and is rooted in the country’s culture. In 
Albania, the system seems not to have reached the desired effects. As a result, the 
number of joint stock companies present in the country – apart from those companies 
that, by law, must be in the form of joint stock companies (e.g. banks, insurance 
companies and companies acting in strategic sectors of the economy) - is extremely 
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limited. Since bonds may only be issued by legal entities in the form of joint stock 
companies and for a bond market to be able to flourish, it is recommended to amend 
the law so as to limit the number of employees’ representatives at the supervisory 
board or even lift the obligation for the supervisory board to include employees’ 
representative(s)80. 
 
Furthermore it has been the market’s view that managers and members of the board of 
directors of companies should be obliged to acquire themselves equity – even bonds - 
in the company, including long term features, such as restriction of liquidation of such 
equity, in order to prevent such executives from seeking short term profitability of the 
company, thus impairing the performance of the obligations of the company under the 
terms of the bond loan81. 
 
For the performance of the duties of the board of directors to be more effectively 
monitored, it is highly advisable that all companies shall approve and issue “Internal 
Rules & Regulations” on the organizational structure of the company, the monitoring 
processes, the duties of the members of the board of directors etc. Additionally, once 
a set of corporate governance rules is established in Albania, it is recommended that 
relevant legislation should provide for companies to issue annually a corporate 
governance report which shall include the corporate governance rules to which they 
are subject and any relevant information about the corporate governance practices 
applied by them which go beyond Albanian law. 

5.3.2. Oversight of related-party transactions 

Scrutiny by the company’s stakeholders of transactions to be entered into between a 
company’s related parties (such as major shareholders or senior executives and 
members of the board of directors) is vital as the related party’s interests could come 
into conflict with or vary from financial performance of a company, leading to 
financial breakdown of the company, at the expense of both shareholders and 
bondholders 82. 
 
In terms of the prohibition of conflicting interests, in Albania, members of both the 
board of directors and the supervisory board must disclose to the supervisory board 

                                                 
80  In this context it should be mentioned that the Albanian Banking Law provides that where 
banks are concerned, any duties of the supervisory board provided under the Law on Commercial 
Companies shall be carried out either by the general assembly of the shareholders or by the board of 
directors, depending on the case (see article 15 of Law No.8365 dated 02.07.1998 "On banks in the 
Republic of Albania" and article 30 of the draft law “On Banks in the Republic of Albania”).  
81  Fitch Ratings, see Fn 54, p.7, Morey, W. McDaniel, see Fn 64, p. 433.  
82  Fitch Ratings, see Fn 54, p.6. 
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and obtain prior authorisation for any transaction or agreement in which they have a 
direct or indirect interest83. If the person having an interest in such agreement or 
transaction is a member of the supervisory board, he cannot participate in the 
authorization voting procedure. The supervisory board shall then refer authorized 
agreements to the certified public accountants who issue a relevant report on the basis 
of which the general meeting of the shareholders of the company shall either approve 
or disapprove such transactions-agreements. Voting rights held by shareholders 
having an interest in such agreements shall not be taken into account when calculating 
the quorum and the voting majority (Arts. 122 and 123, Law on Commercial 
Companies). Agreements not authorized by the supervisory board of the company, 
can be invalidated where they affect adversely the company through an action before 
the court within three years from the date of the execution of the agreement (Art. 125, 
Law on Commercial Companies). Furthermore, Art. 126 of the Law on Commercial 
Companies provides that any loans between members of either the board of directors 
or the supervisory board are prohibited and any agreement contrary to such 
prohibition is invalid. 
 
The U.S. Sarbanes & Oxley Act lays down the obligation of members of the board of 
directors of the company to refrain from actions which would result in a conflict of 
their own interests with those of the company or of its affiliates and that in the 
occurrence of such event, a relevant report to the board should be made. 
 
The German Corporate Governance Code provides that the members of the 
management board and of the supervisory board of the company shall be at all times 
bound by a non-competition obligation, shall act in the best interest of the company 
and shall in no case pursue personal interest; in case where such conflicting interests 
arise these should be reported to the supervisory board of the company. 
 
Greek law 3016/2002 on corporate governance provides that members of the board of 
directors of companies whose securities are listed in the Athens Exchange have as a 
continuous duty and obligation to reinforce the long term financial value of the 
company and to promote the general interest of the company. The law further 
provides that members of the board as well as any other person delegated by the board 
shall not promote personal interests which are conflicting with the interests of the 
company. The members of the board shall disclose in due time to the other members 
of the board any personal interests which may arise from transactions of the company 

                                                 
83  See also transparency obligations under Chapter II C.2.3  
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which fall under their duties as well as any other conflict of personal interest with the 
interests of the company or of an affiliated company. 
 
The relevant Serbian legislation (the Law on Business Companies) provides that 
members of the board of directors of a joint stock company must act in good faith 
with the due care and diligence of a prudent businessman, in the reasonable belief that 
they are acting in the company’s best interests. They also have the duty to act fairly 
and loyally to the company and must avoid actions involving a conflict between the 
interests of the member and the company. Such transactions may only be validly 
realised if all material facts connected to the conflicting interests of the member of the 
board of directors have been disclosed to the shareholders and the rest of the members 
of the board of directors and such parties have granted prior authorisation for the 
execution of the particular transaction.  
 
Additionally, members of the board of directors have the obligation to refrain from 
engaging in actions which are competitive to the company’s activities and also have a 
duty of confidentiality. Finally, members of the board of directors may not participate 
in the voting procedure in the meetings of the board where the matter of the agenda 
involves a personal conflict of interest with the company. 
 
Within the same framework – but with much less reference to respective issues -  
Bulgarian law provides that directors must perform their duties in the interest of the 
company having an obligation to secrecy even after the end of their term as directors.  
 
The relevant Albanian legislation, as described above, provides indeed for disclosure 
of related party transactions to the supervisory board. However, there is no explicit 
obligation for the members of the board of directors and the supervisory board to 
refrain from actions which would result in a conflict of their own interests with those 
of the company or of its affiliates. Such obligation should be explicitly provided for in 
the relevant legislation, also incorporating a fiduciary duty of care and loyalty of the 
particular members to the company and its shareholders. It is recommended that the 
fiduciary duty of care and loyalty of the board of directors of a company owed to the 
company and to the shareholders should be extended to cover also bondholders and 
other stakeholders84. 

 

                                                 
84  Morey, W. McDaniel, “Bondholders and Corporate Governance”, The Business Lawyer; Vol. 
41 February 1986, p.450. 
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5.3.3. Audit process integrity 

As financial reports of a company constitute a substantive source of information 
(together with the prospectus85) granted to investors wishing to acquire bonds from a 
company which are listed or which are publicly offered, such accounting statements 
must be drafted in accordance with internationally approved accounting and 
auditing standards and reflect the accurate and true financial condition of the 
company to be issuing the bond loan. The opposite would wipe out both the investor’s 
confidence in the company and the company’s economic value86.  
 
All joint stock companies are required to prepare annual audited financial statements 
(Art. 211, Law on Commercial Companies), quarterly financial reports, and group 
accounts on consolidated basis (Law on Accounting). Joint stock companies are not 
required by law to prepare and disclose financial and operating data in accordance 
with internationally recognised accounting standards. Financial results must be 
audited annually by an independent auditor (Arts. 130 and 178, Law on Commercial 
Companies), but the law does not establish clear and straightforward measures to 
ensure that the auditor is truly independent from the influence of management, even 
though Art. 168 of the Law on Commercial Companies imposes certain restrictions on 
the appointment of auditors. Auditors are appointed for one fiscal year by the general 
meeting of the shareholders of the company. Reports drafted by non-legally appointed 
accountants are invalid (Art. 170, Law on Commercial Companies). The board of 
directors of joint stock companies is required to present at the annual regular General 
Meeting financial information to the shareholders, including annual reports, 
consolidated accounts where applicable etc. (Articles 130 and 143, Law on 
Commercial Companies), but not quarterly or monthly87. Nonetheless, shareholders 
representing 1/10 of the companies’ share capital are entitled twice a year to request 
from the board of directors in writing information in relation to problems in the 
companies’ activities, which is provided by the certified public accountant (Art. 175, 
Law on Commercial Companies). Non-compliance by the board of directors to the 
reporting obligations, as described above, gives rise to the application of article 191 of 
the Law on Commercial Companies which stipulates that the members of the board of 
directors are liable for any violation of the legal provisions applicable on joint stock 
companies.  
 

                                                 
85  For an analysis of the prospectus requirements please see supra under Chapter II, Section C.2. 
86  Fitch Ratings, see Fn 54, p.6. 
87  But see Chapter II C.2.3 on the obligations of companies whose securities are listed or 
publicly offered to issue interim reports under Albanian Law 
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Firm and sound rules should be adopted with regards to, inter alia, the independence, 
the qualifications, the obligations and the fees of the auditors performing statutory 
audits of joint stock companies on statutory audits of annual accounts and 
consolidated accounts. In the case of listed companies and companies wishing to 
publicly offer issued bonds, auditors should be equipped with high level qualifications 
as is also required in the case of banks operating n Albania.   
 
Additionally, it is recommended that accounts of companies whose bonds are listed or 
are to be listed in the Exchange or are to be publicly offered should be drafted in 
accordance with International Accounting Standards (IAS).  
 
The work of internal and external auditors of companies must be closely monitored. 
Internal control mechanisms described in a relevant internal control charter must be in 
place and an audit committee should be set up in cases of joint stock companies 
wishing to list their securities in the stock exchange or to issue bonds to be publicly 
offered. The audit committee should have specific terms of reference laying down its 
duties and obligations and shall be responsible, among other, for the monitoring of the 
effectiveness of the company’s internal control and risk management systems, the 
statutory audit of its accounts and for the independence of the external and internal 
auditors. The audit committee could be established at the supervisory board level. As 
an alternative, the audit committee’s functions could be exercised by the supervisory 
board itself on the condition that the chairman of such board is not the chairman of the 
audit committee. Such committee or the supervisory board must include at least one 
member who is a financial expert. 
 
The European Union law provides that all joint stock companies listed on a stock 
exchange in an EU country are required to comply with IAS already as of January 1st, 
2005. Directive 2006/43/EC88 adds certain elements which must be included in the 
audited financial statements. Directive 2006/43/EC and the US Sarbanes & Oxley 
Act, apart from the independence standards that they impose for auditors, both 
provide for the establishment of an audit committee in joint stock companies with 
listed securities to be comprised of independent members of the board of directors of 
companies or by members of the supervisory boards of such companies, with the view 
to monitoring, inter alia, internal and external auditors as well as the company’s 
internal control and risk management systems. 
 

                                                 
88  See footnote no. 79. 
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The German Corporate Governance Code provides that the supervisory board of listed 
companies shall set up an audit committee which, in particular, handles issues of 
accounting and risk management, the necessary independence required of the auditor, 
the issuing of the audit mandate to the auditor, the determination of auditing focal 
points and the fee agreement. The chairman of the audit committee must be a 
financial expert. 

5.3.4. Reasonable and performance based compensation management - compensation 

Management compensation exceeding market norms and standards is likely to drain 
on the company’s financial resources, thus diminishing the company’s funds available 
for repayment of the obligations owed to bondholders.  
 
The manner and amount of compensation of the members of the board of directors of 
all public companies are determined by the general meeting of the shareholders upon 
their election (Art. 100, Law on Commercial Companies). The members of the 
supervisory board may be given a fixed annual compensation for their participation in 
the meetings (Art. 119, Law on Commercial Companies). The supervisory board may 
set extraordinary compensation for services or tasks which are entrusted to its 
members which however will be subject to the authorisation procedure of Arts. 122 
and 125 of the Law on Commercial Companies (i.e. procedure for approving 
agreements with related parties described above under 5.3.2.). Any compensation to 
the chairman and deputy chairman of the supervisory board may be decided by the 
supervisory board itself (Art. 117, Law on Commercial Companies). The law does not 
provide any criteria according to which all of the aforementioned compensations are 
to be calculated.  
 
Under Greek company law, any fees of the members of the board of directors must be 
approved by the general meeting of the company’s shareholders otherwise they are 
void.  
 
The German Corporate Governance Code provides that compensation of the members 
of the management board is determined by the supervisory board at an appropriate 
amount based on a performance assessment in considering any payments by group 
companies. Criteria for determining the appropriateness of compensation are, in 
particular, the tasks of the respective member of the management board, his personal 
performance, the performance of the management board as well as the economic 
situation, the performance and outlook of the enterprise taking into account its peer 
companies. All compensation components must be appropriate, both individually and 
in total. Compensation of the members of the supervisory board is specified by 
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resolution of the general meeting or in the bylaws. It takes into account the 
responsibilities and scope of tasks of the members of the supervisory board as well as 
the economic situation and performance of the enterprise. Members of the supervisory 
board shall receive fixed as well as performance-related compensation. Performance-
related compensation should also contain components based on the long-term 
performance of the enterprise. 
 
The Serbian law on business companies determines that independent members of the 
board of directors shall not be deemed to be employed by the company, contrary to 
the members of the management body who are considered to be in employment 
relationship with the company and the non-executive directors who are not prohibited 
from being employed by the company. A director who is not in employment with the 
company may perform his duties pursuant to a separately concluded contract with the 
company which states his remuneration and other terms of service. All such 
agreements must be approved by the general assembly of the company’s shareholders. 
 
In Bulgaria, where the two-tier system is chosen, the fees of the members of the board 
of directors (the management body) are determined by the supervisory board. In terms 
of the one-tier system, the remuneration of the members of the board of directors is 
determined by the general meeting of the shareholders.   
 
In case of Albania, rules should be introduced requiring management compensation to 
be determined in analogy with the company’s financial performance expectations and 
in analogy with compensations granted in the market’s equally performing companies 
–where these exist; such compensation should be mandatorily up front disclosed to 
the investors who intend to participate in a company’s bond loan89. Any kind of 
executive compensation should be first approved by the general meeting of the 
shareholders of the companies.  
 

5. 3. 5. Other means of protection of the bondholders  

Other means of protection of the bondholders could be inserted in laws other than the 
law on corporate governance. These include: 
 
(a) Minority shareholders’ rights 
If the intended bond loan legislation incorporates the alternative to convert upon 
maturity the bonds into shares of the issuing company, it is self-evident that the 

                                                 
89  Fitch Ratings, see Fn 54, p.7. 
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decision of an investor purporting to invest in bonds convertible into shares would be 
positively influenced by the existence of minority shareholders’ protection rules in a 
company.  
 
Article 132 of the Law on Commercial Companies provides that in the absence of a 
legally constituted supervisory board and board of directors, a proxy appointed by the 
Court can convene a general meeting at the request of shareholders representing at 
least 1/10 of the share capital of the company. One or more shareholder(s) who 
represent at least one-tenth of the initial paid up capital have the option, within 30 
days of the appointment, to express their objection, in Court, in regard to one or more 
of the certified public accountants appointed at the session of the general meeting and 
to seek the appointment of one or more certified public accountants to replace them 
(Article 173, Law on Commercial Companies). One or more of the shareholders who 
represent at least one-tenth of the initial paid up capital can seek, through the Courts, 
the appointment of an expert charged with presenting a special report on some 
specific operations of the management (Article 174, Law on Commercial Companies). 
Shareholders representing 1/10 of the companies’ share capital are entitled twice a 
year to request from the board of directors information in writing in relation to 
problems arising in the companies’ activities, the response to be provided by the 
certified public accountant  (Art. 175, Law on Commercial Companies). 
 
As minority shareholders’ rights already exist in the Law on Commercial Companies, 
it would be advisable to add also the right of minority shareholders to demand the 
postponement of the general meeting and the convention of a general meeting in all 
cases (i.e. not only in the case where there is lack of dully constituted board of 
directors).  
 
(b) Bondholder representative  
Any future legislative framework in relation to bonds should impose the obligation to 
the bond loan issuing company to appoint, though a written agreement, a bondholder 
representative who will be independent from the bond issuing company and shall 
represent the bondholders against the bond loan issuing company and any third 
parties. Such representative shall act in the interests of the bondholders as these shall 
be provided in the bond loan terms and the resolutions reached by in bondholders 
meetings which shall take place regularly. Such bondholder representative should 
only be a professional expert, such as a credit institution or an investment firm and 
shall represent the bondholders both judicially and extra judicially (e.g. in cases where 
the terms of the bond loan are to be renegotiated with the bond loan issuing 
company). The representative’s liability towards the bondholders should be extended 
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to any misdemeanour that the former commits in relation to the terms of the bond 
loan90. Bondholders’ representatives are provided for in most foreign jurisdictions 
such as Greece, Germany, U.S.A. etc.  
 
(c) Other means of bondholders’ protection  
Further rules purporting to protect the bondholders could be inserted in bond loan 
legislation or the Law on Commercial Companies to include the prohibition of a 
dividend distribution where the total liabilities of a company would exceed its total 
assets or where payment of dividends would result to the impairment of the 
company’s available capital.  
 
(d) Protection of bondholders in case of the issuer’s bankruptcy  
Another crucial aspect of a well-functioning corporate bond market is the provision of 
a set of provisions clearly defining the limit of public investors’ legal liability to force 
bankrupt issuers to repay their obligations and the procedures for going to that limit91. 
In essence, these rules should not only define creditors’ rights but also provide a 
mechanism for fair and efficient reorganisation of the company in the case of default 
or bankruptcy.  
 
Albanian legislation does not contain special regulations on the rights of bondholders 
in case of the issuer’s bankruptcy. In the case of bonds the imperative is for 
bankruptcy rules to be clear, legally empowered, and explicit on the treatment of 
creditors’ rights. For this matter there should either be a mandatory provision or the 
law should provide for bondholders the possibility to enter into specific covenants 
with an issuer in order to be specifically ranked ahead of other creditors in case of the 
issuer’s bankruptcy. This would contribute to greater security for the bondholder’s 
rights, thus increasing the appeal of bonds as investment option.  
 

6. Offering a wide range of bonds to the market. 

The Albanian legislation does not contain provisions on the type of bonds that may be 
issued by corporations; Article 2(1) of the Law on Securities makes a general 
reference to bonds, as securities which constitute the object of negotiation in the 
Exchange. There are no further distinctions as to the type of bonds with the exception 

                                                 
90  See also Yakov Amihud, Kenneth Garbade and Marcel Kahan, (supra Fn 55, p.469-481). 
91  See “Corporate Bond Markets Development” by Tadashi Endo, Bond Market Development in 
Asia: Finance and investment, Organization of Economic Co-operation and Development Proceedings, 
2001.  
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of Art. 150 of the Law on Commercial Companies, where mention is made to the 
increase of the share capital through a conversion of bonds into shares.  
 
It is recommended that Albanian legislation details different kinds of bond types (in 
order to appeal to the investing public and to fulfil the needs of the issuer for capital).  
Bond indentures can include a variety of provisions. A “call” provision grants the 
issuer an option to redeem bonds earlier. Some bonds have a “sinking fund” provision 
that requires the issuer to set aside funds to retire a specified amount of bonds each 
year. Bonds may have some form of credit enhancement such as a third-party 
guarantee. 
 
Bonds can be secured or unsecured. Secured bonds are collateralized by specific 
assets of the corporation. There are various forms of secured bonds; mortgage bonds 
are collateralized by assets such as factories. Should the corporation be liquidated, the 
bondholders have a direct claim on those assets. A mortgage bond can be open-ended 
or closed-ended. An open-ended mortgage bond allows the corporation to issue more 
bonds backed by the same collateral and of equal seniority. This means that the 
bondholders' claim on the collateral can be diluted. With a closed-end mortgage bond, 
the corporation may issue more bonds backed by the same collateral, but bonds are 
divided into classes according to the order in which they were issued. The classes are 
called the first mortgage, second mortgage, etc. Earlier classes have higher seniority 
than later classes. In liquidation, claims are satisfied in the order of seniority. 
 
Unsecured bonds are general obligations of the issuer. They are not secured by any 
specific collateral, so investors' claims are backed only by the corporation's general 
assets. A corporation may issue senior and subordinate debentures. Subordinate 
debentures may be considered as own funds of the issuer, thus enhancing his 
credibility92. 
 
Convertible bonds give the bondholder the option to exchange the bond for a 
predetermined number of shares in the issuing company, while exchangeable bonds 
give the bondholder the right to exchange the issued bond for a specified number of 
common stock shares of a corporation different from the issuer of the bond. 
 
 In case of bonds convertible into shares, the regulation of the following issues is 
necessary:  

                                                 
92  That is the case in most European jurisdictions due to the European Directive 93/6/EEC on 
Capital Adequacy, as amended by the European Directive 98/31/EC. 
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a) the price of conversion of the corporate bond into a share; at the time of 
acquisition of the convertible bond, the investor must be informed about the 
method of determination of the exchange (the premium) against which he shall 
convert the corporate bond into a share; the determination of a specific 
premium doesn’t seem feasible since the final price of listing of the share at 
the stock exchange shall depend on many future factors. It can nevertheless be 
agreed that the premium shall be calculated at the time of the conversion as a 
percentage of the listing price of the shares in the stock exchange or of the 
price of the offer of shares to the public. We are of the opinion that the 
regulation must be flexible and must give to the issuing company an important 
space for self-action. For example, the percentage could also vary according to 
the specific time of the conversion.  

b) The period of time during which the conversion shall be possible. 
c) Restrictions on the possibility to liquidate immediately, through the Exchange, 

the share which shall be acquired at a preferential price: 
The immediate liquidation through the stock exchange of the shares further to 
the conversion of the corporate bond into shares by their holders, -for the 
performance of a profit due to the discount in the acquisition price for them 
compared to the price that other investors have to pay for the acquisition of 
shares- could create a series of problems and damage the creditworthiness of 
the stock exchange. For this reason the immediate liquidation of the shares 
which are originating from convertible bonds should be prohibited for a 
specific duration after their listing on the stock sor – even better - the 
possibility should be given to sell such shares only to banks or institutional 
investors would also be under the same obligation to refrain from selling 
shares originating from convertible bonds for a specific period of time. 

 
The mechanism of convertible bonds into shares, gives the possibility of preparation 
of a secondary capital market in Albania, i.e. at the stock exchange. It could, in other 
words, serve as a facilitation to the development of the stock market.  
 
More specifically: 
a) it provides companies with the possibility of raising low cost funds and of 

abiding in due time with the obligations born by a listed company, since the 
obligation to issue a prospectus and to respect transparency and corporate 
governance rules prepares them for developing a rational conduct in a 
financial market; 
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b) it provides for underwriters the possibility to develop departments for the 
monitoring of companies and to adapt to the needs of assessment of companies 
and familiarize with international accounting standards. This development 
should at the same time be very profitable to the issuing companies 
themselves, since through the financial and legal review that they shall be 
obliged to carry out, financial rationalization shall occur, which is a 
prerequisite to the development of the Albanian economy; 

c) it prepares the banks in the carrying out of activities related to the secondary 
capital market, since through market making, it familiarizes them with 
obligations of  members of regulated markets and in general of providers of 
investment services; 

d) it helps the institutional and operational efficiency of the Albanian capital 
market and in this way, contributes to the best possible recycling and 
allocation of the long term financial means in productive activities, which will 
have a direct positive impact on the development of the Albanian economy; 

e) it allows investors to offer, by now, even if there is no Exchange operating 
effectively, funds which are needed for the development of companies, with 
the anticipation, through the conversion of corporate bonds into shares, when 
and if they consider it profitable, of the added-value of their «risky» 
investment. The investment itself does not represent a disproportionately high 
risk, since the joint participation of the underwriter in the public offer and the 
eventual activity of market maker of corporate bonds promise the absorption 
of any future company “shocks”. 

  
In fine, we would like to pinpoint that the design of convertible bonds must be done 
according to soft law provisions which shall impose the observance of specific 
procedures without prejudging the final solutions that the company shall follow for 
the issuance of corporate bonds. The market forces as well as the rules of healthy 
competition shall be the ones to designate the best and most profitable solutions for 
Albanian corporations. 
  

7. Tax treatment of bonds 

Generally, the core principles of the Albanian tax system are sound and tax rates are 
in line with regional levels. Efforts are under way in order to improve expenditure 
management and medium-term budgeting and ensure that increased public investment 
is matched by sufficient funds for operation and maintenance. The tax reform aims to 
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help formalize the economy and stimulate growth, but nevertheless contains no 
special provision with reference to bonds. 
 
The experience in the developed economies has proved that imposition of tax on bond 
transactions, whether in the primary or secondary markets could impede liquidity and 
discourage the primary issuance of corporate bonds. If bond transactions are subject 
to higher taxation in relation to other financial instruments, it will naturally 
discourage bond market development both from the supply and the demand sides, 
since companies would choose to finance their investments from sources other than 
bonds and investors would choose to invest in other forms of assets. In emerging 
markets, there is a tendency for the tax regime to be imposed by an arm of the 
government that is more focused and interested in maximizing government revenue, 
and in many cases tax policies may not take into account the aspects and issues of 
bond market development. 
 
A certain minimum level of taxation is acceptable to all parties in a corporate debt 
transaction. Bond related taxes may come in the form of transaction taxes and stamp 
duties, as well as taxes on capital gains and withholding tax. Transaction taxes are an 
explicit cost of trading and normally decrease market liquidity. Typically the liquidity 
impairing effects of these taxes outweigh the benefits from the revenue they might 
produce or their role as a market volatility controlling mechanism. Stamp taxes, as 
well as taxes on capital gains through transactions with bonds should also be avoided 
(e.g. in Germany and Greece).  
 
In the case of Albania it is recommendable to implement a tax regime for bonds that 
includes withholding taxes on the source, payable by the issuer. Such a taxation 
regime fulfils the need for tax revenue and at the same time provides for an attractive 
tax treatment as incentive for investing in bonds. 
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D. Developing a liquid secondary market for corporate bonds 

1. Introductory note 

At present there are no active capital markets in Albania93. While the capital market 
institutional entities such as the FSA and the Tirana Stock Exchange have been 
established, their respective laws and regulations need to be completed and updated. 
So far there has not been any trading at the Exchange despite the fact that a minimum 
infrastructure exists to help trading take place. It is clear that more has to be done on 
the policy-based actions and initiatives in order to vitalize the capital markets and 
bring the Albanian companies and other stakeholders on board. Nevertheless it must 
be hereby emphasized that the non-existence today, in Albania, of a well-functioning 
Exchange, may be positive for the development of corporate bonds; there is no 
competitive product (in this case shares) which could attract the interest of investors 
willing to undertake the (higher) risk of a corporate bond, in relation to the one of a 
bank in which they would deposit their funds (corporate bond versus bank deposit)  

2. Market making as alternative in consideration of the lack of a secondary 
market in Albania   

Due to the inactivity of a secondary market (stock exchange), the trading 
infrastructure of bonds at this stage will comprise over the counter – trading, which 
shall be executed by market makers. The role of the market maker in Albania should 
be undertaken by banks. The activity of the market maker consists in the systematic 
purchase and sale from a licensed provider of investment services (in this case the 
bank), of corporate bonds for own account through transactions carried out directly 
with its customers.  
 
The activity of the market maker enhances the liquidity of the capital market and its 
efficiency. The existence of bodies which participate actively and on a regular basis in 
the capital market, enhances the liquidity of the security and enforces the decision of 
the investor to invest in it, since the latter would be aware that in the event that he 
would wish to liquidate there will be a buyer who will offer him a price corresponding 
to the real value of the security. At the same time, the efficiency of the market is also 
enhanced in the sense of the availability of more concise price determination.   
 

                                                 
93  IMF, Albania – Financial Stability Assessment Report (2005), p. 18. 
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Market makers are in the position, due to their continuous and active participation in 
the capital market, to react to new developments rapidly and in any case faster than 
simple investors, in the light of new information. Besides, they have the ability, 
thanks to their specialization, to elaborate in a faster and more efficient way their 
investment policy. 
 
A such, issuers of publicly offered corporate/municipal bonds should list their bonds 
in the stock exchange –when the latter shall be active-or secure their liquidity by 
means of over the counter trading through an appointed market maker. 

3. The role of the underwriter as market maker 

When the bank which purports to act as market maker is also the underwriter, the 
information to be requested to the issuer, necessary to acknowledge the issuer’s 
financial situation, comes as continuation to the information held as underwriter, i.e. 
without a big cost. Of course, this fact could raise insider trading issues, but in this 
case where bonds are concerned, this risk is minimal.  
 
The carrying out of transactions for own account entails risks for the financial 
solvency of the market maker. For corporate bonds this risk can be valued and cannot 
exceed the risk to which the bank would be exposed to if the bank had financed the 
issuer. The specific credit risk shall nevertheless be admitted, in particular if the 
market maker is the one underwriting the issue. The rule for the approach of the issue 
shall be that no bank should undertake duties of underwriter if it is not ready from the 
credit risk view, to finance the issuer itself. 
 
As a result, the link between the role of the underwriter and the role of the market 
maker in a market like the Albanian one, in which the auditing companies are not duly 
developed and where the mechanisms of the market don’t function in all fields 
overall, this could function positively –at least in the current phase of development- 
for the overall institutional development of the capital market and for the promotion 
of the reliability of its bodies.  
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ANNEX I 

 
List of interviewed persons during the period July – August 2006.     
 
Mr. Ridvan Bode, Minister of Finance, 
 
Mrs. Elisabeta Gjoni, Member of Board, ASC, 
Mrs. Anxhela Dervishi, Head of Int/l Relations, ASC, 
 
Mr. Seyhan Pencapligil, Chairman, Albanian Association of Banks (AAB), 
Mr. Elvin Meka, Secretary General, Albanian Association of Banks (AAB), 
 
Mr. Genc Mamani, Chief of Cabinet, Governor’s Office, BoA, 
Mr. Elis Tarelli, Legal Advisor, Governor’s Office, BoA, 
 
Mrs. Blerina Raca, Project Coordinator, German Technical Cooperation, GTZ 
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ANNEX II 

 
For the purposes of this Draft Action Plan, the following legal documents have been 
reviewed. A more detailed review of each piece of legislation shall be found in the 
Final Version of the Action Plan.  
 
 
List of reviewed legal documents: 
 

• Law no. 7638, dated 19.11.1992, on Commercial Companies, as amended;  
• Law no. 8080 dated 1.3.1996, on Securities, as amended; 
• Law no. 8365 dated 2.7.1998, on Banks in the Republic of Albania, as 

amended; 
• Law no. 8269 dated 23.12.1997, on the Bank of Albania; 
• Law no. 8652 dated 31.7.2000 on “Organization and Functioning of Local 

Government”; 
• Law no. 9572 dated 3.7.2006 on the Financial Supervisory Authority; 
• Law 9267 dated 29.07.2004 “On the activity of insurance and re-insurance” 
• Albanian Civil Code; 
• The draft law on banking currently being discussed at the Parliament and at the 

Government; 
• The draft law on local government borrowing; 
• The following regulations and decisions: 

 Rule No.1, date 28 03.1997 “On licensing and fees” Rule No.5, 
dt.19.08.1997 “On financial resource requirements for licensees”  

 Rule No.5, date 19.08.1997 “On financial recourse requirements for 
licensees” 

 Rule No.6, date 19.12.1997 “On prospectus”  
 Rule No.1/1, date 20.01.1999 “On take-over” 
 Rule No.5/1, date 29.06.1999 “On Albanian Securities Commission 

Administrate Rules” 
 Rule No.8/1, date 1.09.1999 “On Conduct of The Commissioners and 

the Employers” 
 Rule No.8/2, date 1.09.1999 “On Internal Administrative Regulation” 
 Rule no.2.2, date 15.03.2000 “On the function of the Albanian 

Securities Commission” 
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 Rule No.9/1, date 30.10.2001 “On Licensing of the Register of the 
Securities” 

 Rule No.2/3, date 5.02.2002 “On organization test for the individual 
who require representative licence” 

 Rule No.6/1, date. 17.06.2002 “On Licensing of the Securities Market” 
 Rule No.2/2, date 07.02.2003 “On Licensing of the Dealer and his 

Representative”  
 Rule No.5.2, date 27.05.2005 “On Market Abuse” 
 Rule No.8/2, date 28.09.2005 “On Retail Market of Treasury Bills”  
 Rule No.2/4, date 13.02.2006 “On Monitoring of Retail Market of 

Treasury Bills” 
 Rule No.9/2, date 31.10.2005 “On Commission Activity Transparency” 
 Decision of MC No.440, date 17.06.2001 “On Advertisement in 

Securities Business” 
 Decision of MC No.441, date 17.06.2001 “On Conduct of Business”  
 Decision of MC No.442, date 17.06.2001 “On Accounting and 

Financial Requirements”  
 Decision of MC No.443, date 17.06.2001 On Continuing Disclosure 

Obligation of Issuers” 
 
 
 
 
 
 
 

This Action Plan was prepared by Dr. Dimitris Tsibanoulis, Ms. Elena Bailas, Dr. Theodore Katsas, 
Ms. Argyro Leoutsea and Ms. Marylise Takvorian of the Law Firm TSIBANOULIS & PARTNERS, 
with the assistance of the local consultant, Mr. Adrian Dabulla. 

Please note that the source of the law concerning countries other than Albania and Greece, is 
http://www.doingbusiness.org/LawLibrary; recent updates may not be included. The legal sources 
for Albania are taken from unofficial English translations of the laws on which a reference is made 
herein; discrepancies may thus appear where such translation is not accurate.  

The opinions mentioned herein are the opinions of Tsibanoulis & Partners Law Firm and do not 
reflect the official opinion of the EBRD or any other authority, private or public, nor are they 
binding thereupon. 
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