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A signifi cant proportion of the EBRD’s 

activities in central Europe and central 

Asia over the past 15 years has been 

in equity investments. The Bank has 

acquired signifi cant equity stakes 

in many state-owned enterprises, 

supporting preparations for their 

privatisation. The Bank has also 

invested in the equity of many private 

sector enterprises, across a wide range 

of industries, to assist them in their 

future development and growth. 

The Bank’s presence among the 

shareholders of a company provides 

comfort to other investors. It signals 

that the company has passed the 

Bank’s rigorous due diligence 

procedures. The Bank’s presence is also 

perceived as a measure of protection 

against political risk in the sometimes 

challenging investment climate of the 

transition countries. In addition, the 

Bank’s participation in many private 

equity funds active in the region has 

facilitated the supply of equity capital 

to small and medium-sized enterprises. 

At the end of 2005 the Bank’s equity 

portfolio consisted of equity investments 

in more than 400 companies totalling 

over €2,200 million. Cumulatively, 

since its inception in 1991, the Bank 

has held equity stakes in close to 

700 companies worth €5,400 million 

(see Chart 1).

The EBRD’s primary purpose is to assist 

the countries of central eastern Europe 

and the Commonwealth of Independent 

States in their transition from centrally 

planned to market economies. Therefore, 

EBRD transactions are not merely 

expected to generate adequate fi nancial 

returns. The Bank’s investments should 

also make a positive contribution to the 

transition process. 

In the context of its equity investments, 

the Bank’s main impact on transition 

comes from a variety of measures used 

to address shortcomings in governance 

and business practices. For a large part 

of the last century, enterprises in the 

region were not exposed to market 

pressures and instead responded 

primarily to the demands of planning 

agencies. These previously state-owned 

enterprises have only recently had 

to take into account the legitimate 

interests and demands of private 

shareholders and other stakeholders. 

In many cases, state assets have been 

transferred to newly formed enterprises 

that are managed in the interest of a 

single shareholder or a small group 

of dominant shareholders. In these 

enterprises, little regard is paid 

to the legitimate interests of minority 

shareholders and other stakeholders. 

Many of these companies exhibit 

opaque ownership and control structures 

allowing one or more individuals to 

exert infl uence over the affairs of the 

enterprise. As a result, other share-

holders are left in the dark about the 

enterprise’s strategic orientation.

The Bank is encouraging all its 

investee companies to adhere to best 

international standards of corporate 

governance. Good corporate governance 

arrangements have many benefi ts. 

They seek to ensure that the individuals 

directing the affairs of a company act 

in the best interests of all shareholders. 

They also prevent individuals from 

exploiting confl icts of interest and reduce 

the incidence of corruption. On a broader 

level, good corporate governance can 

attract new investors and keep existing 

ones, ultimately enhancing a 

company’s value. 

Norbert Seiler
Deputy General 

Counsel, EBRD

Through its investments, the EBRD seeks to improve corporate governance. 
This article highlights initiatives undertaken by the Bank to facilitate transition 
and to strengthen governance in the companies in which it invests.
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The EBRD’s guiding principles for 

corporate governance and good 

business practices are summarised 

in the publication Sound business 

standards and corporate practices – 

A set of guidelines.1 The guidelines point 

out that the success of any enterprise 

is based on sound relations with its 

shareholders, customers, employees, 

suppliers, the government and local 

authorities, and the community at large. 

It also sets out the measures to be 

taken towards these objectives.

The Bank has also participated in the 

preparation of the OECD Principles of 

Corporate Governance, which were fi rst 

published in 1999 and updated in 2004. 

The OECD Principles describe corporate 

governance as follows: 

“ Corporate governance involves 

a set of relationships between a 

company’s management, its board, its 

shareholders and other stakeholders. 

Corporate governance also provides 

the structure through which the 

objectives of the company are set, 

and the means of attaining those 

objectives and monitoring 

performance are determined. Good 

corporate governance should provide 

proper incentives for the board and 

management to pursue objectives that 

are in the interests of the company 

and its shareholders and should 

facilitate effective monitoring.”

The corporate governance arrangements 

at any enterprise are rooted in a variety 

of sources. Company law and other 

statutory instruments, such as 

securities laws and regulations, provide 

the broad legislative framework. Many 

aspects of corporate governance are 

also implemented in the charters, 

by-laws and similar instruments adopted 

by individual companies. Ultimately, 

corporate governance depends on the 

attitude and quality of the individuals 

charged with the management and 

control of a company. 

The EBRD seeks to address all these 

different dimensions of corporate 

governance. Through its Legal Transition 

Programme the Bank monitors and 

assesses the legislative framework for 

corporate governance, while providing 

expert advice to governments and their 

agencies to support reform efforts in 

this area. The Bank’s work on these 

broader, systemic conditions for good 

corporate governance is discussed 

elsewhere in this edition of Law in 

transition. This article focuses instead 

on the EBRD’s approach towards 

improving the corporate governance 

arrangements of its investee companies 

in the context of its equity investments.

Nomination of board members

In many of its equity investments the 

Bank secures the contractual right to 

nominate one or more members to the 

governing body (board of directors, 

supervisory board) of the investee 

company. The paramount task of 

these nominees, who may be either 

experienced EBRD employees or suitable 

consultants, is to exercise their board 

duties with a view to improving the 

corporate governance arrangements 

of the company. At present, the Bank 

has nominated approximately 300 

individuals to serve on the governing 

bodies of some 250 portfolio companies. 

In connection with their appointment, 

all EBRD nominees receive a set of 

guidelines setting out their main duties. 

The EBRD expects its nominees to: 

■  act in the best interest of the 

company; they are accountable to 

the company as a whole and all its 

shareholders, not to the EBRD or any 

other particular shareholder 

■  familiarise themselves with the 

charter of the company as well as 

applicable laws and regulations, 

and monitor closely the company’s 

compliance with all laws, regulations 

and internal rules 

■  participate actively in all affairs of 

the company body to which they are 

appointed, clearly express their 

views, and see that these views are 

accurately refl ected in the minutes

■  insist on receiving clear, accurate 

and meaningful fi nancial information 

from the management of the 

company, and where necessary 

propose the establishment 

of reliable management 

information systems 

■  where appropriate, request 

audited fi nancial statements 

and management reports, as 

well as auditors’ reports and 

management letters

■  scrutinise the fi nancial information 

supplied to them for any undisclosed 

items which could conceal money 

laundering, fraudulent transactions 

or illicit payments to government 

offi cials and business associates 

■  propose procedures for uncovering, 

investigating and reporting 

suspicious transactions, if internal 

control mechanisms are weak

■  require strict compliance with all 

environmental laws and regulations, 

as well as those relating to health 

and safety in the workplace 

 

   

 54  Law in transition

Chart 1 EBRD equity 
portfolio, by region

Source: EBRD 2005.



■  demand that the board receives 

regular information about the 

implementation of any environmental 

covenants or action plans which may 

have been adopted in connection 

with the EBRD’s investment

■  ensure that they avoid confl icts of 

interest in the course of their duties, 

and do not participate in the 

deliberations and decision of 

any matter in which they have a 

confl icting interest. 

Specifi c corporate governance 
enhancement measures

The Bank’s concern for good corporate 

governance arrangements permeates 

all aspects of its approach to its 

transactions. Whenever preliminary 

investigations into a potential 

investment indicates corporate 

governance defi ciencies, the Bank 

reviews the current arrangements by 

performing a “corporate check”. Such 

a check is often carried out with the 

assistance of outside counsel and other 

external professional advisers. This 

analysis enables the Bank to alert its 

client of concerns and to develop a 

remedial action plan addressing the 

corporate governance fl aws identifi ed. 

In anticipation of the EBRD’s investment, 

the company may correct some defects 

through charter amendments. 

Other aspects may require sustained 

efforts over a period of time after 

the Bank has become a shareholder 

of the company. The various investment 

conditions and implementation 

guidelines are set out in the legal 

documentation governing the 

Bank’s equity investment 

(subscription agreements, 

share purchase agreements 

and shareholders agreements). 

Analysing a company’s 
corporate governance

The Bank’s analysis of an investee 

company’s corporate governance 

arrangements involves the thorough 

review of its charter, minutes of the 

meetings of shareholders and directors, 

and all other company documents. 

The following issues are of 

particular importance: 

Share register 

It is the EBRD’s preference that 

company shares are registered with 

an independent registry. Where the 

company itself maintains the share 

register, the Bank must be satisfi ed that 

the registration arrangements are 

adequately reliable. A reliable share 

register is crucial to the Bank’s 

assessment of whether ownership and 

control over the company (often a key 

factor in the Bank’s investment decision) 

is properly disclosed and recorded. Any 

mismatch would require further analysis.

Voting rights 

Shares of the same class should confer 

the same voting rights. Special voting 

and any other rights attached to 

any class should be fully disclosed 

to all shareholders.

Transferability of shares 

As a general principle, shareholders 

should be entitled to dispose freely 

of their shares. 

Annual general meeting 

The company should hold annual 

shareholders’ meetings within a 

specifi ed time frame (for example, 

six months) following the end of the 

company’s fi scal year.

Shareholders’ meetings 

The Bank generally procures that its 

shareholding be allowed to request an 

extraordinary shareholders’ meeting. 

All shareholders should be notifi ed 

in advance of the agenda of any 

shareholders’ meeting. They should be 

able to participate in such meetings 

through proxies or substitutes on the 

basis of a power of attorney. 

Disclosure of confl icts of interest 

Arrangements should be in place to 

ensure that a shareholder, director, 

offi cer or employee of a company, who 

has material interests in a proposed 

transaction with the company, discloses 

these interests and is restricted from 

participating or voting in the meeting 

where the matter is to be discussed. 

Related-party transactions 

Similarly, all transactions made by the 

company with related parties (such 

as parent companies, subsidiaries, 

directors, employees or their spouses, 

children or relatives of the company 

or related companies) should be 

specifi cally disclosed and approved 

by the relevant governing body of 

the company. 
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Decision making 

At a minimum, shareholders, via 

shareholders’ meetings, should 

have the right to take all of the 

following decisions: 

■  elect or dismiss the board 

of directors

■  appoint the company’s external 

auditors and approve its annual 

audited fi nancial reports

■  authorise dividend proposals 

and approve the issuance of 

additional shares

■  amend charter, articles of 

association, by-laws or other 

fundamental corporate documents

■  authorise the sale of a substantial 

portion of corporate assets, and 

approve the merger, re-organisation, 

winding up or voluntary liquidation 

of the company 

■  approve stock option plans and 

similar incentive schemes for the 

company’s directors, offi cers 

and employees.

The Bank also requires the adequate 

allocation of responsibilities among the 

company’s management and its board 

of directors for the following: 

■  reviewing annual budgets and 

business plans 

■ establishing performance objectives 

■  monitoring implementation and 

corporate performance 

■  overseeing major capital 

expenditures, acquisitions 

and divestitures

■  selecting, compensating, monitoring 

and replacing key executives and 

overseeing succession planning

■  reviewing the company’s 

remuneration policies for its board, 

key executives and other employees

■  monitoring and managing potential 

confl icts of interest of management, 

board members and shareholders

■  ensuring the adequacy and integrity 

of the company’s accounting and 

fi nancial reporting systems 

■  overseeing the process of disclosure 

and communications to the local 

authorities and the general public.

Implementing institution-
building plans

Usually the Bank insists that any 

amendments to the investee company’s 

charter – which may be required to 

address fundamental corporate 

governance shortcomings – are effected 

prior to the Bank’s investment. Other 

areas of improvement in the company’s 

governance arrangements, which may 

have been identifi ed during the EBRD’s 

investigations, are captured in 

institution-building plans. These are 

formally endorsed by the company and 

its main shareholders and become part 

of the legal documentation for the 

Bank’s investment transaction. 

Through these institution-building plans, 

the EBRD identifi es development 

objectives for the governance arrange-

ments at its investee companies. 

The plans also assist in ascertaining 

the company’s organisation and internal 

procedures, as well as their risk 

management and control functions. 

Any such plan sets milestone dates by 

which various identifi ed remedial steps 

are to be implemented. Responsibility 

for implementing these steps is as-

signed to a task force chaired by a 

suitable individual (such as a senior 

executive or member of the board of 

directors) who is encouraged to draw 

on the assistance of external advisers 

where necessary. 

This person is to develop detailed 

implementation arrangements for the 

consideration and approval of the 

company’s board of directors.

When analysing a company’s corporate governance, the EBRD is particularly interested 
in the share register, voting rights, transferability of shares, timing of annual general meetings, 
ability of shareholders to call extraordinary meetings, disclosure of confl icts of interest and 
the company’s decision-making processes.
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While all institution-building plans are 

designed to fi t the particular needs of 

the investee company, most:

■  provide for measures to increase 

the effectiveness of the board of 

directors. This done, for example, by 

stipulating a reduction in the number 

of members, or the replacement of 

less qualifi ed members with more 

suitable individuals.

■  regularly call on the board of 

directors to establish from among 

its members an audit committee 

and a compensation committee. 

Draft terms of reference are usually 

provided for both committees. 

The audit committee should 

oversee the audit and compliance 

functions of the company, while 

the compensation committee 

focuses on the company’s 

overall compensation structure 

and executive incentive 

compensation schemes. 

■  itemise steps to be taken to 

enhance the effectiveness of the 

management board. The plans call 

for a comprehensive review of the 

line management responsibilities of 

members of the management board. 

It also demands the improvement of 

the existing management reporting 

system or the development of 

new management reports. 

Other objectives may be the 

decentralisation of the decision-

making authority of non-essential 

business functions, from top 

management to other executives, 

and the adoption of “business 

performance contracts” for senior 

executives whereby their 

compensation levels are tied to 

the performance of the company.

Institution-building plans commit 

the company to perform a thorough 

review of its organisational structure 

with a view to achieving a clear delinea-

tion of responsibilities between various 

functional lines avoiding ineffi ciencies, 

overlaps in responsibilities and 

internal competition. 

Plans also include the implementation 

of procedures calling for the preparation 

of clear, transparent business plans 

and the enhancement of the company’s 

internal audit and compliance functions. 

Conclusion

The various initiatives to enhance 

corporate governance in the EBRD’s 

investee companies constitute an 

important element of the Bank’s 

transition impact. In advanced 

jurisdictions, adequate corporate 

governance structures are usually 

stipulated in the applicable laws 

and regulations.

The legal assessment work undertaken 

by the Bank demonstrates that the legal 

and regulatory environment of many 

transition countries lags behind best 

international practice. For this reason, 

the Bank has adopted alternative means 

to improve corporate governance 

within its investee companies. The 

appointment of skilled, dedicated 

nominee directors acting in the interest 

of all shareholders and the development 

and implementation of rigorous 

institution-building plans all help 

address defi ciencies identifi ed in the 

course of the Bank’s due diligence. 

Notes
1  This publication was released in 1997 

and can be found on the Bank’s web site: 
www.ebrd.com/pubs/legal/4758.
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