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SPECIAL STUDY  
WAREHOUSE RECEIPTS PROGRAMME /  

AGRICULTURAL COMMODITY FINANCING PROGRAMME 
 

PREFACE 
 

The subject of this special study is the Warehouse Receipts Programme (WHRP) which, since 
January 2004, has been referred to as the Agricultural Commodity Financing Programme 
(ACFP).  The WHRP is a private sector regional investment operation, which involves short 
term renewable Bank loans primarily to traders and processors of agricultural products in 
different countries of operations.  The loans are intended for the temporary storage of 
agricultural commodities.  
This study was written by Paul-Henri Forestier, Senior Evaluation Manager. Peter Bryde, Senior 
Banker, Agribusiness, Team Leader for the Programme, Ilir Fani, Principal Banker and Nick 
Papandreou, Deputy Portfolio Manager provided valuable support and information for this study.   
 
The Operation Team and other relevant Bank staff commented on an early draft of this study and 
the Secretary General was consulted on the final draft.  
 
Information about the WHRP was obtained from relevant teams and departments in the Bank, its 
files as well as from external sector and industry sources.  Visits, interviews and attendance at 
international conferences were carried out between April and June 2004 in Ukraine, Bulgaria 
and Holland. In addition, fieldwork which took place in Russia in 2003 was extensively used for 
the purpose of this study.  The Project Evaluation Department (PED) would like to take this 
opportunity to thank those who contributed to the production of this study. 
The post evaluation selection process 
The projects evaluated in this special study were selected using the following criteria: 
 
  relevance to the Bank's likely future operations 
- lessons learned potential 
- size of the Bank's investment commitment/exposure 
- balance among countries of operations 
- balance among sectors and types of operations, and  
- the relative priority of the special study within PED's overall work programme priorities and 
resources 
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INTRODUCTION 
 
 

The term Warehouse Receipts Programme embodies the Agribusiness Team’s overall financing 
activity against agricultural commodities, whether or not such credits are secured by a pledge of 
warehouse receipts (WHR). WHR allow agricultural producers and processors to obtain working 
capital by using agricultural products stored in licensed warehouses as collateral. In countries 
where legal and regulatory provisions applicable to WHR are satisfactory to the Bank, such 
financings may include a degree of domestic operating risk. In all other situations, when WHR 
legislation is either non-existent or inadequate, the underlying rationale has usually been to 
promote this instrument and to strive to move legal transition forward through policy dialogue 
and technical assistance. Acknowledging this shift in the scope of the programme, the 
Agribusiness Team renamed the WHRP the Agricultural Commodity Financing Programme 
(ACFP) when updating the Board of the EBRD in January 2004. 
   
Under PED’s 2004 work programme, a review of this Programme was undertaken. This review 
encompasses the broader definition of the ACFP, bearing in mind that the justification for such 
an activity is the utilisation or the promotion of WHRs which are central to this special study. It 
should be noted that transactions or sub-projects approved under a Framework do not encompass 
all operations that would qualify as agricultural commodity financing. The larger transactions are 
approved on an ad hoc basis, outside of the Framework and are included in the scope of this 
study.  In reviewing and evaluating the ACFP, PED considered short term achievements and the 
longer term potential of the Bank’s efforts in promoting WHR as instruments for an existing or 
future lending technique from a transition impact standpoint.  Transition impact refers to the 
Bank’s ability to contribute to the transition to market economies. With respect to the Bank’s 
agricultural commodity based portfolio, PED considered and evaluated its progression, 
diversification, risk and return to the Bank as well as the Bank’s additionality in its building 
process. In this context, the term additonality indicates that the Bank complements rather than 
displaces private sector finance and it does not finance projects that can be funded on equivalent 
terms by the private sector. This study looks at the lessons learned from the Bank’s achievements 
and makes recommendations for future activity. Broader considerations regarding primary 
agriculture developments are outside the scope of this study. 
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EXECUTIVE SUMMARY 
 
The Agricultural Commodity Financing Programme (ACFP) is geared toward financing traders 
and processors of agricultural commodities such as grain, seeds or sugar. Although it provides 
liquidity to the primary sector, the ACFP currently has a limited impact on farmers. Indeed, 
taking advantage of warehousing requires volumes, logistics and some degree of financial 
sophistication that is only found among very large farmers or farm cooperatives.  
 
PED’s review of the ACFP’s fundamentals indicates that it delivered the transition impact 
expected from greater transparency, increased competitiveness and the provision of liquidity to 
the primary agricultural sector. The ACFP’s longer term potential is also significant as 
warehouse receipts (WHR) legislation should contribute to the creation of regional agricultural 
commodity exchanges that require onset delivery points and grade certification, which are 
integral to the institutionalisation of a WHRP. In addition, banks eligible for the Basel II 
(Revised International Capital Framework of the Bank for International Settlements) advanced 
internal rating based (IRB) approach will find it relatively more attractive to lend against WHR 
from a regulatory capital standpoint. In promoting this programme the Bank has demonstrated 
and continues to demonstrate a very high level of additionality.  PED observed, however, that 
such additionality would be less evenly distributed if rated at the individual transaction level. 
 
Two important aspects of the Bank’s sponsored ACFP are discussed in this special study and 
give rise to important recommendations:  
 

 WHR are designed to provide a level of comfort from a credit standpoint since the 
creditor/holder of such a document should be able to secure, release and liquidate the 
financed goods on demand, thereby avoiding any court procedures. Such out of court 
enforcement procedures are, however, possibly open to legal challenge.  Although this is 
an unlikely situation, it has not yet been tested and expert local legal advice should help 
to mitigate this risk. 

 Indemnity funds are intended to cover non-insurable fraud risk. Unfortunately, these have 
proven difficult to set up and, since no claim has yet been made against the few existing 
indemnity funds, this is also an untested area.  

 
A detailed review of the portfolio’s risk profile and profitability indicates that, based on a risk 
adjusted return on assets, the ACFP appears to score very well. Unfortunately, available 
financial information on the portfolio remains somewhat approximate and comparative 
performance analyses with other bank sector activities have not been undertaken. 
 
The Agribusiness Team has so far demonstrated an immaculate credit track record on a fast 
expanding portfolio of short term transactions. The promotion of the ACFP in many countries of 
operation has considerably enhanced the Bank’s visibility as was independently verified by PED. 
 
PED’s overall rating of the ACFP was Highly Successful.   
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I. PROGRAMME DESCRIPTION 
 
As mentioned in the introduction, the Agribusiness Team updated the EBRD Board in January 
2004 on its strategy regarding the ACFP. This section is based on the material presented to the 
Board in January 2004, which essentially covers the period 2000 to November 2003. The Bank’s 
portfolio analysis, under Section V below, is, in contrast, based on more recent data. 
 
A. SECTOR ANALYSIS 
 
The greatest potential for agricultural commodity lending is in countries which are major 
producers of agricultural commodities, such as grain, sugar or sunflower seeds, or net exporters 
of these commodities.  In many countries the agriculture sector has experienced significant 
changes over the last few years.  The most significant recent trends are summarised below. 
 
1) There has been a steady recovery in agricultural production in many of the Bank’s countries 

of operation.  Some of them, most notably Russia and Kazakhstan, benefiting from an 
improved macroeconomic situation, political stability and favourable weather conditions, 
achieved a robust increase in grain production and became net exporters on the world grain 
market.  The tables below demonstrate the significant increase in production and exports of 
main agricultural commodities in the region between 2000 and 2002.1  

   
  Table 2. Agricultural commodity production  

Country Grain Oilseeds 
(million metric tons) 2000 2001 2002 2000 2001 2002 
Russia 61.9 82.4 84.3 4.4 3.2 4.1 
Ukraine 23.2 38.4 37.7 3.7 2.5 3.5 
Romania 10.4 15.2 12.7 1.0 0.9 1.1 
Kazakhstan 11.3 15.7 15.6 0.3 0.4 0.4 
Estonia 0.7 0.5 0.5 - - - 
Serbia and Montenegro 5.1 8.9 8.0 0.4 0.5 0.5 
Croatia 3.1 3.1 3.6 0.1 0.1 0.2 
Poland 22.3 27.0 26.9 1.0 1.1 1.0 
Bulgaria 4.3 4.8 5.5 0.4 0.4 0.5 
Slovak Republic 2.2 3.5 3.1 0.3 0.4 0.4 
Moldova 1.9 2.5 2.7 0.3 0.3 0.3 
Total 146.4 202.0 200.6 11.9 9.8 12.0 

Source: USDA. 

  Table 3. Gross agricultural commodity exports2  

Country Grain Oilseeds 
(1,000 metric tons) 2000 2001 2002 2000 2001 2002 
Russia 1,282 6,972 16,100 799 74 245 
Ukraine 1,526 8,976 12,030 1,105 151 466 
Romania 278 1,169 650 158 162 220 
Kazakhstan 3,995 4,186 6,005 5 11 10 
Serbia and Montenegro 70 269 450 10 25 25 
Croatia 242 312 450 5 5 5 
Poland 10 44 621 34 292 40 
Bulgaria 708 1,072 1,500 70 75 165 
Slovak Republic 30 275 100 75 143 145 
Moldova 125 168 155 95 98 100 
Total 8,266 23,443 38,061 2,356 1,.036 1,421 

Source: USDA. 

 

                                                 
1  It should be noted that 2003 was a bad year in terms of agricultural commodity production for most countries 

throughout the Bank’s countries of operation. Only Kazakhstan was expected to be a net exporter of 
agricultural commodities.  

2  Gross exports numbers do not take into account gross imports of agricultural commodities. 
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The recovery in agricultural production has several important implications for the sector in the 
respective countries. 
  
2) As more grain and other agricultural commodities become available for export, more traders, 

including international companies, enter the local market, which raises the demand for 
working capital/pre-export commodity financing.  Although some local banks and traders 
have started injecting liquidity into the agricultural commodity sector, the supply of 
financing continues to fall short of demand.  The Bank has an important role to play in 
mobilising financing in some of its countries of operations. It participates either as an 
arranger or funded/unfunded risk participant in the commodity backed facilities, thereby 
increasing the liquidity in the agribusiness sector in the countries where the Bank is active.  

 
3) Restructuring in the primary agricultural sector has in general been slow and in some 

countries has barely started.  Although it should be noted that in several countries including 
Russia, Ukraine and Kazakhstan changes are taking place. An increasing number of 
agribusiness companies (traders and processors of agricultural commodities) in these 
countries reportedly have solid business strategies, necessary financial resources, 
management strength and adequate corporate governance practices. 

 
4) There have been large differences in the speed with which different governments adopt and 

implement WHR legislation.3  Whereas some countries including the Slovak Republic, 
Bulgaria, Kazakhstan and Lithuania have been reasonably quick in adopting and 
implementing WHR legislation, a number of countries including Poland and Russia are 
taking longer.  In the absence of WHR legislation and supporting infrastructure including, for 
example, licensed warehouses, regular inspections and indemnity funds in some countries, 
market participants have developed alternative commodity financing credit enhancement 
mechanisms.  In Russia, for example, the banks have either deployed an inhouse collateral 
security service or hired reputable private surveyors to control pledged grain in silos.  
Although such systems temporarily fill the institutional gap, they are costly and accessible 
only to a limited number of large traders and processors. 

 
5) To overcome imperfections of the collateral enforcement procedures, banks in some 

countries have also developed innovative forms of financing including repo financing, based 
on the ownership of commodities.  In 2004 the Bank participated for the fifth consecutive 
year in this type of financing in Russia. This facility was expanded to include imports from 
Kazakhstan in August 2003 and the Board recently approved a further extension of its scope 
to include Ukraine and to increase the Bank’s total commitment to US$ 200 million from 
US$ 140 million. 

  
6) The increase in trading activity puts increased pressure on supporting infrastructure 

including ports, storage and handling facilities, roads and vessels. This has recently become 
one of the main constraining factors in the realisation of the growing grain export potential in 
some of the Bank’s countries of operation including Russia, Ukraine, Kazakhstan and 
Romania.  Many traders and vertically integrated agribusiness companies are currently 
investing or considering investing in logistics assets which support their trading activities in 
the region.     

  

                                                 
3  This is further developed in section II below. 
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B.  STRUCTURES WITHIN THE PROGRAMME 
 
Since 2000, when the Framework, was first approved, the Bank has been working on the 
development of financing structures that reflect market needs and realities in the agribusiness 
sector in individual countries.  The form of the Bank’s participation is based on a combination of 
factors, including the existence of adequate WHR legislation or, failing this, easy enforcement 
procedures for pledges over soft commodities, institutional environment and the availability of 
creditworthy counterparts which determine the way in which funds are channelled to the ultimate 
borrowers.  Outlined below are three of the currently most used structures, the first two 
structures involve local financial institutions and the last structure involves local 
traders/processors. Five other possible structures which have been implemented or contemplated 
by the Agribusiness Team are described in Appendix 2. 
 

1) Risk participation in commodity repo financing   
Under this scheme, which was successfully used by the Bank for the fifth consecutive year in 
2004, the local financial institution,4 purchases commodities from the agribusiness processor 
and/or trading company and, at the same time, sells forward the same or processed commodities.  
The financing is secured by the legal ownership of the commodities, which mitigates the risk of 
enforcing the security, which is imminent in any kind of standard collateralised lending in 
countries lacking properly functioning WHR legislation. Risk is further mitigated in this 
structure through:  

(i) agreements with conditional off takers and foreign guarantors in case of default by the 
main borrower  
(ii) surveillance of commodities stored at acceptable warehouses by professional 
surveyors, and  
(iii) insurance of the commodities stored.  The Bank’s participation in this structure is 
that of a risk participant, which can be funded and/or unfunded.   

 
 

EBRD

Local Financial 
Institution

Commodity Repo

Risk Sharing 
(Funded/Unfunded)

GuarantorsConditional 
Off-takers

Conditional 
Off-take Agr-t

Purchase/Forward Sale with 
Agribusiness SMEs

Price + Costs

Guarantee 
Letter 

Commodity
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4 The local financial institution may be a non-bank ad hoc subsidiary of a financial institution or bank.  



 
2) Credit line to a local bank for on lending to local agribusiness companies which is 

secured by commodities   
In this structure the local bank is responsible for the provision of financing to local agribusiness 
entities in accordance with pre-agreed criteria.  This structure comprises various measures to 
mitigate the risks associated with commodity backed financing, until the WHR law is approved 
and the institutional framework is established.  The Bank will usually have an assignment of the 
security, namely sub-loans and WHR.  This structure has been utilised in several countries 
including Bulgaria, Ukraine and Kazakhstan. In order to achieve its objectives, in some countries 
the Bank has also arranged technical assistance to train local bank staff. 

 

E B R D

L o c a l B a n k

F u n d in g
(1 0 0 % )

F u n d in g
(1 0 0 % )

S e c u r ity
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S u b -lo a n s  to  A g r ib u s in e s s  S M E s

P o s s ib le  
A s s ig n m e n t o f 

S e c u r ity

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
3) Loan to a local trader/processor with limited recourse to a sponsor   
This structure is very similar to the one above with the main difference being that the Bank 
receives a guarantee from a sponsor, usually the borrower’s parent company.  The sponsor’s 
guarantee may be carved out for certain political events such as war, expropriation and 
prohibition of exports.  Subject to special provisions in the agreement in case the specified 
political event occurs, the sponsor’s guarantee may be released only after the legal title on 
commodities with market value sufficient to repay the loan has been effectively transferred to the 
Bank.  As this structure relies heavily on the sponsor’s full commercial guarantee, it is 
appropriate for countries where the WHR law either does not exist or is not yet operational.   
 
The above list and the other structures described in Appendix 2 do not exhaust all possible 
financing structures and, indeed, contemplate some combinations which are yet to be 
implemented. It is interesting to note that few currently active transactions rely on WHR as the 
ultimate security backing up the credit extension. This is due to the fact that not many countries 
have fully implemented the necessary legislation that would be acceptable to banks or because 
the legislation is still at too early a stage of implementation to be entirely reliable. It is, however, 
important to underline that, in every case, the Bank’s rationale in developing this activity is to 
promote the introduction of WHR legislation.  To date the Bank has met with mixed success as 
will be seen later. When and where the relevant legislation is implemented the Bank’s financing 
structure evolves toward less third party recourse and greater reliance on domestic security. 
Furthermore, WHR legislation paves the way for increased participation by the commercial 
financial sector which explains why, in some cases, the Bank becomes redundant in a market it 
was instrumental in creating. 
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C. THE EBRD’S PORTFOLIO UNDER THE ACFP 
 
The Bank’s commitments under the ACFP have grown substantially since the first transactions 
were initiated in 1998. From a few facilities processed through local banks with a strong hold on 
the domestic agricultural sector in central Europe, the team developed a far more diversified 
portfolio involving a number of international traders moving eastward, notably in Ukraine, 
Russia and Kazakhstan, and implementing  an increasingly structured approach. Section V of 
this report provides an analysis of the Bank’s portfolio.  Presently 13 transactions are active, for 
an aggregate commitment of approximately US$ 435 million which was forecast to exceed US$ 
500 million by year end 2004. They cover seven countries of operation - Croatia, Kazakhstan, 
Moldova, Romania, Russia, Serbia and Montenegro and Ukraine  but the Bank has been active in 
other countries where its additionality is no longer verified, to a large extent as a result of the 
success achieved by the ACFP. 
 
Two unrelated but important features of the portfolio should be highlighted: 
 

 In the first half of 2004 an operation in Russia represented 39 per cent of the 
Programme’s aggregate commitments and 60 per cent of its average operating assets with 
an estimated net contribution of approximately 70 per cent of the portfolio’s estimated 
net contribution. This successful operation was recently increased from US$ 140 million 
to US$ 200 million and will be extended to cover Ukraine. 

 
 Genuine WHR operating risk transactions have only been booked lately and there are two 

investments outstanding.  The aggregate average operating assets are US$ 32.8 million or 
9 per cent of the total ACFP portfolio.  

 
 
II. PROGRESS ACHIEVED IN PROMOTING WAREHOUSE RECEIPTS 
 
This section examines the main requirements for an adequate functioning of WHR based 
financing and the current status of existing legislation and administrative regulations related to 
agricultural commodity financing in the Bank’s countries of operations. . 
 
A.  MAIN REQUIREMENTS OF WAREHOUSE RECEIPTS 
 
Warehouse Receipts can only become a sustainable way to finance working capital if three key 
elements are in place: 
 
a) A WHR specific law. Specific legislation is needed to ensure the easy enforceability of the 

security (i.e. a few days after the default, without court intervention) and, thereby, make 
WHR good collateral.  The law should clearly define the rights and obligations of all parties 
including producers, creditors and warehouses, and it should establish a mechanism to 
register the financing secured by the receipts.  The creditor should be in a position to 
unequivocally claim its right on the collateral, as it will automatically have a first ranking 
lien on the collateral. 

 
b) Adequate licensing, inspection, and insurance of the warehouses.  The government must 

ensure that the licensed warehouses meet certain minimum standards and are properly 
inspected on a regular basis. This would ultimately enable the participants to treat all WHR 
equally, regardless of the warehouse that has issued them.  Warehouse and stored 
commodities must be insured by competent insurers. 
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c)  A performance guarantee system. An indemnity fund is needed to cover the risk of 

potential fraud or negligent behaviour by the licensed warehouse. As the indemnity fund will 
only be funded over a period of time by fees collected from the depositors, the use of public 
funds is needed to provide a minimum initial capital.  

 
The overall agricultural policy also affects the use of warehouse receipts. The bigger the 
manipulation of market prices, the less incentive there is to store and, thus, to finance the 
storage. If financing to agriculture is subsidised, financing WHR can only be competitive if it 
also benefits from some sort of subsidy. 
 
The out of court enforceability of warehouse receipts is regarded as a fundamental issue. It 
requires specific WHR legislation but it would not exonerate lenders from exercising proper 
diligence in the documentation of loans collateralised by WHR.5 
 
The establishment of a government agency in charge of setting standards and enforcing good 
practice through regular inspections of the warehouses is, generally, considered a necessary step 
to make the system effective. The Bank has, however, been involved in transactions in which 
warehouses were selected on their own merits and monitoring of the warehouses and the stored 
commodities was carried out by private collateral managers.  
 
In every circumstance appropriate insurance is a must. The additional requirement for an 
indemnity fund stems from the unavailability of cover for fraud and gross negligence. Obtaining 
an initial contribution to capitalise such funds adequately from host governments is, however, a 
challenge. 
 
 
B. RECENT DEVELOPMENTS 
 
In many countries of operation with a significant agricultural sector, the Bank has played a major 
role in talking governments into introducing the necessary legislation and involving them in the 
policing of warehouses, including the creation and, in some cases, initial funding of indemnity 
funds. The outcome of such efforts has, however, been uneven.  
 
In some countries it was easier to convince the administration to introduce necessary reforms 
because similar legislation or practices had existed prior to their inclusion in the sphere of 
influence of the former Soviet Union or due to their eagerness to improve the availability of bank 
financing to this sector or to use the ACFP as a convenient channel for agricultural 
intervention/subsidies. In these countries the rationale for introducing reforms was somewhat 
different from the Bank’s.  
 
In other countries, governments failed to be convinced that such a complicated new structure 
would deliver much improvement to a sector that was capable of raising funds in a more 
traditional fashion or through ad hoc mechanisms satisfactory to banks, including the EBRD. In 
general though, failure to progress WHR legislation is often attributable to administrative 
slowness in the preparation of legislation, political haggling in the respective legislatures or 
delays in implementation of warehouse licensing and monitoring. The most common hindrance 

                                                 
5 For a more elaborate discussion of the benefits of WHR as loan collateral, please refer to Appendix 1, a 
presentation by Nicholas Budd, Partner, White & Case, (28 November 1994), A brief description of the field 
warehouse pledge as an appropriate security device for developing countries and the new market economies.  
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to a satisfactory implementation of the ACFP is the reluctance of governments to contribute to 
the initial equity requirements of an indemnity fund. As a budgetary incentive the Bank has 
suggested that, rather than a permanent investment, funding the initial equity requirements of an 
indemnity fund could be achieved through a long term interest free loan that would be repaid 
when user’s fees have amounted over time to a level sufficient to capitalise the fund adequately.  
 
An exhaustive review of the stages of development of WHRPs throughout the Bank’s countries 
of operation was prepared by the Agribusiness Team for the purpose of its presentation to the 
Board in January 2004 and is attached to this study in Appendix 3. The summary provided below  
 
 
is based on a broad classification of the different countries according to the progress recorded so 
far.6 
 

a) No proper legislation in place:  Croatia is an example of a country in which legislation 
has been bogged down and where little progress has been achieved. The most significant 
situation is that of Russia, a prime target of the Bank, where efforts to introduce new 
legislation have not been successful.  The Bank’s largest exposure in agricultural 
commodity financing is, nevertheless, in Russia where a repo financing scheme has been 
developed.7 This has proved to be very effective and involves a private mechanism for 
the selection and monitoring of eligible warehouses. While a lucrative business for the 
banks, it is expensive for borrowers and limited to the more creditworthy end of the 
market. It therefore remains a Bank objective to move transition forward through policy 
dialogue which will lead to the introduction of proper WHR legislation. 

 
b) Legislation being implemented: Among the countries currently implementing WHR 

legislation, the EBRD was instrumental in providing assistance, including technical 
cooperation (TC) funding, to Ukraine and Moldova. In Ukraine, the first law was 
approved in 2002, but out of court enforcement procedures have yet to be developed in 
secondary legislation. Recent indications point to possible government funding of the 
indemnity fund. Notably, the Central Bank of Ukraine has already upgraded the rating of 
bank loans backed by WHR.  

 
In Moldova, a comprehensive draft law has been prepared and was to be enacted prior to 
the end of 2004, this is however still pending8 The establishment of an indemnity fund 
remains an open issue. In Romania, with less active involvement from the Bank, a WHR 
law was ratified in 2003 and the existing enforcement procedures are expected to be 
effective. It will take time before warehouses are actually brought under a government 
licensing and controlling agency. This should not, however, preclude selective Bank 
financing which will initially be provided on the basis of privately monitored 
warehouses. 

 
c) Legislation in place: A number of countries of operation have enacted some WHR 

legislation. All EBRD criteria have only been implemented in a few countries including 
Bulgaria, the Czech Republic, Hungary, Kazakhstan, Lithuania, Poland and the Slovak 
Republic. The Bank had the greatest level of involvement in Bulgaria, Kazakhstan, 
Lithuania and the Slovak Republic. Only Bulgaria and Kazakhstan have satisfactory 

                                                 
6 This summary takes into consideration new events which may have taken place since the preparation of the 
document shown in Appendix 3.  For this reason there are a few discrepancies with the appended text. 
7 See above Financing Structure 1, page 4.  (Please check the page number in the final formatted version.) 
8 The text of this draft law is provided in Appendix 4. 
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legislation and an adequately funded indemnity fund.9 The Bank has remained an active 
lender against agricultural commodities in only two countries, Bulgaria and Kazakhstan. 
This indicates that implementation of WHR legislation significantly helps attract 
commercial lending, particularly when political risk is not a deterrent. Kazakhstan 
deserves a special mention for its speedy implementation of WHR legislation and 
establishment of an indemnity fund. The latter was made easier by the club nature of the 
members of the indemnity fund, which are made up of the 15 largest elevators in the 
country. 

 
III. TRANSITION IMPACT ANALYSIS 
 
A. SHORT TERM IMPLICATIONS 
 
 
In the Bank’s Transition Report 2002: Agricultural and rural transition, a description of WHR 
was provided, along with an explanation of the basic benefits to the sector in economic and 
transition impact terms.10 It can be inferred from this document that the primary agricultural 
sector should directly benefit from the implementation of WHRPs. While there is significant 
potential in this respect, such a view may be over generous in the short term. 
 
At the present stage of WHR development and utilisation by banks, the primary beneficiaries 
through increased bank financing, are traders and processors of agricultural commodities who 
are better able to secure financing for their purchase and storage of grain, sugar and seeds for 
further trading or processing. Such financing is of a short term nature and, while there is an 
indirect benefit to the primary agricultural sector through the increased liquidity available to 
farmers at harvest time, the immediate economic benefit of these programmes accrues to the 
buyers of the commodities. The implementation of WHRPs has an impact on the transition to 
open market economies in terms of transparency, competitiveness and increased liquidity 
channelled to higher risk areas. 
 

a) Transparency: Storing grain or other agricultural commodities in a licensed and, 
therefore, regulated or privately strictly monitored warehouse which issues recognised 
receipts implies that there will be independent weighing and quality testing or grading of 
the commodity. This is carried out by a third party, since the warehouse is neither a buyer 
nor a seller of the commodity, and it is done professionally.  These standards are part of 
the licensing requirements and would be regularly checked by a collateral manager. At 
the point and time of delivery of their products farmers may, therefore, obtain 
undisputable evidence of the value of stored commodities. This is a vast improvement 
over situations where transactions are typically concluded directly between a large buyer 
and a financially weak seller in the absence of an independent appraisal of the 
commodity traded. The full benefits of transparency will only accrue to farmers who are 
in a position to deliver directly to the warehouse. This requires a network of warehouses 
which is large enough to be accessible to the farmers and sufficient tonnage to deliver to 
justify transportation and handling charges. 

 
b) Competitiveness:  A corollary of transparency is an improved competitive environment 

as a result of the dissemination of knowledge. Access to licensed warehouses makes it 
easier for buyers and sellers to choose their counterparty. Farmers and grain collectors, 

                                                 
9 The Bulgarian government, however, repatriated its initial contribution after having let users’ contributions 
accumulate to an almost acceptable level. No call has so far been made on the fund.   
10 The relevant section of the Transition Report is attached in Appendix 5. 
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on the one hand, have a safe storage space which provides independent evidence of the 
value of the goods stored as well as, in most cases, transferable documents which 
establish title to the goods. Buyers, on the other hand, have easier access to financing on 
the basis of WHR whether the commodities are acquired directly from the producers and 
shipped to the warehouse or acquired through the transfer of warehouse receipts. The 
benefits of increased competitiveness will only be felt over time in countries which have 
an operating WHRP and where banks are comfortable with credit extension on this basis. 
Farmers or primary collectors have the most to gain from the gradual rebalancing of their 
bargaining power. 

 
c) Increased liquidity: In the Bank’s experience the introduction of proper WHR 

legislation has resulted in more significant credit extensions for finance agricultural 
commodities. Examples of annual lending of US$ 50 million in the Slovak Republic, 
US$ 60 million in Bulgaria and well above US$ 100 million in Kazakhstan were quoted 
at two recent conferences.11 Other financing structures could be used and would also 
result in increased liquidity for the purpose of financing agricultural commodities. They 
would, however, be entirely based on the credit strength of an off taker carrying the full 
creditworthiness of its western parent. The comparative advantage of WHR financing is 
its ability to delineate a risk sharing structure whereby an acceptable operating risk is 
taken by the banks or the traders while the latter assumes the market risk,12 and banks 
provide a political risk umbrella. The EBRD’s preferred creditor status would make this 
easier in poorly rated countries where the Bank syndicates out to other lenders. The 
implementation of specific legislation in countries such as Ukraine or Moldova, which 
reduces the operating risk of holding and storing commodities and provides for 
transferable title instruments with straight forward out of court enforcement procedures, 
therefore, contributes significantly to attracting additional financing where banks may 
otherwise be reluctant to lend. The transition impact of WHR, through a new institutional 
framework ought to be particularly felt in early transition countries. 

 
 
B. LONGER TERM IMPLICATIONS 
 
WHR implementation has far reaching implications for the modernisation of trade and related 
financing mechanisms. By providing a reliable delivery point and negotiable title documents, it 
lays the foundation for futures markets in the commodities and regions concerned. As a 
recognised and easily enforceable security, it will benefit from favourable treatment under Basel 
II and, therefore, banks will be able to improve their returns on regulatory capital through 
lending against WHR. This is illustrated by the potential for a grain futures market in the Black 
Sea Basin and by recent decisions of the Basel II committee regarding WHR. 
 

a) Futures in the Black Sea Market: Under the auspices of the United States 
Department of State and with funding from the US Agency for International 
Development (USAID), a project titled the Regional Commodity Exchange (RCE) 
was initiated in the late summer of 2002. One of the primary focuses of the project 
was the development of a marketing tool for the grain sector that will lessen price 
risks through tools such as futures contracts. It was identified that the Black Sea 
Basin region would qualify in many respects for the establishment of such a market. 

                                                 
11 Successful models in Implementation of warehouse receipt systems and their role in the improvement of the soft 
commodities market in CEE and Black Sea Basin, (25 May, 2004), Sofia, and Warehouse Receipt Financing, (30 
June 2004), Rotterdam. Presentations by Peter Bryde, EBRD. 
12 This could be mitigated to a large extent through the availability of future cover if and when available. 
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In particular, its overall population exceeds that of the United States, it has a normal 
production of wheat that is double the normal production of the United States and 
exceeds that of the EU 15. Exports in 2002 were double those of the EU and 
exceeded those of the United States. A number of other features which are beyond the 
scope of this special study confirmed the feasibility of such a project. It is possible to 
envisage several delivery points for physicals, including the Don River and the mouth 
of the Danube. The actual place of the exchange has not yet been determined, 
although Budapest’s stock exchange appears to have an infrastructure which will, at 
least initially, be able to carry out such trades. As was the case with the Chicago 
Board of Trade, the certification of warehouses as delivery points and their issuing of 
recognised receipts is crucial to the development of this market. While other 
conditions will need to be fulfilled for the RCE to exist, WHR legislation and 
implementation throughout the Black Sea Basin region should contribute 
significantly to the creation of a futures market. This would be a step forward in 
institutional development for a number of countries in the region and it would further 
facilitate the financing of agricultural commodities by providing banks with market 
hedging which is, so far, only available through one to one transactions with credit 
worthy international traders. 

 
b) BIS II implications: Under the proposed new Capital Adequacy requirements of the 

Bank for International Settlements (BIS) II committee, banks opting for the Internal 
Rating Based (IRB) Advanced approach will have greater flexibility to compensate 
the high probability of default (PD) inherent in transactions with typically highly 
leveraged traders with a self assessed low loss given default (LGD) based on the 
quality of the security. This is an exception, specific to commodity and trade 
financing, to rules which generally apply to specialised lending. The implication is 
that those banks which qualify for the IRB Advanced approach will be able to finance 
commodity and trade with more attractive conditions without jeopardising their risk 
adjusted return on capital (RAROC),13 as long as they can demonstrate that WHR 
represent adequate security, which is under their control and easily enforceable. Such 
lending will, in turn, be harsher on banks that do not qualify for the IRB Advanced 
approach (Standard and IRB Foundation). This should not have a major impact on 
reducing competition between banks as the penalised institutions would not typically 
be very active in specialised lending markets.  

 
On the other hand, the handling of heavy documentation will increase operational 
risks, which is a new feature in the BIS II capital adequacy rules. Properly 
implemented WHR legislation, therefore, has the potential to make lending against 
agricultural commodities more attractive to specialised banks and more competitive, 
thereby increasing available funds at improved pricing conditions. This is qualified 
by the longer term implications of the impact of WHR in the context of revised BIS 
rules, which are to take effect no earlier than the end of 2006, although they will be 
anticipated by the better prepared banks. The earlier mentioned move of the Central 
Bank of Ukraine to reduce reserve requirements applicable to WHR backed financing 
is, however, a good illustration of the credibility attached by banking regulatory 
authorities to such a mechanism. The combination of political risk mitigation through 
insurance or B loan structures and of the lower regulatory capital required when 
lending against WHR should, therefore, attract significant interest from the largest 
commercial banks in financing agricultural commodities in countries where such 

                                                 
13 Since the qualifying banks have typically developed a satisfactory track record on risk rating management, the 
concept of regulatory capital becomes essentially identical to that of economic capital.  
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investments are presently yielding too low a return on their capital. 
 
IV. LEGAL ASPECTS OF SECURED LENDING 
 
The Bank’s ACFP relies heavily on the credit strength of straight forward access to security 
through out of court enforceability of WHR or actual repossession of commodities financed in 
repo transactions. Wherever such features are not available and sometimes as an additional 
security the team relies on third party guarantees through off take arrangements. This section 
examines the comfort levels that can be expected from WHR or repo based transactions. 
 
A. WAREHOUSE RECEIPTS 
 
As of today, the Bank has engaged in only one transaction where it was clearly exposed to the 
operating risk of agricultural commodity financing, which was mitigated by an acceptable WHR 
structure. It is expected that similar transactions will take place in the future, including in other 
countries which have enacted appropriate legislation.  Where licensed and/or properly monitored 
warehouses can be relied upon, lenders can be satisfied that some specific risks are kept well 
under control, namely:  

(i) non delivery, as goods are stored in the warehouse as indicated on the receipt  
(ii) disputes over quantity or quality, which are also identified on the receipt  
(iii) ownership, unless the warehouse has knowingly issued a receipt for goods owned by 
a third party or failed to cancel existing receipts for goods which have been withdrawn 
(such gross negligence would be covered by an indemnity fund or other form of 
insurance), and  
(iv) all risks that can be covered by an insurance policy including theft, fire, flooding and 
other natural disasters, with the exception of force majeure, or risks that should be 
covered through an indemnity fund in particular fraud or gross negligence. 

 
Receipts may be established either in the form of a single title document, in a bearer form or 
transferable via successive endorsements, or in two parts,14 one which is the title document, the 
other which is a pledge certificate which ought to be exempt from any other formal registration 
when issued by a licensed warehouse. In either case, the production of the original warehouse 
receipt, along with the pledge certificate in the second case, would allow the holder of such 
documents to obtain release of the goods stored, provided that they match the warehouse records, 
in particular that no prior cancellation had taken place. In case of default under financial 
obligations, creditors in possession of WHR should be able to easily claim their collateral and 
dispose of it, thereby bypassing lengthy and possibly unpredictable court enforcement 
proceedings. This apparent high level of comfort, which has not yet been tested by the Bank in 
its countries of operations, may, however, suffer weaknesses. Legal experts recommend 
exercising special care in the documentation of facilities collateralised by WHR.15 The following 
points should be given particular attention: 
 

 While a loan agreement may be governed by non-domestic law, the perfection of 
security and the rights attached to the holding of WHR will most likely be governed or 
enforced under local laws. 

 
 When the borrower is a domestic company and has other secured or non-secured 

                                                 
14 Generally in countries with a legal system inspired by the Napoleonic code. 
15 The recommendations below are taken from presentations made by Michael Kenny, Partner, Watson, Farley & 
Williams and Nicholas Budd, retired Partner, Denton, Wilde & Sapte at the Warehouse Receipt Financing 
Conference, (29th 30th June 2004), Rotterdam. 
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creditors, in case of a bankruptcy, such creditors may seek to challenge the title claim 
under a WHR, on grounds that it could be construed as secured lending. Without prior 
registration of the security, a local court might therefore invalidate the lenders right to 
take possession of the collateral and to liquidate it for the settlement of their single 
claim. Consequently, it may be advisable to register the pledge of a WHR under local 
legislation even though this could be seen as defeating its very purpose that of being an 
out of court enforceable security. 

 
 Lenders would typically seek over collateralisation to cover price volatility or market 

risk. In case of repossession and liquidation of the commodities substantiated by a WHR, 
it is important that the financing documents clearly describe the remedies available to 
the lenders, including the procedures to be followed in case of liquidation, and specify 
that the borrower will be entitled to any excess sales proceeds over full repayment of 
financial obligations including costs.16 It would, however, be dangerous to include in the 
loan documentation provisions to the effect that the Bank could sell or release the goods 
without accounting to the debtors as such provisions could be regarded by some courts 
as abusive lending. 

 
B. REPO TRANSACTIONS 
 
In repo transactions the Bank, through its agent, has actual title, though usually not possession, 
of the commodities financed. The operating risks described above would normally be mitigated 
through a highly selective choice of warehouses and close monitoring by specialist collateral 
managers. Transactions that circumvent the absence of proper licensing legislation are, however, 
difficult to implement and costly to operate. The Bank, nevertheless, enjoys at least the same 
level of protection as it would under a government regulated and monitored system.17 The 
ownership by the lenders of the commodities stored in approved warehouses eliminates any 
requirement to justify their right to repossession should the beneficiaries - the ultimate buyers, 
for trading or processing purposes - fail to meet their financial obligations at maturity. 

 
There is a risk of recharacterisation in a repo transaction which, again, could be construed as 
secured lending.18 The counterparty would need to be a large corporate entity involved in a 
bankruptcy procedure with a number of unsecured creditors who were challenging the structure, 
under fairly sophisticated bankruptcy legislation.  This is a rather unlikely scenario in the Bank’s 
countries of operation. Such a risk could be mitigated through properly designed documentation. 
 
V. RISK RETURN ANALYSIS 

 
The Bank’s commitments under the ACFP have been growing steadily over the last few years. In 
this respect, the Agribusiness sector policy has an excellent credit track record thus far. The 
programme has also had a highly successful transition impact as noted in section III above. 
PED’s approach to analysing the return to the Bank of the programme is two pronged:  

(i) individual transactions will be looked at on a gross return basis, and  
(ii) a net return analysis (post cost allocation) will be used for the overall portfolio.  

 
The Bank’s mandate in the programme is to move transition forward in as many countries of 
                                                 
16 This has been introduced in every new piece of legislation dealing with WHR in all countries of operations where 
the Bank has actively promoted such institutional changes. 
17 In all likelihood, until government regulated warehouses have established a proven track record, such private 
monitoring would in any case be an additional requirement of lenders.  
18 Verbal opinion expressed by N. Budd who was interviewed by PED. 
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operations as can be targeted, based on the significance of their own agricultural sector.  A net 
return analysis for individual transactions would penalise smaller transactions, which could 
possibly be used as tests for further commitments.  A net return analysis would also penalise 
transactions in countries where large parallel investments in legal work and time spent through 
policy dialogue have not yet paid off in terms of actual business booked by the Bank. 
Conversely, where structures have been adequately tested, the Bank is usually in a position to 
justify an increase in its commitments at limited incremental costs, thereby obtaining 
compensation for its past and current investments. 

 
The ensuing analysis is qualified by the somewhat approximate reliability of some of the data 
displayed. PED is very grateful for the Agribusiness Team’s hard work and cooperation in 
researching and compiling profit and loss (P/L) and on and off balance sheet data to make 
possible a presentation which highlighted the programme’s financial performance and which 
could, ultimately, lend itself to a sectoral comparative analysis. Since the portfolio under review 
is entirely made up of short term renewable facilities and is seasonal by its nature, loans or 
exposure under guarantees are neither outstanding throughout a whole year nor of a constant 
value throughout their short life. A financial return analysis requires comparing gross or net 
income to the average amount outstanding under a loan or guarantee. Unfortunately the latter is 
not readily available to banking staff and appears to be difficult to extract from the systems 
which are currently in place. These assumptions and adjustments must be considered along with 
the following information.  

 
 The accounting period matches the seasonality of the programme and refers to all 

facilities which have been signed from mid year of the previous period to the first 
quarter of the current period. Revenues and expenses during the period include all such 
data relevant to a facility which was outstanding or in place during the period. The last 
period (2004) does not reflect revenues and expenses post mid year. The impact is, 
presumably, an understatement of net contributions as some revenues from the largest 
operating assets, with marginal matching expenses, have not been recorded. 

 
 Average amounts outstanding under loan facilities were calculated backward based on 

the net interest income produced and the stated margin over the London Interbank 
Offered Rate (Libor). Average exposures under guarantees were estimated by the 
Agribusinss Team. 

 
 Expense allocation per project is questionable and distorted by the incentive to allocate 

more time to projects where an appraisal fee may be agreed with the borrower and less 
time where it would be a sunk cost for the team. Furthermore, bankers may on a given 
mission be working on different transactions which are not all related to the ACFP. The 
expense allocation based on time sheets may, therefore, not accurately reflect the actual 
costs incurred in connection with the programme. 

 
 In calculating the weighted average risk of the portfolio, 6W was entered as 6.5 and the 

weighting factor was the amount of the Bank’s commitment,19 not the average 
outstanding.20 (Please provide a simple explanation of the above sentence, either in the 
text or in the corresponding footnote.) 

                                                 
19 This terminology refers to the amount of the facility for which the Bank has signed a loan agreement even though 
it would typically be for a maximum of one year, renewable. 
20 The only exception is the EPH facility in Romania which, according to the Agribusiness Team, will never be 
drawn down. Although the related expenses are included in the total amount for the period, the commitment is 
assumed to be nil for the purpose of this calculation.  
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 All amounts are in US dollars which is, by far, the currency most used under the ACFP. 

Thus distortions due to foreign exchange variations over time are minimal. 
 

 All figures provided have been compiled by the Agribusiness Team in consultation with 
PED. Adjustments, where deemed necessary, have been performed under the sole 
responsibility of the team. PED had extensive discussions on the reliability of the data 
and improvements to be made to its presentation but bears no responsibility as to its 
correctness. Net project cost is exclusive of risk adjustment. The latter, which will be 
discussed below, was estimated by PED.   

 
A. GROWTH OF THE ACFP PORTFOLIO 

  
To illustrate the growing significance of the ACFP, the following table shows the evolution of 
the Bank’s commitments and average operating assets under the programme in 2002, 2003 and 
2004. Since the bank was very active in attracting co-financing, the table also shows the increase 
in total financing, inclusive of co-financing.    

 
US$ millions 2002 2003 %  2004 % 

Total financing (including co-financing) 247.4 632.0 155 896.8 41.9 

The average annual mitm

the low starting point and have n at a growth level of 33.4 per cent over the last 

Total commitments  145.9 265.6 82 359.4 35.3 
Average operating assets  29.8 167.3 461 223.2 33.4 

   
growth of the Bank’s com ents over the last two years was an 

impressive 73 per cent while average operating assets climbed even more spectacularly due to 
ow levelled off, 

season. It must be pointed out that, based on deals which have been recently approved but not 
yet recorded for the purpose of this analysis, the Bank’s total commitments under the programme 

ation and, looking forward, to the 
centives of booking such assets from a Basel II capital adequacy standpoint. 

 risk: 

k. Unsecured loans to banks and primary corporate risks.  
 

 
sk associated 

with WHR although other risk factors are appropriately mitigated. 

The Bank’ ise the transition 
impact benefits discussed in section III above. This needs to be balanced with the requirements 

are projected by the team to be in excess of US$ 500 million at year end 2004. This would 
translate to a growth rate in excess of 30 per cent in 2005.  
 
Co-financing has caught up with a relatively stronger progression compared with the Bank’s 
own portfolio in 2004 compared to 2003. This outlines the demonstration effect of the 
programme which is attracting an increasing number of commercial banks. It can be attributed to 
progress in the implementation of proper WHR legisl
in
 
B. RISK ANALYSIS 
 
The Bank’s portfolio can be broken down into three categories of exposure, reflecting the degree 
of reliance on WHR as opposed to other securities to mitigate the Bank’s credit
 

1. No WHR ris

2. Some element of WHR risk. Loans and guarantees with primary recourse to 
financial institutions but collateralised by the commodity financed. 

3. Significant element of WHR risk. The Bank accepts the operating ri

 
s strategy is to promote greater reliability on WHR in order to optim
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of soun
framework n indication of the 
evolution of each category of average operating assets, as a percentage of each year’s total. 

d banking and can only be achieved as and when the necessary legislative and regulatory 
s are in place and operating reliably. The following chart provides a

 
2002 2003 2004 WHR risk 

element Average op. 
assets*  

% Average op. 
assets* 

% Average op. 
assets* 

% 

None  89.50 58 73 27 82.75 23 
Some  65 42 192.60 73 243.80 68 
Significant 0 0 0 0 32.80 9 
Total 154 100 265 100 359 100 .50 .60 .35 

olio is clea oll

operat esente r ce

improv  ba esulted in a shift of the Bank’s exposure from e to

 

the se ot kee  of i

* in US$ million 
 
The Bank’s ACFP portf rly f owing a trend of greater reliance on WHR or 
commodity collateral in order to support its credit risk. This can be illustrated by the fact that the 
Some and Significant categories in the chart above, which aggregated 42 per cent of total average 

ing assets in 2002 repr d 77 pe nt of the same total in 2004 with first transactions 
that included a significant degree of operating risk on WHR appearing in 2004. Incidentally, the 

ed credit rating of some nks has r  Som  
None, for the sake of simplification. This artificial distortion marginally softens the above trend. 

While the portfolio can be segmented, for risk purposes, according to the nature and degree of 
curity, the Bank does n p track ts exposure to specific commodities. Transactions 

are structured to pass market risk on to third parties via off take contracts or as straight corporate 
sure to a single commodity is not, therefore, of great concern which may justify 

e absence of exposure analysis by commodity. It must be pointed out however that it would be 

                                                

risks. The expo
th
very difficult for the team to determine its exposure at a given point in time since a large portion 
of the portfolio is made up of guarantees to institutions that report on the Bank’s actual exposure 
retroactively, for example at the end of each month. This is the case in particular for the 
programme’s largest single exposure to a client,21 which represents approximately 60  per cent of 
the 2004 average operating assets. Absent an analysis of risk diversification by commodity, it 
would be desirable to aggregate the Bank’s exposure to its major counterparties, whether as 
straight corporates, off takers or conditional off takers.  
 
Most importantly, the programme’s credit quality is very high with no credit incident recorded as 
of year end 2004. The conservative structure of the transactions booked by the Bank and the 
selective choice of its counterparties either as straight corporate risks or off takers are the main 
reasons for this outstanding performance. The absence of equity risk and the short term nature of 
the portfolio make it easier to monitor the programme’s overall risk quality and to react to 
possible market or institutional developments which could have an adverse impact. 
 
C. RETURN ANALYSIS 
 
Individual transactions are typically priced at a reasonably high level as gross returns on average 
operating assets indicate in the following chart. As is the case with the net return analysis below, 

 
21 As long as the client concerned complies with a list of approved off takers and the exposure of the Bank agrees 
with predetermined percentages, the team is made aware of its exposure under repo transactions after the fact and 
possibly after the underlying transactions have been unwound. Only an audit of the client’s books would allow the 
team to know at a given time the level of its exposure and the commodities concerned. Such an audit is unlikely to 
take place for relationship reasons, unless the Bank’s guarantee is called.   
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gross return figures do not include the banking department allocated funding margin on 
disbursed loans, which would marginally improve the profitability of such transactions.22  
 

2002 2003 2004 Gross 
Return Av. Operating Assets* % Av. Operating Assets* % Av. Operating Assets* % 

0-1% 354 1.2 9 899 5.9 7 051 3.2 
1-2% 2 951 9.9 15 040 9 17 262 7.8 
>2% 26 524 88.9 142 385 85.1 197 985 89 
To  100 167 324 100 222 298 100 tal 29 829

* in US$ 000   

excess 
f 2 per cent. Given the short term nature of the portfolio, guarantee fee or margin over Libor are 

by far the largest components of the Bank’s remunera
 
In  eva ’ na e tu la . 
This was done using the currently available cost allocation method. As was mentioned above, it 
may result in significant distortions at the level of idual tran tions. Looking at the ACFP 
portfolio as a whole, these distortions become far less relevant if it is assumed that, within the 
port a degree of subsidisi  accept not desir le. Indee e proces  
building up the portfolio, it should be anticipated that existing mature transactions which only 
requ newals help  the co new de ents including marketing, legal, policy 
dialogue and innovative structuring. Furthermore, within the context of increased reliance on 
collateralised transactions versus corporate or corporate guaranteed risks, it is critical to watch 
the evolution of the risk quality of the portfolio. The key indicator for the programme’s 

n terms of the Bank’s resource optimisation is, therefore, the risk adjusted return 
n operating assets. 

of maturity under three years. The 
etermination of the provisioning percentage and of the short term adjustment factor was in each 

 
The above table shows that the pricing of individual transactions has been reasonably steady 
over time. Close to 90 per cent of the portfolio is made up of transactions whose combination of 
front end fees, commitment fees and margin or guarantee fee yield on a gross basis is in 
o

tion.  

order to luate the programme s fi ncial performance, n t re rns were also calcu ted

 indiv sac

folio, cross ng is able, if ab d, in th s of

ire re  absorb st of velopm

performance i
o
 
The risk adjustment factor was obtained by calculating for each reference period the weighted 
average risk rating of the portfolio and using the general provisions matrix in the Bank’s 
Provisioning Policy, further adjusted in accordance with the provisions of the Project 
Profitability Model with respect to non-sovereign loans 
d
case done by linear interpolation,23 for the risk rating ranges [4-5] and [5-6]. The average 
country risk rating was assumed to be five throughout the period. The sector vulnerability is 
medium as per the Bank’s Provisioning Policy. Unlike the Project Profitability Model which is 
based on discounting future cash flows over a period of several years, the risk adjusted return on 
operating assets is obtained by subtracting the risk adjustment ratio from the net return ratio, 
both being calculated for operations which are unwound within a year and, therefore, do not 
require an IRR type approach.24  
 
 

Year Total 
commitments 
(US$ million) 

Total average 
operating 

assets 

Net return on assets 
before risk adjustment 

% 

Weighted 
average risk 

rating 

Risk adjusted 
return on assets 

                                                 

 The spread with an exponential interpolation, which would better reflect the default probability progression, is 
not deemed to be significant in relation to other approximations in the model. 

ject Profitability Model. 

22 The funded portion of the portfolio has been increasing over time, from 16 per cent in 2002, to 24 per cent in 
2003 and 34 per cent in 2004. 
23

24 This also circumvents the unorthodox methodology of discounting non-cash charges as pointed out in the 
Information Note Update of the Pro
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(US$ million) % 
2002 154.5 29.8 1.27 4.88 0.44% 
2003 265.6 167.3 2.79 5.10 1.73% 
2004 352.5* 223.2 2.45 5.21 1.21% 

*Excluding EPH (US$ 6.9 million) 

     
 
In addition to being a clearly profitable activity, with a net contribution of US$ 4.6 million in 
2003 and most likely close to US$ 6 million in 2004, the ACFP appears to yield a very 
satisfactory risk adjusted return on assets. This should be compared with other sector activities of 
the Bank which would require performing similar calculations, on a portfolio basis, but it must 
lso be reconciled with the transition impact and risk to transition ratings of the respective 
ctivities. Presently, the ratios displayed in the above table can only be compared with similar 

i tors, w re only ass forma jects  
approval. Informally, it indicates that the combination of the portfolio profitability, risk quality 
and trans as sc  Hig f is e r
the correctness of cost allocations. For instance, larger costs were incurred in 2003 than in 2004, 
with a concentration of costs in Kazakhstan, whe profits from new transactions will, for the 
most part, accrue in the future. On the other hand, more expenses than revenues have so far been 
accounted for in 2004, which significantly distorts the interpretation of the 2004 portfolio 
performance  indicatio uld net return milar for both years, the risk adjusted rate 
on assets (ROA) in 2004 would be in excess of 1.5 per cent. Based on the above table, we can 
conclude that the Agribusiness Team appears to k he risk/return b e of its por ell 
under control while maintaining a strong growth rate and excellent transition impact.  
 
VI. THE BANK’S ADDITIONALITY 

 terms of 
transparency and integrity than would otherwise be the case. Where WHR legislation is not 

pe  imp m ted and the Ban  provides its guarantee or channels financing through 
 on the additional comfort of an assignment of the 

security in the financed commodity, thereby, paving the way for a more elaborate form of 

a
a
ndica hich a

ition impact h

 available to 

ored Very

ess the financial per

h indeed. A number o

nce of pro

sues could b

 at the time of

aised regarding 

re 

. As an n, sho be si

eep t alanc tfolio w

 
 
The financing of agricultural commodities was carried out in the Bank’s countries of operations 
by international commercial banks before the Bank’s involvement and it will carry on 
irrespective of the Bank’s programmes. Some specialist banks established very close ties with 
international and local commodity traders long ago and are extending credit on the basis of their 
rewarding experiences and excellent credit track records on a less secured basis than under 
EBRD standards. Facilities are typically export oriented, in the form of pre-export financing, 
partly secured through letters of credit or other forms of transport documents and less concerned 
with integrity checks than the EBRD would require.25 The Bank, in this context, demonstrates its 
additionality through a number of criteria which commercial banks would not promote but from 
which they will eventually benefit. 
 
A.  CRITERIA OF THE BANK’S ADDITIONALITY 
 
1. Design and functioning: The Bank is promoting a reliable structure on which to base trade 

financing.  In countries of operations that are moving along the path to legal transition the 
Bank is, thereby, creating momentum toward structured lending and away from relationship 
lending. Design and functioning in the Bank’s facilities is more demanding in

yet pro rly le en k
local banks it would, in general, insist

                                                 
25 It is not unusual for such banks to book facilities in centres where commercial and private banking is protected 
under banking secrecy legislation. Undisclosed extra collateral may thus be available and enhance the credit 
structure of trade financing.  
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lending when the legal environment allows for it. In other situations, where WHR financing 
is a more remote proposition, the Bank’s involvement would be justified by an opportunity to 

uccessfully appealed to donors in order to 
support its efforts in promoting WHR in countries such as the Slovak Republic, Lithuania, 

ewhat artificial and the Agribusiness Team should not feel compelled to 
justify the Bank’s additionality in this programme through its ability to extend credit beyond 

progress policy dialogue and set precedents such as quality monitoring of warehouses.  
 
2. Political risk: In a number of situations, the Bank’s additionality is demonstrated through its 

willingness to carve political risk out of a foreign sponsor’s guarantee and to pass on to 
syndicated lenders the benefits of its preferred creditor status. The revolving credit facility to 
a client in Ukraine,26 the contemplated transaction with a company in Moldova,27 and past 
transactions in Kazakhstan,28 are good examples of the importance of the Bank’s political 
umbrella in inducing foreign sponsors to increase their volume of business in such countries 
and to involve commercial banks in transactions that would otherwise be too taxing on their 
regulatory capital. 

 
3. Technical cooperation funding: The Bank s

Bulgaria, Ukraine, Moldova, Croatia, Kazakhstan and Russia. A detailed statement of 
technical cooperation (TC) funds made available over the years is shown in Appendix 7. The 
main donors have been the the United States, in particular through USAID, and Taiwan. 
Total TC commitments to the WHRP have amounted to US$ 1.7 million since 1997.29 Most 
of these commitments were secured during the 2002-04 period, which explains why only a 
fraction is shown as having been disbursed to date. By far the largest beneficiary is Ukraine 
with total commitments in excess of US$ 1 million, including a USAID programme of US$ 
900,000. Funds are used primarily to provide consulting services to governments for the 
drafting of appropriate legislation and the setting up of warehouse regulatory agencies. In 
addition, USAID, at the EBRD’s request but at its own discretion, directly funded projects in 
Poland, Bulgaria, Kazakhstan, Croatia and Romania. 

 
4. Maturity: A number of transactions are presented by the Agribusiness Team as multi-year 

Revolving Credit (R/C) facilities. The ACFP, however, is a seasonal trade financing 
programme under which individual transactions are reviewed annually and require no 
financial commitment beyond the terms of the trade which are typically for less than a year. 
Annual renewals are processed either on a no objection basis, for larger transactions which 
are not part of the Framework for approval purposes, or via delegation to OpsCom for those 
which are under the Framework. The window dressing of such facilities as term 
commitments is som

                                                 
26 This transaction is only remotely related to WHR but could be said to have contributed to the Bank’s efforts to 
introduce new legislation in the country. It should be expected that, as and when WHR financing becomes a reality 

e of the contemplated financing in Moldova is USD 40 million, up from an existing commitment of 

risk which puts pressure on the pricing premium that the Bank could expect for 

in Ukraine, the structure of the revolving credit will be amended to reflect a greater share of local risk taking by 
banks. It remains to be seen, however, whether pricing truly reflects the Bank’s additionality through its preferred 
creditor status. 
27 This proposed investment has been under scrutiny due to the borrower’s dominant market situation in the 
country. The siz
USD 6.1 million. This coupled with the interest shown by several potential B lenders to take up to 50 per cent of 
EBRD’s commitment, are clear indications that such transactions are well suited to some early transition countries 
and of the Bank’s additionality in channelling funds from the commercial banking sector to places where it would 
otherwise not have been available.  
28 Since rating agencies have promoted Kazakhstan to investment grade, financial institutions have been 
encouraged to accept direct Kazakh 
being a lender of record. The Bank’s presence in syndicated transactions is, nevertheless, still regarded as a positive 
feature in the face of sometimes unpredictable political events. 
29 This includes a proposed US$ 450,000 grant which USAID is contemplating allocating to the Moldovan project 
but is not yet stated in the appended table. 
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maturities commonly seen in the market. Indeed, additionality ought to be sufficiently 
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ban is was the case for instance in Bulgaria, 

ithuania and the Slovak Republic. It may well become the case in other countries as shown by a 
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PED s based on 

e achievements summarised below with respect to the transition impact, the Bank’s 
dditionality and the performance of the Banking Department. 

ransition impact has achieved very high scores in the short term with respect to transparency, 

ity futures market in the region and providing strong 
centives for commercial banks to invest in the sector in order to optimise their return on 

verified through design and functioning as well as the use of the Bank’s attributes, including 
the mobilisation of donor’s funds to progress legal transition, as was seen above.  

IMPACT OF THE PROGRAMME’S SUCCESS  

the Bank records successes in its efforts to promote WHR financing, its additionality is 
reasingly harder to demonstrate. This should be regarded as a tribute to its achievements and 
encouragement to pursue its mission. 

the most advanced countries where political risk is not a major concern of the commercial 
king sector, the Bank’s successful promotion of WHR legislation has resulted in the private 
king sector taking over from the EBRD altogether. Th

L
recent transaction.30 Competition from the private sector in these countries confirms that the 

lementation of appropriate WHR regulations and legislation had the expected outcome of 
acting private funding, thereby pushing the Bank to look for new frontiers to develop its 
FP. A proposed transaction in Ukraine shows how the Bank may be in a position to pioneer 
R based financing in countries where it has been instrumental in its development. In this 

e, the new frontier concept applies not only to the untested regulatory aspects of WHR but 
 to the structure of the facility which finances upstream domestic activities of the borrower 

hout the backing of export contracts. 

I. OVERALL ASSESSMENT 

’s rating of the programme’s overall performance was Highly Successful. This i
th
a
  
T
increased competitiveness and the provision of liquidity to the sector. A strong longer term 
potential is anticipated for transition impact, with WHR policy implementation being a stepping 
stone to the development of a commod
in
regulatory capital when new Basel II rules are implemented. PED’s rating of the programme’s 
transition impact was, therefore, Excellent. 
 
The Bank’s additionality, on a deal by deal basis, is unevenly verified. Some transactions have 
been booked for relationship reasons, with a view to maximising earnings or to capitalising on 

                                                 
30 In December 2003, the bank agreed to take a US$ 7.5 million participation in a US$ 85 million international 
syndication.  This was a similar structure to a proposal made earlier by the Bank to channel funds to finance 
multiple borrowers, using the same WHR collateralised structure and the backing up of export contracts. The Board 
had approved the principles of this transaction, leaving it to OpsCom to agree on the final deal. The improved risk 
rating of the host country and the successful implementation of WHR legislation made it attractive to the private 
sector to underbid the EBRD and win a co-arranger mandate. The new borrower is a government owned entity, 
pricing is less than originally anticipated by the Bank, credit terms are at least as  stringent as under the EBRD’s 
offer, no conditionality specific to the Bank’s mandate is incorporated in the documentation and, as a mere 
participant, the Bank’s preferred creditor status has no bearing on the syndicate’s exposure. Under such 
circumstances, additionality is hardly or not verified. The Bank had strategic reasons to take a back seat in this 
transaction and went ahead. The Board was notified through the monthly information report. 
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past development efforts under unmitigated competitive conditions with the private sector.31 
PED rates the Bank’s additionality through the ACFP as Verified at Large. This is, primarily, 
because of the Bank’s achievements in introducing internationally acceptable design and 
functioning, which is based on effective collateralisation or WHR for the financing of trade in 
the agricultural sector in several countries of operations, and also because of its demonstration 
effect in pioneering such financing and, thereby, encouraging an increasing flow of private 
sector bank investments as syndicated lenders through political risk mitigation. In this respect, 

e Bank’s additionality is verified through its unique contribution to moving legal transition 
ough policy dialogue, the determination and expertise of a 

edicated team as well as the channelling of substantial TC funds to further this purpose. Such 

and this could not be more in line 
ith the Bank’s mandate. 

e quality of its coverage of the industry, government 
nd regulatory bodies involved in the programme. The EBRD and its staff have been repeatedly 

ndustry specialisation can enhance the Bank’s image.  Industry specialisation is key to the 

could no longer be met while its additionality could only be verified on grounds of country risk. 
                                                

th
forward. This has been achieved thr
d
critical actions could not have been expected from the commercial banking sector. Success, 
however, breeds fewer opportunities as the Bank gets displaced from areas where it has best 
achieved its objectives.  There are, however, still new frontiers 
w
 
The banking team responsible for the ACFP must be commended for its outstanding 
achievements. In line with the programme’s stated objectives, fulfilled through transition impact 
achievements, a portfolio which includes commitments in excess of US$ 500 million will be on 
the Bank’s books by year end 2004. Its profitability is significant, it scores very high on a risk 
adjusted return on assets and it has an immaculate credit record so far. Most importantly, the 
Bank’s reputation has been enhanced by th
a
praised by industry specialists in the region for its pioneering and effective commitment to 
developing WHRPs and facilitating investments in agricultural commodity financing. The 
Bank’s performance was, therefore, assigned an Excellent rating by PED. 
 
VIII. LESSONS LEARNED AND RECOMMENDATIONS 
 
A. INDUSTRY SPECIALISATION 
 
Consistency and determination in promoting the ACFP and expanding its geographical 
implementation have been critical aspects of its success. The EBRD’s name is regularly quoted 
as one of the most active institutions in the development of the WHRP in the Bank’s countries of 
operations. The EBRD is also recognised for its expertise in dealing with the implications of 
WHR, including financial, economic, political, legal and credit implications. 
 
LESSON: 
 
I
promotion of complex programmes as it provides a wealth of expertise from a technical and 
credit perspective while enhancing the Bank’s image through the consistency of its marketing 
activity and the visibility of its own specialists. 
 
B.  SUCCESS BREEDS DIMINISHING ADDITIONALITY 
 
In a number of countries of operations, the Bank found that as its efforts to promote the WHRP 
were rewarded, commercial banks aggressively entered this market and the Bank’s yield criteria 

 
31 Reference is made to working capital facilities to international traders, unconditionally guaranteed by their 
parent, or to participation in syndicated loans arranged by commercial banks with no conditionality specific to the 
EBRD. 
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This creates uncertainty as to the ongoing profitability of the programme, which has a constant 
need to expand to uncharted territories. Furthermore, with a significant proportion of the 

rogramme’s assets and net revenues coming from a single set of transactions, the Bank is 
al transition efforts affecting this 

pecific investment. 

ESSON: 

d transition impact 
mains to be delivered. It is also important for the Bank to monitor its portfolio concentration 

te its vulnerability to large single sets of transactions.   

ormation was not satisfactory. It is disconcerting 
at information such as the average amount or exposure outstanding under loans or guarantees 

bankers. As was noted above, the 
plementation of the allocation system results in significant distortions from transaction to 

ds of comparative performance analysis at project, client and portfolio 
vels must be further developed.  Since the Bank’s Risk Capital Model cannot be used for the 

f comparing the financial performance of projects, other methods can be developed. 
or the purpose of this study, an evaluation of the risk adjusted return on assets was attempted. 

ION: 
 

p
particularly vulnerable to a successful outcome of its leg
s
 
L
 
Fulfilling the Bank’s mandate may result in reduced additionality. Where the Bank’s 
transition impact achievements are substantiated by competitive pressure from the commercial 
banking sector, the profitability of the Bank’s portfolio is bound to be adversely affected. It will 
need to look for alternative investments where additionality can be verified an
re
and mitiga
  
C. TRACKING THE PROFITABILITY OF TRANSACTIONS OR A PORTFOLIO 
 
Collecting all the financial data necessary to allow for a profitability analysis of the portfolio was 
very time consuming. Yet the quality of this inf
th
over a set period of time is not easily available to 
im
transaction. Bankers should be in a position to evaluate the profitability of their transactions and 
of their relationships with clients. This requires not only knowledge of revenues and expenses 
but also the ability to match net profit with operating assets representing the utilisation of the 
Bank’s capital. 
 
RECOMMENDATION: 
 
User friendly metho
le
purpose o
F
The Bank’s Project Profitability Model is conceptually similar to this approach. It should not be 
restricted to ex-ante analysis, namely prior analysis which is based on predicted results, and it 
should be made more user friendly for bankers and/or other users of comparative performance 
analysis at project, client and portfolio levels.  
  
 
 
D.  TRANSFER PRICING 
  
When dealing with international trading companies on the basis of working capital facilities or 
financing domestic transactions with conditional off takes from strong third parties, the Bank 
does not focus on the terms of the trade but rather on the financial strength of its corporate 
counterparty and the value of the financed commodity, which is generally over collateralised. 
Transfer pricing may, therefore, take place unbeknownst to the Bank which could be seen as 
turning a blind eye to such practices. 
 
 
RECOMMENDAT
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The risks of transfer pricing need to be minimised.  It is important for the team to clearly 
 that the Bank does not condone abusive trade practices and may, 

ccasionally, require justification that trading is carried out on an arms length basis as a 

rantees or specific securities. The Bank is only 
troactively notified about its actual exposure, however, based on pre-agreed reporting 

rocedures. As a result, the Bank cannot monitor its actual exposure to specific counterparties or 
 the underlying commodities financed on a day to day basis. 

ECOMMENDATIONS:  

as approved for conditional off takes or pursuant to other 
rms of credit comfort under programmes managed by third parties. 

 
 may have an impact on particular traders should be monitored.  It 

ould be desirable to monitor the Bank’s indirect exposure to financed commodities. While 

al from the Board up to a 
aximum amount of US$ 200 million, for existing transactions that do not individually exceed 

applies to term loans or project 
nance facilities. The Board is also updated regularly on the ACFP, which provides it with an 

the Bank’s sector strategy and credit track record. The delegation, 
evertheless, gives a large degree of discretion to the team with respect to transactions that 

s and groups should be 
applied.  It would be advisable to take a conservative interpretation of the €10 million or €25 

specify to its clients
o
condition to extending credit or renewing an existing facility. While this may not prevent all 
forms of transfer pricing, it would reduce the Bank’s resulting reputation risk. 
 
E. RELIANCE ON THIRD PARTIES FOR EXPOSURE REPORTING 
 
When the Bank has negotiated a blanket guarantee to a financial institution under trade financing 
facilities which meet specific conditions, the maximum exposure is set as well as the nature of 
the ultimate credit risk such as corporate gua
re
p
to
 
R
 
There must be adequate exposure reporting.  From a credit control point of view, while 
maximum exposure under a facility is known at all times, it may not be the same for aggregate 
exposure to counterparties. It is important to ensure that the Bank’s maximum credit limit to 
international traders or other counterparties with whom it conducts direct business includes the 
maximum amount of guarantee that w
fo

Systemic risks which
w
transactions are always structured so as to eliminate market risks, systemic risks affecting 
specific commodities may have an impact on particular traders who are over exposed to such 
commodities and, therefore, may also have an indirect impact on the Bank’s counterparties. 

 
F. DELEGATIONS OF APPROVAL 
  
The Regional ACFP benefits from a specific delegation of approv
m
€25 million. Proposed recent changes would introduce some strengthening of this delegation by 
means of a reduction to €10 million of the cap on new transaction not requiring formal 
presentation to the Board and a monthly reporting of sub-projects under the Framework within 
30 days of signing. There is strong justification for a generous delegation. All transactions are 
short term and a large number of those included under the Framework are annual renewals. This 
is a substantial departure from the approval process which 
fi
opportunity to control 
n
would qualify for OpsCom approval only as opposed to those which will be submitted to the 
Board. 
 
RECOMMENDATIONS:    
 
The Bank’s aggregate exposure limits to single counterpartie

million limit and consider that it applies to the Bank’s aggregate exposure to a single 
counterparty or group, as opposed to individual transactions. 
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The Board should be informed on a no-objection procedure basis about project variances.  
Irrespective of the Framework boundaries, the Board should have an opportunity to comment on 
transactions which are distinctly different from the transactions which were originally approved 

er than the monthly information report. This could be the 
se when, for instance, in the final version of a negotiated facility the Bank’s additionality is 

e bad warehouses. Unless such mutuality is made more selective, the better warehouses 
ill be reluctant to join an indemnity fund open to any warehouse. Experience has shown that 

rement is often circumvented with limited prejudice to the development 
f WHR backed financing. 

ereby, enhance the ACFP.  The 
exa ple of Kazakhstan where an indemnity fund was successfully put in place in record time 

emnity fund. This means that the ability of an indemnity fund to cover risks 
uch as fraud is so far untested. Due diligence about and a selective approach toward warehouses 

portant as the comfort of an indemnity fund. 

through a no-objection procedure rath
ca
severely reduced even though sound banking principles and transition impact are preserved or 
possibly enhanced. 
 
G. INDEMNITY FUNDS 
 
The condition precedent of an indemnity fund covering risks not otherwise coverable in the 
insurance market is a requirement over which the Bank has been struggling. The primary reason 
is that initial funding could hardly be sourced from anywhere other than governmental 
contributions and this is typically met with extreme reluctance. The functioning of the fund and 
the build up of appropriate reserves, in the longer run, should eventually come from members’ 
contributions through warehousing fees. Unless a solid track record of strict monitoring under 
high standards has been established, this means that good warehouses will be expected to 
subsidis
w
the indemnity fund requi
o
 
RECOMMENDATION: 
 
A select group of warehouses could join forces and, th

m
following the enactment of WHR legislation shows that it may be preferable to have a club 
approach whereby the better or financially stronger warehouses initially join forces. In countries 
where the implementation of an indemnity fund raises too many hurdles, it may be more 
practical and no more risky for the Bank to use collateral managers in the selection and 
monitoring of warehouses, irrespective of their certification by a government agency. If 
obtainable, insurance against fraud should also be obtained. There has not yet been any claim 
made against an ind
s
are likely to be at least as im
 
H. MULTI-YEAR FACILITIES 
 
Trade financing of agricultural commodities is a short term credit extension. This is further 
enhanced by the objective of the Bank’s programme which is to structure transactions on the 
basis of WHR which would typically indicate a storage period under a year, unless renewed. 
From a credit perspective, approval for renewal is sought annually. Yet a number of projects are 
presented to the Board as multi-year facilities, subject to annual review on a no-objection basis. 
Commitment fees are generally stipulated, however, they must often be either waived or not 
collected since they can hardly be calculated using the the portfolio profitability data submitted 
by the team. This highlights the short term legal issues which arise from such transactions. 
 
 
RECOMMENDATION: 
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Short term facilities do not need to be presented as term facilities in order to secure 
approval.  Multi-year presentations are unnecessary and misleading. The Bank’s additionality 
can be sufficiently verified through other aspects of the ACFP and need not be artificially 
enhanced with the appearance of a longer term credit extension than would normally be available 
in the market. Furthermore, this could give the wrong impression, namely that the programme 
addresses long term financing requirements. Although such investments may be needed in the 
primary agricultural sector or downstream, for transportation and storage infrastructure, this is 
totally outside the scope of the ACFP. Short term working capital facilities should not need to be 
dressed up into term facilities in order to secure approval. 
 
I. RECHARACTERISATION RISK: 
 
Section IV above pointed out that the strong comfort provided by WHR legislation, which 
llows for out of court security enforcement, could potentially be weakened in the case of 

g the 
xtent of the risk and whether mitigating measures such as the registration of security would be 
ppropriate.  

 

 

A BRIEF DESCRIPTION OF THE FIELD WAREHOUSE PLEDGE AS AN APPROPRIATE SECURITY 

Partner, White & Case 
Paris 

a
recharacterisation by a court in the context of the bankruptcy of the borrower. The Bank’s due 
diligence undertaken for its first project involving direct WHR risk in Kazakhstan covered this 
issue. 
 
RECOMMENDATION: 
 
Use local legal counsel to identify direct WHR risks.  It is very important that projects 
involving direct WHR risks are scrutinised by local legal counsel, with a view to determinin
e
a
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DEVICE FOR DEVELOPING COUNTRIES AND THE NEW MARKET ECONOMIES 

by Nicholas Budd 

 26



I. General Description and Background of Field Warehousing 

ield Warehousing is a security device which enables the borrower to deliver to the lender 
gally valid documents of title and to grant a possessory pledge of goods stored in the 

borrower's own plant, mill, refinery or warehouse. The issuer of the field warehouse receipts 
creates a legally independent warehouse within the borrower's premises by leasing the storage 
area, controlling movements in and out, and posting prominent signs giving public notice that 
the controlled area is operated by the field warehousing company. Access to the warehouse is 
controlled either by members of the borrowe porarily employed by the 
warehouse company for this purpose, or by members of the field warehouse company's staff. The 
warehouse records and inventory levels are periodically audited. The integrity of the staff 
(whether permanent or temporary) and contractual liability of the field warehouse company are 
insured under a fidelity and errors and omissions policy. 

In a few words, the objective of field warehousing is to enable the lender and borrower to enjoy 
the benefits th oods to the 
warehouse, s converted 
to a relatively convenient and cost-effective form of security with a much higher degree of legal 
protection and practical control than is afforded by a registered charge or security interest. This 
tec es 
where per ication in 
collateral management techniques are, for the time being, in need of substantial development. 
This development process may be ine ke time, and in the meanwhile field 
warehousing, where legally recogniz  halfway house to enable lenders to 
lend safely and for borrowers to borrow effici

For the same reasons that field warehousing is an appropriate financing tool today in developing 
sing was instrumental in 

the financing of United States' agriculture, light industry and wholesale distribution during the 
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le held by a good faith purchaser or lender 
cuts off claims of unpaid sellers and other encumbrancers, and need not be 

F
le

r's staff who are tem

of warehouse receipt financing (see II below), but instead of moving e g
the warehouse is moved to the goods. In doing so, the possessory pledge i

hnique addresses directly the most critical commercial finance issues in developing countri
ceived risk is high and both the legal structure and local bank sophist

vitable, but will ta
ed, can provide a useful

ently. 

countries and in Central and Eastern Europe and the CIS, field warehou

fifty years preceding the adoption of the UCC. At one time there were over 200 field 
warehousing companies in the United States and Canada, most being owned by terminal 
warehouse companies. With the adoption of the UCC, and perhaps more importantly, the 
increased sophistication of local banks in collateral management and competitive pressures, field 
warehousing as a security device has all but disappeared except in large-scale banker's 
acceptance financing programmes described below. In France, Belgium, and many Latin 
American countries, field warehousing continues to be widely accepted as a practical and safe 
security device, and during my experience as a commercial finance lawyer we have seen the 
technique employed in 26 countries throughout the world. 

        

II. Advantages of Warehouse Financing Generally 

The possessory pledge and financing of goods stored in independent warehouses has been a 
financing technique employed by lenders since at least the 5th Century B.C. Even today in 
countries such as the United States and England which have adopted registration by filing, 
creditors holding documents of title such as warehouse receipts enjoy a super-preferred status 
vis-à-vis other secured creditors and expedited treatment in insolvency proceedings. 

The reasons for the preferred status of warehouse receipts as security are several: 

 In many countries a document of tit
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registered. This is an extremely important advantage in countries in Central and 
Eastern Europe and the CIS where the chain of title to goods and the existence of 
competing creditors and unpaid sellers are often difficult to verify with certainty. 

 A lender holding a warehouse receipt has a claim against the issuer as well as the 
borrower in the event of the non-existence or unauthorized release of the 
collateral. This is why banker's acceptances secured by warehouse receipts or 
bills of lading are sometimes referred to as “three party paper” (the borrower, the 
accepting bank and the custodian of the collateral). 

 In the event of loan default collateral covered by documents of title can be 
auctioned or sold promptly and at minimal cost “as is where is” by the lender by 
negotiation of the document or written notification to the warehouse operator. 

 Even in OECD countries, the bankruptcy laws and tribunals can deal far more 
ossessory pledge, because the identity 

of the collateral is incontestable and the intent of the borrower to pledge the 

 perfection. 
These problems are substantially reduced in cases where the borrower has 

d party bailee 
expressly for the purpose of securing the loan and the bailee has issued a 

 
 

title documents as a condition to the use of central bank rediscount facilities, and 

 warehouse receipts as title 
documents. 

  

III.  Legislative Implementation 

The law or pr
and the legal s
those countrie
hundred years
operated in a s
be said to have
countries and 
and remove an

The laws relat
good faith purchasers and encumbrancers holding such documents are not well developed in the 

easily with security given in the form of a p

collateral is clear. When a pledge is coupled with delivery of a title document, 
disputes as to ownership and competing claims are also avoided. One reason for 
the slow processing of claims and pro-borrower and pro-unsecured creditor bias 
of courts in security registration jurisdictions is the potential for over-
collateralisation and disputes over title and the formal aspects of

delivered possession of specific, identified collateral to a thir

negotiable title document, and the courts and bankruptcy laws in a number of 
countries accept this important distinction. 

Certain types of highly efficient money market instruments, such as eligible 
banker's acceptances in the United States and England, require the lender to hold

in many OECD countries these facilities are not subject to mandatory reserve and 
provisioning requirements as are other loans of similar tenor and form where 
security is taken merely by registration. United States banks are expressly 
authorised under Federal Reserve regulations to create banker's acceptances 
against goods in foreign storage and to use field
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actice of most countries already recognizes the concept of the possessory pledge 
tanding of independent warehouses to act as pledge holders. Field warehousing in 
s which practice it has developed largely as a matter of case law over the past 
, in which the courts have considered whether particular field warehouses are 
ufficiently independent, continuous and notorious manner so that possession can 
 passed to the warehouse company and constructively to the lender. In developing 

new market economies, these standards could be codified to speed up the process 
y doubt. 

ing to documents of title to goods held by recognized bailees and the rights of 
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new market economies and in many developing countries, and this is an unnecessary and easily 
diment to both trade and commercial financorrected impe ce. Any number of North American, 

European and Latin American jurisdictions could provide workable models. The modernisation 
and har
UNCTAD-spo

As a related 
independent w
warehousing, 
American coun

One issue which is key to the efficient and convenient operation of field warehouse finance is the 
clarification of the right to rotate and substitute collateral without affecting the validity of the 

f 
laws relating to the commingling of fungible goods which may be pledged to several lenders or 

d unpledged goods. The law regarding title to bulk goods 
was resolved favourably in the United States under the Uniform Warehouse Receipts Act and 

ages and priorities. The control elements and procedural and priority 
advantages of field warehousing are precisely suited to the needs of commercial lenders, both 

collateral value of their 
inventories. 

Under this 
structure, the Bank takes a portion of the risk (up 

bank to local agribusiness companies.  Although 

monisation of laws dealing with title documents hopefully will be examined as part of the 
nsored LEGISPORT project involving over 50 countries. 

matter, the laws concerning the qualification, supervision, and insurance of 
arehouse companies, while probably not essential to accommodate field 

should nevertheless be brought into line with international standards. Many Latin 
tries have quite advanced laws relating to warehouse operator qualifications.   

pledge, in order to facilitate normal commercial operations. Another issue is the clarification o

which may constitute both pledged an

latterly under Article 7 of the UCC, but until recently was a problem under English law.  
England has now adopted the US practice. 

IV. The Relationship between Field Warehousing and Security by Registration 

Field warehousing can and does exist side-by-side with security by registration, however apart 
from (and because of) its control features, holders of title documents and possessory pledges 
have procedural advant

local and international, operating in the new market economies and developing countries, and 
should be available as an alternative means of taking security in goods in these countries. With 
the passage of time, as local banks develop effective collateral management capabilities and the 
laws relating to registered security and insolvency develop, this technique will doubtless be used 
only in exceptional cases, as it is in the United States today. In the meantime, however, and 
probably for the next ten years at least, field warehousing where recognized will provide a 
powerful tool for lenders to lend and for borrowers to maximize the 

 
 
 
 
          APPENDIX  2 
      

Other Financing structures 

 

4) Risk sharing (co-financing) with local banks as 
arranger in loans to agribusiness companies 
secured by agricultural commodities.  

E B R D

R isk S haring                    
w ith  Local B ank

to 50%) under the sub-loans provided by the local P ossib le
Fund ing

P ossib le  
A ssignm ent o

the Bank may also provide funding to the local 
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S ub-loans  to  Agribus iness S M Es

 4



provision of local currency financing easier.  This structure has mainly been utilised in 
countries with a more developed local financial institutions sector, such as Croatia, Romania 
and Moldova.  

 
 
 
 
 
) Bank a

Bank Arranged Risk Sharing 
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Bank lends directly to local traders with the participation 

nk for the 2004 
commodity financing program

 
 
6) 

 an
market value of collateral.  Normally, the Bank 
establishes a conservative advance ratio (i.e. the 
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Loan to a local trader/processor without 
recourse to a sponsor.  In this structure, which 
has not been used to date, the Bank would take 
the full risk of the borrowers (local 
traders/processors) without recourse to a sponsor.  
The difference with the previous structure is that 
under this structure the Bank does not share the 

E B R D

L o an  to  L o ca l T rad er/ 
P ro cesso r w ith o u t   

R e co u rse  to  S p o n so r

7) 

risks of the ‘borrowers’ counterparts (e.g., 
warehouses).  Similar to the previous one, this 

 in this structure.   

 structure with an international trader/processor 
with a view to implement it for the 2004 harvest. 
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structure can only be implemented on a very 
selective basis with reliable counterparts.  An 
adequate WHR legislation and institutional set up 
would be beneficial when choosing this structure.  
Conservative advance ratio, market call 
mechanism, fixed price off-take contracts with 
reliable counterparts could all be used to help 
mitigate the market risk
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8) Financing agricultural commodities via Special 

Purpose Vehicles (“SPV").  In this structure the
Bank, in close co-operation with a trader and most
likely an international or local bank, will establish 
an SPV which could be owned by the trader and the
financiers (as illustrated).  The SPV would then
purchase commodities from local trader(s) (with
financing provided by the Bank) and sell these 
forward to traders/processors or for export (the
buyer and seller of grain could be the same entity).
This structure would enable the traders to receive
off-balance sheet financing for commodity
purchases and would enhance the credit risk for the
Bank since the Borrower (i.e. the SPV) would be 
the owner of the commodities and would therefore
not need to rely on the enforcement of the collateral
is currently exploring the viability of this
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Hungary 

ngary was the first country in the region to pass and implement specific warehouse receipt 
 
Hu
legislation.  The Bank has never participated actively in lending against warehouse receipts in 
Hungary (although a number of enquiries have been made for possible co-operation with local 
banks) and did not assist in the implementation
lending against the ational banks are 
very appreciative of th
 
Slovakia 
 
Slovakia was the first country, in which the Bank participated in lending against warehouse 
receipts.  The Ban s in Slovakia.  
However, followin 998 the Bank 

articipated actively for four season

ached by the Slovak Ministry of 
 following the passing of the warehouse receipt law.  The Bank provided technical 

(which was funded by Taiwan) to assess if the licensing agency which the Ministry 

d the key element missing was an indemnity fund.  In light 
 Bank signed a Memorandum of Understanding on the 26th of July 1999 which 
e governments intention to fully implement the warehouse receipt law, including the 

ly participated in lending against warehouse receipts for 3 

ation of warehouse receipts.  As a 
of the secondary legislation was drafted and warehouse owners and industry 
s were trained in how to use the new legislation.  Unfortunately, the legislation was 

o ensure that the 
w was finally passed and the possibility of using American donor funds to establish an 

 of the warehouse receipt legislation.  However, 
 instrument is very active in Hungary and local and intern

e instrument. 

k is no longer an active participant in lending against WHR
g the successfu se receipts in 1l implementation of warehou

s. p
 
The first time the Bank got actively involved in the implementation of warehouse receipt 
egislation was in Slovakia, where the Bank was approl

Agriculture
ssistance a

was intending to establish was adequately staffed and trained. 
 
Bulgaria 
 
When the Bank joined the Bulgarian Warehouse Receipt initiative in 1999, the warehouse 
receipt law had already been passed with the assistance of USAID and the World Bank.  

owever, it was not implemented anH
of this the

utlined tho
establishment of an indemnity fund and the Bank’s undertaking to provide financing against 
warehouse receipt (via local banks) once the legislation had been implemented. 
 
Following the successful implementation, including the establishment of the first indemnity fund 
n the region, in 2000, the Bank activei

seasons. 
 
Poland 
 
In Poland, during the latter part of the nineties, USAID provided the Polish government with a 
izeable technical assistance package to ensure the implements

result all 
articipantp

not passed until 2000, when the USAID assignment had ended and as a result there were limited 
resources to actually implement the law and it is only this year that warehouse receipt are finally 
being issued in Poland. 
 
The Bank contributed actively to the drafting of the warehouse receipt legislation during 1999, 
as a result of which the concept of an indemnity fund was introduced into the legislation.  In 
addition the Bank signed a Memorandum of Understanding between the Bank, the Polish 

inistry of Agriculture and the American Embassy, the intention of which was tM
la
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indemnity fund.  As a result the law was passed in 2000.  However, the potential funding for the 
indemnity fund was never allocated because of disagreements with the Polish National Bank32.  
Following the passing of the Polish warehouse receipt law in late 2000 nothing happened in 

rms of its implementation, as a result the Bank provided the government with technical 
e (funded by the United Kingdom) to try and re-establish the momentum and get the 

arehouse receipt legislation fully implemented. 

ollowing the Bank’s successful experience with the introduction of warehouse receipts in a 

ber of members of the 
orking group to Hungary and Bulgaria for the participants to meet the people who had 

 with local banks on the implications of the introduction of 
arehouse receipts, local banks were of the opinion that the legislation was an improvement to 

                                                

te
assistanc
w
 
The 2003 harvest is expected to see the first issuance of warehouse receipts.  A number of local 
banks are enthusiastically looking to provide lending against the new instrument, to date there 
has been no need for the Bank’s involvement in the lending against warehouse receipts. 
 
Lithuania, Latvia and Estonia  
 
F
number of the Bank’s countries of operations, Bank staff at the Vilnius Resident Office thought 
that warehouse receipts would be beneficial in Lithuania.  As a result a meeting was arranged 
between the Bank, the Lithuanian Ministry of Agriculture and other industry participants in the 
fall of 2001.  The Bank introduced the concept of warehouse receipts and as a result a discussion 
of the potential for warehouse receipts in Lithuania was initiated.  Following the completion of 
the meeting, a working group was established (with the participation of the Bank) headed by the 
Lithuanian Ministry of Agriculture.  The Bank provided the working group with the Slovak, 
Polish and Kazakh warehouse receipt laws as examples.  During the winter of 2001 and 2002 the 
law was drafted and the Bank provided its comments via the working group on a number of the 
drafts.  In addition, the Bank provided the Lithuania Government with technical assistance 
(funded by Taiwan) to pay for the hiring of a bus which drove a num
w
implemented and were using the warehouse receipts in these countries.  As a result of the lessons 
learned from the trip, the warehouse receipt law was passed and implemented (including the 
funding and creation of an indemnity fund) for the 2002 harvest. 
 
Following numerous discussions
w
the current lending practices and decided to proceed with lending against the new instrument 
without the participation of the Bank.  However, it should be noted that a number of 
international banks and one regional bank operating in the Baltic’s have requested the Bank’s 
assistance in implementing similar legislation in Estonia and Latvia to assist with the increasing 
commodity export flows, which are passing through the region. 
 
Kazakhstan 
During autumn 2000, Bank staff visited Kazakhstan to explore the potential for warehouse 
receipts. The Kazakh Ministry of Agriculture, in co-operation with the Kazakh Grain Union 
were already working on drafting the legislation and the Bank assisted by providing examples 
from Slovakia, Bulgaria and Poland. Following the passing of the law in early 2001, the Kazakh 
Ministry of Agriculture requested technical assistance from the Bank to ensure that the law 

 
32  In the mid nineties the Americans had provided Poland with US$ 5 million, to be used for Polish Co-

operative banks.  However, because of deviating political agendas between the Americans and the Polish 
Government these funds were never actually utilised and the idea was to unblock these funds and reallocate 
them for the creation of an indemnity fund.  Since the money was sitting in a fund which was controlled by 
the American Embassy, the Polish Ministry of Agriculture and the Polish National Bank all participants 
needed to vote in favour of this new intended utilisation and unfortunately the Polish National Bank would 
not agree to this.  As it happens today the Polish Government and the Americans have sorted out their 
differences and the money is being used for their originally intended purpose. 

 8



would be implemented.  Because of time pressure, Bank staff met with USAID and found that 
they would be willing to provide the necessary assistance without the direct involvement of the 
Bank. Because of language barriers it was decided that the best consultants for the assignment 
would be the Bulgarian experts who had implemented the legislation there and as a result the 

ank assisted in locating the necessary people and within a couple of months of the initial 

ercial banks as early as possible. 
s a result of these efforts, a number of banks have participated in the Bank’s due diligence 

khstan and in the Bank’s financing to date. The Bank is now witnessing an 

smaller countries in the 
gion being able to join on an ad-hoc basis. 

ince the Law was passed in Parliament, the EBRD has continuously worked on securing 

onths in establishing the legal and institutional 
ameworks to support WHR systems, the system is only expected to become operational for the 

 harvest. The remaining secondary legislation required to support the WHR system 
ust still be finalised, the credit guarantee system and oversight body (i.e. Inspection Agency) 

B
request by the Ministry consultants were on the ground in Kazakhstan. 
 
Today the form 13 has been successfully replaced with the warehouse receipt in Kazakhstan and 
more recently the government have initiated the establishment of an indemnity fund, the Bank 
feels confident that warehouse receipts will play a very important role when lending against 
agricultural commodities in the future. Because of the size of Kazakhstan and the potential for 
exports, the Bank consciously decided to involve western comm
A
visits to Kaza
increased interest from western banks in the financing against Kazakh warehouse receipts. This 
season a number of transactions are in the process of being completed with international banks 
(with or without the involvement of the Bank). 
 
Since the warehouse receipts are now becoming increasingly common in Kazakhstan, the Bank 
is actively looking to expand the system through the creation of a market information system 
(pending availability of technical assistance funds) and hopefully, in the near future, enable the 
trading of warehouse receipts. For the larger countries in the Bank’s countries of operations, i.e. 
Kazakhstan, Russia and Ukraine, the Bank is intending to play an active role in establishing 
trading mechanisms and rules and over time the Bank intends to facilitate the creation of some 
form of regional commodity exchange between those countries and 
re
 
Ukraine 
 
In January 2002, a Memorandum of Understanding (the "MoU") between the Government of 
Ukraine and the EBRD was signed whereby the parties expressed intentions to co-operate in the 
implementation of a viable WHR system. On 4 July 2002 the Law on Grain and Market of Grain 
in Ukraine (the ‘Law’) was passed by the Parliament of Ukraine. The Law relates primarily to 
the regulation of the grain market and the Governments role but it also includes provisions for 
the creation of a WHR system.  
 
S
funding for the implementation of the Law. Because of initial lack of availability of technical 
assistance funds, the programme was broken down into modules which were then financed on a 
stand alone basis: (i) the inspection agency module (USD 62,000), (ii) the indemnity fund 
module (USD 60,000) and (iii) the legal assistance module (USD 27,500) were financed with 
funding from USAID’s Advisory Fund via the Bank. The regulatory body module (USD 
100,000) was funded directly by USAID Kiev. 
 
Despite the progress during the past 12 m
fr
2004/2005
m
must be created, and system users (warehouse operators, traders, commercial banks and farmers) 
must be trained. Nevertheless the government is expediting the implementation of the WHR 
system and is launching the temporary certification of grain warehouses in the current year.  
Furthermore, the Bank has received a grant of nearly USD 900,000 from USAID to finalise the 
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implementation of the WHR programme. The Bank is currently in the process of selecting the 
consultants who will be responsible for finalising this work  

ouse receipt legislation, in co-operation with the 
ussian Ministry of Agriculture, already in 2000, where a warehouse receipt law was drafted.  

which could be handed over to the 
ussian Ministry of Agriculture once the necessary legislation has been passed in a manner 

k has reviewed a number of draft laws for warehouse receipts and the Croatian Ministry 
f Agriculture is actively working on the introduction of the legislation. However, the Bank has 

ation of an indemnity 
nd. 

ollowing discussions between the Bank and Moldovan government representatives during the 
GM in 2003, the Bank visited Moldova and analysed the potential for warehouse 

ceipts. The Prime Minister of Moldova agreed with the Bank’s findings and the Moldovan 

                                                

 
The Bank expects warehouse receipts to become fully operational for the 2004 harvest, and is 
currently actively screening potential transactions, which could assist in testing and utilisation of 
the new instrument, once created. 
 
Russia 
 
The Bank started working on the Russian wareh
R
Unfortunately the law has been stuck in the approval system ever since.   
 
 
Irrespective of the progress on the legislation, because of the importance of the Russian 
agricultural market, the Bank has decided to start co-operating with the Russian Grain Union. 
The idea is for the Russian Grain Union to implement a ‘private’ WHR system based on several 
provisions within the Russian Civil Code.  The Bank, Denton Wilde Sapte33, and its consultant 
are actively participating in the working group established by the Russian Grain Union, and the 
Bank is in the process of seeking potential technical assistance donors for this effort. The 
intention would be to create a fully fledged WHR system, 
R
satisfactory to the Bank. 
 
Croatia 
 
The Ban
o
managed to start lending against agricultural commodities in Croatia using fiduciary transfer of 
property as a security instrument.  The main expected benefits from the introduction of 
warehouse receipts in Croatia will the licensing of warehouses and cre
fu
 
Serbia 
 
The Bank has had initial discussions with the Serbian Ministry of Agriculture, regarding the 
implementation of the warehouse receipts law. The Minister of Agriculture (with whom the 
Bank had established a good working relationship) resigned earlier in the year and the Bank is 
now actively seeking to re-establish its contacts with the Serbian officials. 
 
Moldova 
 
F
Bank’s A
re
Ministry of Agriculture has been given the task of preparing a draft of WHR law. 
 
 

 
33  Denton Wilde Sapte, is the Bank’s main legal services provider under the Agricultural Commodity 

Programme.  In connection with the effort in Russia, Denton Wilde Sapte has offered to assist on the legal 
side on a pro-bono basis. 
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Moldovan Draft Law on Grain Storage Certificates  
 
 

or the goal of implementing the legislation on agricultural storage certificates, facilitating the 
nding of private grain producers with working capital and developing a stable and transparent 

rain market, the Parliament adopts the present special organic law.  

Chapter I  

General Provisions 

F
fu
g
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Article 1. The Object of the Regulation  
 
The object of the present special organic Law (hereinafter – present Law, this Law) shall b

at d termination
e the 

legal framework for legalization of relations regarding the issuance, circul ion an  
of agricultural storage certificates, regulation of e rights and obligations of the parties involved 
in such relations as well as regulation of the activities of warehousers and other subjects of the 
aforementioned relat ins. 
 
Article 2. Basic Terms  

 representing a security 
issued by the warehouser in the name of the grain depositor in exchange for grain received 
from the latter (hereinafter – storage certificate); 

• storage  – a building, a group of buildings, including silo, as well as adjacent technical 
endowment situated on one premises, owned or managed by a legal entity and designed 
especially for the safekeeping of g

 grain storing – a service-type of activity rendered at the storage including reception, 
ion of grains; 

 warehouser (storage keeper) – a legal entity working for the goal of making a profit and 

ogical 
procedures aimed at bringing grain quality in compliance with the requirements of normative 

 grain sample – sample taken from a lot by means of one procedure and from one place;  
ins delivered and 

APPENDIX  4 

or 
rminated storage certificates. The 

s 

 

 

Art
 

ted 
nd 

hed 

th

ions regarding storage, safekeeping and restitution of gra

 
The following basic terms shall be used for the scope of the present Law:  
• agricultural storage certificate – warehousing receipt (document)

rains; 
•

conditioning, safekeeping and restitut
•

having a special permit (license) offering the right to conduct the activity of grain storage 
and provision of storing services; 

• grains – seeds of grain, leguminous, and oil-making crops and other seeds used for human 
and animal consumption, as well as for industrial and marketing purposes; 

• conditioning of grains – cleaning, drying, threshing, aeration and other technol

documents;  
•
• storage regulation – a document that must ensure recordkeeping of gra

received for safekeeping in exchange for storage certificates, recordkeeping of storage 
certificates and other issued or terminated storage documents, as well as  recordkeeping of  

 
the conditions of grain storage and conditioning in conformity with the Law and other 
normative statutes;  

• storage registry – a system of entries reflecting the recordkeeping of grains received f
safekeeping, as well as recordkeeping of issued or te
storage registry includes the registry of storage certificates and other storage documents, a
well as the registry of grains received for safekeeping.  

 

 
icle 3. Legislation on Storage Certificates  

(1) In the Republic of Moldova the relations regarding storage certificates shall be regula
by the Civil Code, the Law on Licensing Some Types of Activities, the present Law, a
by other legislative and normative statutes, taking into account the specifics establis
in the present Law. 
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(2) In case of discrepancies between a norm of the present Law and a norm of other gen
legislative or nor

eral 
mative statutes having a similar legal power, the norm of the present 

 

CHAPTER II 
WAREHOUSERS 

(2) ot carry out the storing activity concurrently with other activities, 

(3) 
 
Art
 

(1) ing obligations: 
a) observe the manner of grain reception and conditioning, as well as the rules 

ensuring quality and quanti e in conformity with the provision of 
valid normative statutes;

b) make sure that grain owners and control bodies take grain samples in the 
r, if needed;  

c) fully restitute the grains kept in conformity with contract provisions at the first 
ficate, 

e 
ding debts related to grain storage; 

r their submission to tax authorities.  
  4 

 

a) compensation of storage related costs in cash or by holding back a certain amount 

r 

 
Article 6. War
 

(1) The wa
the acc

(2) The co odies by the audit 
com

(3) The lis meeting 
qualification requirements set for the warehousers’ grain storage activities shall be 

Law shall be applied.  
(3) Should an international treaty to which the Republic of Moldova is a party stipulate

provisions other than those embodied in the present Law, the provisions of the 
international treaty shall be applied. 

 

 
Article 4. Warehouser’s Status 
 

(1) Pursuant to this Law, warehousers can only be legal entities operating in this field, 
registered in compliance with the legislation of the Republic of Moldova under a legal 
form provided for by the Law.  
The warehouser cann
other than those allowed by law.  
The warehouser’s storage shall have a storing capacity of at least 1000 tons.  

icle 5. Warehouser’s Rights and Obligations 

The warehouser shall have the follow

ty maintenanc
  

established manne

request of the storage certificate holder and in exchange for the storage certi
except for the cases provided in this Law and provided that the storage certificat
does not indicate any pen

d) publish the annual balance sheet and income statement in mass media within a 
month from the deadline fo

APPENDIX

(2) The warehouser shall be entitled to: 

of stored grains;  
b) compensation of other costs related to activities carried out in the interest of the 

storage certificate holder provided in the contract or established by legislative o
normative statutes. 

ehouser’s Audit and Reports  

rehouser shall undergo a mandatory annual audit inspection to verify and confirm 
uracy of his/her economic and financial activity. 
ntrol over the warehouser’s activity and his/her management b

mission (auditor) shall not exempt the warehouser from an audit inspection.  
t, forms and terms of recordkeeping and submission of reports on 
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established by the Ministry of Agriculture and Food Industry together with the Statistics 
and

 
 
 
Article 7. Restrictions in the Warehouser’s Activity  

ht to practice activities not related to grain storage, 
including serve as guarantor and/or collateralize his/its goods as security of third party 

ixed fodder, bakery foods and 

(2) 
 or on a 

(3) 
at are not related to grain storage.  

rticle 8. Regulation on Storage 

ther legislative and normative statutes 
shall be obliged to approve the regulation on grain storing activity (hereinafter – storage 

(2) e 
hall be made available to any interested 

per
(3) Am ing the 

 from 

r (customer) only upon expiration of the storage 

e approved by the 
Government.  

  

 APPENDIX  4 
 
Article
 

(2) chnical and other conditions will be done 
real 

ods or through other specialized legal entities authorized for this purpose 
in the established manner.  

 
Article 10. Term of Validity of the Storage License 
 

 Sociology Department.  

 
(1) The warehouser shall not have the rig

obligations, except for the following activities: 
a) production and marketing of farinaceous foods, m
b) provision of oil product and solid fuel storage and safekeeping services. 

The warehouser’s buildings used for the activities mentioned in item (1) must be 
technologically connected to the warehouse and/or be located on the same ground
ground adjacent to the warehouse.  
The warehouser shall be obliged to ensure separate recordkeeping of activities related to 
grain storage and activities th

 
A
 

(1) The warehouser operating under this law and o

regulation).  
The storage regulation and all amendments and additions to it shall be registered with th
Ministry of Agriculture and Food Industry and s

son constituting no commercial secret.  
endments and additions made by the warehouser to the storage regulation dur

term of the storage contract, except for amendments and additions derived directly
the provisions of legislative and normative statutes subsequent to laws, shall be applied 
in relation to the respective deposito
contract, unless the latter stipulates otherwise.  
The sample regulation of the warehouser’s storing activity shall b

 

  
  

 9. Warehouser’s Licensing  

(1) To carry out the storing activity, the warehouser shall be certified as established by the 
Law on the basis of a storage license issued in its/his name. The storage license can be 
issued provided that the financial, technical and other conditions are observed. Storage 
licenses will be issued by the Licensing Chamber.  
Verification and certification of the financial, te
by the Ministry of Agriculture and Food Industry through the State Inspection for Ce
and Bakery Fo
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(1) The storage license shall be issued for a five-year period from the date of its issuance.  
(2) If the warehouser intends to carry out storing activities after expiratio he license n of t

validity term, it will have to get a new license, issued not earlier than the last business 
lidity period.  

 
Article
 

(1) se issuance which shall be 

(2) 

 

nnulment or Withdrawal  

y in 

(3) Should there be a proposal for suspension or annulment of the storage license, the 
warehouser shall be entitled to a hearing on the reasons that served as ground for such a 

(4) Representatives of the Ministry of Agriculture and Food Industry shall exercise control 
rehouser 

ent of all obligations resulting from the contracts signed 

(5) ge license suspension, annulment or expiration, the warehouser shall be 
obliged to deliver to the Ministry of Agriculture and Food Industry the storage 
certificates annulled as a result of grain restitution to the depositor, the storage 

 

Article  Tariff 
 

(1) 
 payment shall be calculated at the market price fixed at the time of storage 

(2) 

t the date of grain restitution to cover the period exceeding the term 

(3)  placing 

 
rticle 14. Reception of Grains for Storage  

(1) When receiving grains for storage the warehouser shall act in comp e 
provisions of the regulation, of the contract on service provision signed with the 

he norms of the valid legislative and normative statutes.  

day of the previous license va
 

 11. License Fee 

Storage license shall be issued against a fee for licen
transferred to the state budget.  
The amount of storage license issuance fee shall be established annually through the 
Budget Law.  

 
Article 12. Terms of License Issuance, Suspension, A
 

(1) The terms of storage license issuance shall be established by the Government.  
(2) The storage license may be suspended, annulled or withdrawn by the empowered bod

conformity with the provisions of this Law and the Law on Licensing Some Types of 
Activities.  

proposal.  

of the storage where a violation of storing conditions was identified, and the wa
will carry this activity till settlem
with customers.  
In case of stora

certificates completed incorrectly and the unfilled ones.  
 

APPENDIX  4 
 

 13. Storage

The payment for storage services shall be made in cash or in kind, the counter value of 
the in-kind
contract signing.  
The negotiated period for prepaid storage services shall not exceed 12 months. If the 
storage period exceeds the negotiated period, the depositor will pay the warehouser’s 
customary tariff a
provided in the contract.  
The warehouser shall permanently make the tariff for storage services visible by
it on boards designed for public relations.  

A
 

liance with th

depositor and with t
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(2) The quality and value of stored grains shall be determined through the parties’ 
agreement. The value determined and indicated in the contract on service provision shal
serve as basis for insurance contracts and remedy claims related to the grains delivered 
for storing.  

l 

o 

(4) 
rform an independent grain expertise through a special 

(5) e quality features of the grains declared by 
the depositor, the warehouser shall cover the customer’s costs incurred in relation with 

(6) If the quality features of the grains determined as a result of the independent expertise 
ht to 

h the 

 on 

 
Art
 

red in 
 civil 

lders of storage certificates issued by the former. 

(3)  the Guarantee Fund for Storage 

(4) 
ct 

y transferred to the Guarantee Fund for Storage Certificates.  
 
 

APPENDIX  4 
rticle 16. Safekeeping of Grains  

(1) The warehouser will keep the grains separately depending on the quality registered on 
e 

(2)  conformity 

(3) ing grain storage services shall be obliged to accept the grains 
ity for 

 
Article
 

(1) The warehouser shall be obliged to keep a storage registry separate from other 
recordkeeping documents and warehouser’s registries.  

(2) The Regulation of the storage registry shall be approved by the Go

(3) Prior to signing the contract on service provision the warehouser shall have the right t
assess on his own the quality of grains to be stored.  
If the grain depositor disagrees with the results of the evaluation made by the 
warehouser, he/she may pe
empowered organization.  
If the independent expertise results match th

the independent expertise.  

will be lower than those declared by the depositor, the warehouser shall have the rig
decline acceptance of grains till these features are negotiated and coordinated wit
customer.  

(7) In the scope of the present law, no contract on service provision shall be signed
unharvested grains, as well as on grains seized or otherwise penalized in conformity with 
the valid legislation.  

icle 15. Insurance 

(1) The warehouser shall be obliged to sign an insurance contract on the grains sto
conformity with the storage certificates against natural and risk factors or insure its
accountability before the ho

(2) Insurance contracts shall be signed against the following risks: explosions, fires, floods, 
earthquakes and theft.  
Part of insurance premiums shall be paid from
Certificates in the amount and manner established in the Fund Charter.  
The right to indemnity resulting from contracts on grain insurance or insurance of civil 
accountability before storage certificate holders on the basis of a relinquishment contra
shall be full

A
 

each issued storage certificate so that the quality of restituted grains corresponds to th
quality of the grains upon reception.  
Throughout the grain storage period losses and outages shall be determined in
with the norms established by valid normative statutes.  
The warehousers provid
delivered for storage in a non-discriminatory manner, up to the maximum capac
which the storage license is issued.  

 17. Storage Registry 

vernment.  
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(3) The storage registry may be kept on paper or electronically. The warehouser shall be 
obliged to appoint the person(s) responsible for keeping the storage registry.  
The storage registry shall include the registry of storage certificates issued to customers 
and the registry of grains received for 

(4) 
safekeeping (hereinafter – grain registry). 

 
Article
 

(1)  
 

a) number of the certificate issued from the registry of storage certificates; 
f the blank form where the storage certificate is written; 

c) date of storage certificate issuance; 
ed in the 

ring and 

ature and 

(2) ued 
storage certificate. When an entry is made, the date of the entry shall be indicated along 

person authorized to make the entries and of the 
depositor.  

torage certificates and the date of certificate 
term

(4) Upon sale of grains at the request of the collateral coupon holder, an entry shall be made 
in t ing termination of the respective part of the 
stor

(5) Upon t e relations in case when the shelf life has expiration while the 
storage certificates have not been returned to the warehouser and the grains stored have 
not bee ade in the registry of storage certificates 
exp

 

 
(6) anges in storage conditions and in the mandatory data specified in the 

g 

(7) tificate a special entry about this loss shall be made in the 

(8) 

torage 
rtificate holder or the 

collateral coupon holder.  
 
Article 19. Grain Registry  

 18. Registry of Storage Certificates 

The following entries shall be made in the registry of storage certificates upon issuance
of a storage certificate to a depositor:

b) serial number o

d) description of grains received for storing, identical with the one mention
storage certificate; 

e) first and last name of the person from which grains are received for sto
his/her location (home address); 

f) all other data on the storage certificate except for the warehouser’s sign
stamp.  

Entries in the registry of storage certificates shall be made separately for each iss

with the signature of the responsible 

(3) Upon termination of the storage certificate due to restitution of grains to the owner, an 
entry shall be made in the registry of s

ination shall be indicated.  

he registry of storage certificates confirm
age certificate in relation to its sale, specifying the certificate termination date.   

ermination of storag

n claimed yet, an entry shall be m
laining the actions taken in regard to the given grains. 

APPENDIX  4 
 

In case of ch
storage certificate, an entry shall be made in the registry of storage certificates regardin
the conditions of storage or the amended data.  
In case of loss of the storage cer
registry of storage certificates specifying the reason for the entry. 
The registry of storage certificates may also include other information about storage 
certificates issued by the warehouser. 

(9) The information included in the registry of storage certificates shall be considered 
confidential and constitute a commercial secret of the warehouser. Information from the 
registry of storage certificates about the entries made in relation to the respective s
certificate shall be provided at the request of the storage ce
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(1) The registry of storage certificates shall have separate entries by varieties of grains 
received for storage according to each storage certificate issued or according to other 
storage documents. 

(2) If several storage certificates of the same type with similar document entries and for the 
same variety of grains are issued to the depositor, one entry shall be made in the registry 

(3) 

(4) 
(5) 

(6) res which might occur  throughout the storage period, should 
such a possibility exist; 

the grains received for storage. 

 
Article
 

rehouser may be performed on a case-by-case basis in 
d to verify if the 

hysical 

(3) ood Industry the 

ing the warehouser’s activity 
inspection to third parties by persons carrying out these inspections shall be prohibited.  

ension 

 

 
(1) 

ther legislative statutes along with the listed below 

(a) 

(c) violation of the provisions of normative statutes or non-fulfilment of the written 
ities issued by the Ministry of 

Agriculture and Food Industry or the State Inspectorate for Cereal and Bakery Foods 
within their scope of authority as well as prevention from free acce
representatives of the given bodies into the storage premises; 

(d) performance of activities prohibited or limited for the warehouser; 

with indication of the numbers of all storage certificates. 
The grain registry should contain: 

(3) serial number of the blank form used to fill out the storage certificate; 
numbers of storage certificates according to the registry of storage certificates; 
quantity and qualitative features of the grains received for storage according to the 
storage certificate issued as well as the value of these grains; 
changes in the grains featu

(7) other information on 
 

 20. Control over the Warehouser’s Activity 

(1) The representatives of the Ministry of Agriculture and Food Industry are authorized to 
examine all warehouser’s registries, logs, statements, documents and accounts related to 
its grain storing and safekeeping activities. 

(2) Unscheduled inspections of the wa
order to ensure their ongoing compliance with the license conditions an
quantity of grains indicated in the storage certificates issued coincide with the p
amount of the grains kept in storage.  
Upon the express request of the Ministry of Agriculture and F
warehouser shall be obliged to transfer information and/or reports about storage and 
safekeeping of grains. 

(4) Dissemination or transfer of information obtained dur

 
Article 21. Grounds for Warehouser’s License Susp
 

  
  

 APPENDIX  4 

The warehouser’s license on the right to carry out grain storage activity shall be 
suspended if the grounds provided in o
are proved:  
non-fulfilment of the obligations resulting from the storage contract and/or storage 
certificate; 

(b) violation of phytosanitary norms established in the legislation and other normative 
statutes; 

instructions regarding the warehouser’s storage activ

ss of the 

 18



(e) repeated identification (two or more times throughout 6 calendar months) of cases of 

(f) 
l or risk factors; 

cense; 
ted in 

, item (4) of this Law; 

 
Article
 
The warehouser’s license on the right to carry out grain storage activity shall be withdrawn in 
case the grounds provided in other legislative statutes along with the following motifs are 
pro

(a) tional 

(b) engaged in grain storage activities; 
ty 

nse; 

ity of grains the value of which is equal to the value of 

(e) deficiency of grains in the possession of the warehouser subject to have been kept in the 
ata. 

 

 
 

Article 23. Issuance of Storage Certificates 
 

(1) The storage certificate shall be issued in the form of a special document, which is 
assigned a serial number by the Ministry of Agriculture and Food Industry and made 
available to the warehousers.  

(2) The storage certificate shall consist of two parts – warehouse receipt and collateral 
coupon which, if needed, can be separated from each other. The storage certificate and 
each of its parts shall be considered as unissued bearer’s securities.

(3) The Ministry of Agriculture and Food Industry shall order the print g of s
certificates and keep records of the latter. 

(4) The printing of storage certificates shall be funded from the state budget, through the 
budget allocated to the Ministry of Agriculture and Food Industry. 

distortion of data about the quantity and quality of grains received or restituted; 
non-extension of insurance contracts securing both the warehouse and the grains stored 
against natura

(g) failure to store the grains for which storage certificates are issued in the warehouse 
backed by li

(h) failure to make contribution to the Guarantee Fund for storage certificates as stipula
article 33

(i) failure to fulfil the requirement of mandatory annual audit inspection, 

 22. Grounds for Storage License Withdrawal 

ved:  
violation of the technical and/or financial conditions by the warehouser and inten
conveyance of erroneous data and information on enforcement of the given conditions; 
court-issued interdiction to get 

(c) issuance of storage certificates for a quantity of grains surpassing the storage capaci
specified in the lice

(d) refusal to restitute the grains entered in the storage certificate according to the quality 
specified in the latter. The quant
unpaid storage costs shall not be regarded as refusal; 

warehouse according to the storage certificate d
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Chapter III 

Storage Certificate 
 

 
in torage 
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(5) The warehouser requesting storage certificates will pay the equivalent value of the latter 
on the date of their receipt. 

 
Article 24. Issuance of Storage Certificates by the Warehouser 
 

(1) ue 
itors for the grains delivered by the latter and placed for 

  
(2) 

nce of a storage 

(3) include storage conditions and terms, the value 
d 

 
(4) The value of the stored grains shall be established based on the parties’ consent. The 

hall serve as basis for insurance 
contracts and indemnity claims related to the grains delivered for storage. 

(a) 

e 

(6) ser, at the customer’s request, 
it shall issue one or several storage certificates on portions of the total bulk, and shall 
cancel the initial certificate if the latter has been previously issued. The storage certificate 

 

(7)  in the 
kept in 

al order by the warehouser.  
ting grains of different varieties, quality and price shall 

(9) 
nter-value of the certificates issued to replace the cancelled ones will be paid by 

 
Art
 

(1) 
(2)  
sha

icate; 
b) w
ide

Based on the contract for service provisions signed in writing, the warehouser shall iss
storage certificates to the depos
storage in compliance with the Law provisions for a maximum period of 12 months.
The written form of the contract for service provisions shall be considered as observed 
even in case when the reception of grains is confirmed through issua
certificate.  
The contract on provision of services will 
of stored grains, tariffs for storage and other services, the quantity and quality of store
grains, as well as the rights and obligations of the parties. 

 

value fixed and entered in the service provision contract s

(5) The storage certificate shall be issued for at least 5 tons of grains confirming the 
following: 
ownership title over the grains; 

(b) unconditional obligation of the warehouser to deliver the grains indicated in the storage 
certificate at the first request of the title holder or at any pre-determined moment in th
future; 

(c) the right of the creditor-pledgee in relation to the grains in case the latter is used as 
collateral. 
Once the total amount of grains is received by the warehou

shall be issued within the deadline fixed by the customer, but not later than 3 working
days from the day of grains reception for storage. 
Storage certificates shall be issued in the name of grain owner and recorded
Registry of storage certificates against the signature of the latter. Entries shall be 
chronologic

(8) Issuance of storage certificate lis
be prohibited.  
The warehouser shall cancel the storage certificates that are inappropriately completed. 
The cou
the party found liable of the errors committed upon certificate completion. 

icle 25. Sample Storage Certificate Form 

Sample storage certificate shall be approved by the Government. 
Each part of the storage certificate issued in accordance with the provisions of this Law
ll contain the following: 

a) number and serial number of the blank form to be used for entering the storage certif
arehouser’s name and location, storage license number, state identification number, tax 

ntification code; 
c) record number of the storage certificate as entered in the warehouser’s registry; 
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d) customer’s identification data (name, location, state identification number and tax 
ntification code of the legal entity; or first and last name, residential address, tax 
ntification code of the natural person/individual) and its/his signature; 

ide
ide
e) type, harvesting year, class, quality and quantity of delivered grains, as well as the value 

f) period of grain storage; 
services; 

 title of property over the storage certificate, as well as on 

consistent with the requirements set forth in the mandatory contractual 

list of 
ll as 

 
Art f Storage Certificate 
 

s.  
e writ of execution for the quantity of grains 

d until the date of grain restitution by the 
onths from the date of its issuance. 

 
Art
 

(1) The rights over the storage certificate shall be transferred through endorsement. 
 language and contain the following: 

a) full name (first and last name) of the endorsee and endorser; 
 needed, 

c) rsement is made. 
ent 

ns or 

(3) pon is not cut up from the warehouse receipt, endorsement shall be 
made on the warehouse receipt only. 

e warehouse receipt, the following 
information shall be mentioned on both sides of the storage certificate: 

ential 

lated interest, as well as 

c) -pledgee on the warehouse receipt, and signature of the endorsee 

 
Article
 

of the grains stored; 

g) tariff set for the services provided and, if needed, value of prepaid 
h) date of storage certificate issuance; 
i) a section on transfer of the
setting up the collateral for the grains stored; 
j) signature and seal of the warehouser. 
(3) The document in
clauses will not be certified by the warehouse. 
(4) The warehouser shall submit to the Ministry of Agriculture and Food Industry the 
persons empowered to sign storage certificates, specimen with their signatures, as we
print sample of the seal stamped on the storage certificate. 

icle 26. Circulation o

(1) Storage certificate shall be transferred without any limitations or restriction
(2) Storage certificate shall represent th

specified in it. 
(3) Storage certificate shall be considered vali

warehouser, but no longer than 12 m
(4) To store the grains beyond the negotiated time-frame, the warehouser shall issue a new 

storage certificate. 

icle 27. Making Entries in the Storage Certificate 

Endorsement shall be made in the state

b) signature of the endorsee (representative of the endorsee - legal person) and, if
application of the seal; 
date when endo

(2) The endorsement stroke out or erased shall be considered non-entered. The endorsem
can not be conditioned in any way. Any clause limiting it and any additio
indications spelled on the endorsement shall be considered as non-documented.  
If the collateral cou

(4)  When cutting up the collateral coupon from th

a) name and location of the endorser – for legal entities, or first/last name and resid
address of the endorser – for natural persons; 

b) the purport of the collateral-backed debenture, its value and re
maturity date; 
signature of the creditor
on the collateral coupon; 

d) date of cutting up the collateral coupon. 

 28. Recordkeeping of Storage Certificates  
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(1) The Ministry of Agriculture and Food Industry shall record the storage certificates 
printed and distributed to warehouses in a special registry of storage certificates. 

icates 
use.  

 
Article n of Storage Certificates 
 

(1) e cancelled by the warehouser when the grains are returned to 
ims regarding the quantity and quality of grains 

are laid. 
ificates from which the collateral coupon has 

been cup up only once grains are returned to the storage certificate holder and provided 

(3) cel the 

age 

(4) hall be withdrawn from the certificate holder by the 
warehouser and no repeated distribution shall be allowed. 

Art
 

(1) ertificate validity shall have expired upon reaching the term for which it is 

(2) 
rtificate and 

 

 

rticle 31. Duplicate Storage Certificate 

 the storage certificate is lost, stolen or damaged, its holder will declare the respective title null 
and user 
requesting issuance of a new storage certificate. The warehouser shall issue a duplicate 
cer
Republ
 

 
Chapter IV 

Storage Certificate Holders 
 
Article e Certificate Holders and of Its Parties 

(2) The warehouser shall make complete entries in its own registry about storage certif
issued, cancelled or left blank, as well as the grains stored in the wareho

(3) The registries and storage certificates will be kept in metal vaults placed in premises 
endowed with maximum security. 

 29. Cancellatio

Storage certificates shall b
the storage certificate holder and if no cla

(2) The warehouser shall cancel the storage cert

that the latter repaid the outstanding sum for the given collateral coupon. 
Within three days from restitution of grains to the holder, the warehouser shall can
storage certificate by applying a seal with the mark “cancelled” and indicating the date of 
cancellation, and shall make the respective mentioning in the Registry of Stor
Certificates. 
The cancelled storage certificates s

 
 

icle 30. Expiration of Storage Certificates Validity 

Storage c
initially issued. 
If upon expiration of the storage certificate validity its title holder wants to sign a new 
contract for storage service, the warehouser shall then withdraw the old ce
issue a new certificate for a new term. This transaction cannot take place if the certificate  

APPENDIX  4 

(3) has been pledged while the warehouse receipt holder does not present the relevant 
collateral coupon.  

 
A
 
If

 void through the Official Gazette of the Republic of Moldova and will notify the wareho

tificate within 5 days from the announcement publication in the Official Gazette of the 
ic of Moldova.   

 32. Rights of Storag
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(1) The holder of both parts of the storage certificate or holder of the warehouse receipt 
stripped from the collateral coupon shall be entitled to use the storage certificate or the 
warehouse receipt as real distinct titles. The holders shall have the right to use th
negotiation of legal documents, including through stock exchanges or in any other w
provided by the l

em in 
ays 

aw taking into due account the restrictions established by the legislation 
on securities and this Law.  

(2) The holder of both parts of the storage certificate shall be entitled to dispose of the stored 
grains in its total amount as indicated in the storage certificate. In such a case, grains 
shall be transferred throu ertificate. 

(3) The holder of the warehouse receipt stripped from the collateral coupon shall be entitled 
 are transferred by making 

over the warehouse certificate stripped from the collateral coupon, but the warehouse 
ill 

 

(4) 

tions. Taxpayers income received from the operations 

(5) own to the 

 of 

(6) 
e receipt holder shall be entitled to transfer onto the warehouser’s 

(7) titled: 
(a) 

d by the collateral coupon and the related interests; 

(b) 
 
Article  Encumbrance through Collateral 
 

(1) 
 

(3) Grains delivered for storage against storage certificates may serve as an object of 
collateral. To do that, the collateral coupon shall be stripped from the warehouse receipt 

 the collateral 
coupon. In such a case, upon fulfilment of collateral rights the stored grains will become 

 the current 
legislation and with due account of the specifics of this Law. 

(4) Remittance of the collateral coupon to the creditor proves the constitution of collateral 
for the quantity of grains specified in the respective section of the storage certificate. The 

gh relinquishment of the storage c

to use the grains kept in the warehouse. In such a case grains

receipt holder shall not be entitled to request restitution of grains by the warehouser t
the indebtedness secured through the pledge of the collateral coupon is settled under the
established procedure. 
Transfer of the ownership title over grains confirmed through the transfer of the storage 
certificate without the receipt of the grains from the warehouser shall not conduce to the 
appearance of any tax obliga
involving storage certificates shall be taxed in conformity with the legislation on taxation 
of transactions with securities.  
Should the collateral coupon holder and its/his place of location be kn
warehouse receipt holder, in order to ensure restitution of grains the warehouse receipt 
holder will be able to pay the collateral coupon holder a sum equal to the value of the 
collateral-backed indebtedness and the related interests, as well as to request the return
the collateral coupon by its holder.  
Should the collateral coupon holder be missing and/or its/his place of location be 
unknown, the warehous
account a sum equal to the value of the collateral-backed indebtedness and its related 
interests, as well as to request issuance of a receipt reflecting the transferred amount.  
 The holder of the collateral coupon stripped from the warehouse receipt shall be en
to request that the person who stripped the collateral coupon from the warehouse receipt 
settle the indebtedness confirme

APPENDIX  4 
 

to transfer the collateral coupon and the related rights to a third party. 

 33. Storage Certificates and Grains

Storage certificate and warehouse receipt may serve as independent objects to be used as 
collateral. In that case, upon fulfilment of collateral rights the pledge-backed securities
representing the object of collateral shall be subject to action and sold under the 
procedure established by the existing legislation.  

(2) In order to get hold of the warehouse receipt, its holder does not need the consent of the 
collateral coupon holder.  

and transmitted to the creditor-pledgee with a respective entry made on

an object of legal action and sold following the procedure established in
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collateral coupon shall be stripped in compliance with the provisions of article 27, item 
(4) of this Law.  
Within 5 days after the establishment of the collateral, the creditor shall notify th
warehouser – issuer of the storage certificate. Once

(5) e 
 the creditor-pledgee’s notification is 

rehouser will restitute the quantities of grains specified in the 

(6) 

(7) lder 
nterests or has not 

(8) 

 the 

 
ness and availability of documents confirming the given entitlement. 

 shall 

 

 

APPENDIX  4 

 
Article 34

(2) 

(3) The Fund’s organization and functioning shall be based on its own Charter approved by 
the Government following the request of the Ministry of Agriculture and Food Industry. 

 
 

(4) The warehousers that received storage licenses should contribute a share to the Fund’s 
account in an amount equal to two conventional units for each ton of the warehouse’s 
total capacity for which the license

 
rticle 35. Goal of the Fund 

received, the warehouser should make respective entries in the Registry of storage 
certificates issued. The wa
storage certificate only in case the latter is accompanied by the collateral coupon. 
To constitute new collateral the storage certificate holder shall request issuance of a new 
storage certificate by the warehouser, being required to return the collateral coupon 
issued earlier.  
If at maturity date the warehouse receipt holder failed to pay the collateral coupon ho
the amount indicated in the collateral coupon and the related i
transferred it to the warehouser’s account, the grains specified in the collateral coupon 
shall be subject to legal actions at the request of the creditor-pledgee.  
Grains shall be subject to legal actions provided that the following cumulative reasons 
exist:  

a) failure to timely fulfil the obligations before the collateral coupon holder by
warehouse receipt holder; 

b) failure to transfer the payable amount onto the account of the warehouser; 
c) expiration of the debt repayment term specified in the collateral coupon; 
d) written request of the collateral coupon holder; 
e) lack of a written declaration of the collateral coupon holder on debt repayment; 
f) existence of the right of the collateral coupon holder over the pledge-secured

indebted
(9) Having received the collateral coupon holder’s request to institute actions in relation to 

the grains, the holder of the warehouse receipt stripped from the collateral coupon
not be entitled to request restitution of the grains from the storage. 

 

 

 
Chapter V 

Storage Certificates Guarantee Fund  

. Creation of the Storage Certificate Fund  
(1) The Guarantee Fund for storage certificates (hereinafter – the Fund) shall be created on 

the date this Law comes into effect. 
The Fund shall be registered as a public legal entity supported from extra budget funds 
and other sources. 

 is issued. 

A
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(1) The goal of the Fund shall be to guarantee repayment of the value of grains specified in 
the storage certificates issues by the warehousers that received storage licenses and to 

the warehousers are not available.  

price as of the date of the request for restitution of grains.  
(3) Within 30 days from the date of depositors’ notification, the Ministry of Agriculture and 

(4) sses, the Fund will repay the damage to the 
depositors according to the provisions of this Law and the Fund’s Charter. 

rticle 36. Financial Resources of the Fund 
 

(1) n 
s). 

(2) r protection of financial interests 

nter value. 

a) users representing an amount equal to two 

b) interest rates collected of the deposits created by the Fund; 

d) collection of indemnities from insurance policies to the contracts envisaged in article 15; 

f) 

(4) sts of 

alue of the grains kept in the warehouse shall be yearly established by the 

(6) 
 shall not be reimbursable. 

vided in item (3), letter e). 
 

e Certificate 
 
Article 37. Storage Certificate Fulfilment Procedure  
 
Sto

a)  certificate holder informs the warehouser of his instruction to restitute the 

repay the warehousers the amount representing the equivalent (counter) value of the 
stored grains when 

(2) In case of the warehouser’s non-availability, storage certificate holders will receive the 
equivalent value of the grains listed in the storage certificate calculated at the market 

Food Industry will proceed to the establishment of financial losses resulting from non-
availability of the storage certificate.  
Within 30 days from defining the amount of lo

 
A

Warehousers should participate in the creation of the financial pool of the given Fund i
order to ensure the financial interests of the fund depositors (i.e. warehouse customer
Contributions to the Fund’s budget will only be used fo
of the customers that deposited their grains in case when the warehousers are not 
available to meet the obligations stipulated in the storage services’ contract and to 
restitute the grains upon the customer’s request or their cou

(3) Financial resources of the Fund’s income and expenditure budget shall comprise the 
following: 
share contributions paid by the wareho
conventional units for each ton of the warehouse’s total capacity for which the license is 
issued; 

c) payment of the Fund’s receivables; 

e) revenues from investment of Fund’s resources; 
other income not prohibited by the law. 

APPENDIX  4 
 

Financial resources provided in item (3), letter e) will be used to cover the direct co
the Fund. 

(5) The minimum and maximum ceiling of the Fund’s resources used to endorse the 
equivalent v
Government.  
The amounts representing participation shares and thus contributed upon the Fund’s 
creation

(7) Current expenses of the Fund can not surpass the income pro

Chapter VI 
Fulfilment of the Storag

rage certificates shall be fulfilled under the following procedure: 
the storage
stored grains at any moment of the storage certificate validity. 
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b) within no more than 3 working days from the day of restitution instruction notificatio
the warehouser shall return the grain

n, 
s in the sequence of restitution requests received 

 
its endowment with technical means; 

c) if the storage certificate holder did orage fees to the warehouser, fulfilment 
of the grains-related liabilities is ensured according to the provisions of the contract on 
provision of services concluded between the parties; 

uest of the creditor-pledgee following the 
submission of the collateral coupon, the storage certificate holder will receive the 

the payable amount by the 

f 

e of grains shall be covered out of the proceeds 

f) 
oods in his favour (hereinafter – 

g) 
h)  the 

Article
 

(1) 
ity indicated in the warehouse receipt, the collateral coupon 

l 

 
 

(2) fulfilment of the liability confirmed by the 
collateral coupon, the collateral coupon holder shall be entitled to start legal actions in 

upon. 
(3) If in the process of legal actions grains are requested for restitution by the warehouse 

 
Article 39. Sale of Gains Placed under Action 

(1) Upon expiration of 10 working days after the pledge-backed liabil te, 
collateral coupon holder shall be entitled to present the collateral coupon to the 

(2) er 
shall make an announcement on 

sale of grains secured by collateral through a public tender. The public tender notice 
shall be made by the organizer of the tender through mass-media. The warehouser is 

from other certificate holders, which will depend on the warehouse loading capacity and

 not pay the st

d) if the storage certificate was prepared at the req

eventual outstanding difference remaining after settlement of 
creditor-pledgee and after withdrawal of the equivalent value of grains’ storage and 
safekeeping expenses by the customer-depositor; 

e) the warehouser’s duty is to store grains until the moment when the creditor-pledgee 
orders their utilization to recoup the debts, but not later than 30 days after expiration o
the storage certificate validity. Damage resulting from suspension of delivery and 
additional costs associated with storag
collected from their sale; 
if grains are sold through tender, on the date mutually agreed with the warehouser the 
highest public tender bidder who adjudged the given g
purchaser) shall come to the shipment chamber of the warehouse to load the 
commodities; 
vehicles for the given cargo shall be provided by the purchaser of the grains stored; 
the quality and quantity of the grains delivered to the purchaser should correspond to
data mentioned in the storage certificate. 

 
 38. Procedure of Collateral Coupon Fulfilment 

If the warehouse receipt holder settles the amount payable to the creditor prior to the 
maturity date for the liabil
holder should make an endorsement on the warehouse receipt and forward the collatera
coupon to the warehouse receipt holder. 

APPENDIX  4 
 

In case of non-fulfilment or inappropriate 

relation to the grains indicated in the collateral co

receipt holder and the warehouser is given proof of the fulfilment of the obligation 
secured by pledge and the related interest, the collateral coupon holder shall be then 
obliged to return the collateral coupon to the warehouser for its settlement.  

 
ity maturity da

warehouser along with the request to sell the pledged grains. 
 Within 20 working days after receipt of the collateral coupon holder request but not lat
than 5 working days prior to the tender, the warehouser 
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entitled to empower a commodities exchange or another agent with organization and 
performance of a tender for sale of grains secured by collateral.  

 Grains secured by collateral on the basis of a collateral coupon will be placed for sal
only as a unity lot. Grains specified in a collateral coupon shall not be sold i

(3) e 
n parts.  

(4) The initial price of grains placed for sale shall be established in an amount equal to the 
ified in the storage certificate. If it is impossible 

to sell grains at their initial price, independent evaluation of the grains price shall be 

(5) quence: 
(a) ization and performance; 

(c) 

(d) 

 
Art
 
In c
certifica
Guaran
 

 
Art
 

red 

(2) Restitution shall be made provided that the storage certificate holder provides both the 

APPENDIX  4 

(1) At the request of the storage certif d in exchange for the storage certificate, 
the warehouser should deliver the stored grains within 3 working days according to the 
quality and quantity conditions specified in the storage certificate. The latter however 

ent is covered to counterbalance the 
value of storage services calculated as of the restitution date. 

 grains and will prepare the waybill according to the 

(3)  restitution of the quantity of the grains 
mentioned in the storage certificate. 

 
rticle 43. Establishing the Quantity and Quality of Grains Pending Restitution 

(1) The warehouser should determine the quantity and quality of grains to be restituted in the 
presence of the storage certificate holder or a representative nominated by the latter. Each 

initial value of the grains stored as spec

performed at the request of the creditor-pledgee and at its expense. 
The proceeds received from sale of grains shall be distributed in the following se
first, withholding of the expenses associated with tender organ

(b) second, withholding of the amount payable to the warehouser for the storage of grains; 
third, settling the outstanding amount secured by collateral payable to the collateral 
coupon holder; 
transfer of the residual cash remaining after sale of grains to the warehouse receipt 
holder in exchange for the given receipt. 

icle 40. Fulfilment of Obligations in Case of Lack of Grains in the Warehouse 

ase the warehouser does not have any grains in his possession as listed in the storage 
te, the financial interests of the depositors-customers shall be ensured using the 

tee Fund created to secure the storage certificates. 

Chapter VII 
Restitution of Grains 

icle 41. Warehouser’s Grain Restitution Obligation  

(1) The warehouser should restitute the grains according to the quantity and quality ente
in the storage certificate. 

storage certificate and the collateral coupon. 

 
 
Article 42. Restitution and Delivery of Grains 
 

icate holder an

shall only be done once the due outstanding paym

(2) Upon restitution of grains, the storage certificate holder will sign a statement confirming 
the receipt of the restituted
provisions of the existing normative statutes. 
The depositor is not entitled to request partial

A
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of the contractual parties shall also be entitled to request performance of an independent 
expert evaluation to identify the quality of grains. The costs associated with these action
will be covered by the party that requested the given expert evaluation, if the other part
is not proved to have acted in bad faith.  
In case of restitution of grains to the storage certificate holder

s 
y 

(2)  after expiration of the 

aled 
elegated representative for each 

0 
n. 

 

 
 
 

  
  
  
  
 
 APPENDIX  4 

 
Chapter VIII. 

Temporary and Final Provisions 
 
Article 44.  
This Law shall come into effect 3 months after publication date except for article 45 which shall 
become effective upon publication. 
 
 
Article 45. 

(1) Within 3 months, the Government: 
(a) shall approve the Sample Regulations on the Warehouser’s Storing Activity, the 

Conditions for Issuance of Storage License, the Regulations on the Storage 
Registry, Sample Form of Storage Certificates, the Charter of the Guarantee Fund 
for Storage Certificates; 

validity term stipulated in the storage certificate or in case of restitution in favour of the 
highest tender bidders (purchasers), the warehouser is obligated to hand out a se
proof sample to the grain possessor or his/its d
transportation means. A second proof sample shall be kept by the warehouser during 3
days after complete remission of grai
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(b) will bring all normative acts enacted by the Government in compliance with this 
Law.  

 
 
 
 
Chairman of the Parliament  
of the Republic of Moldova 

 
Chisinau _
No. ________

 

 

  
 
 APPENDIX  5 

 
                                                  EBRD Transition Report 2002 

Agricultural and rural transition 
The Warehouse Receipts Programme 

 
sufficient access to working capital is one of the key problems in the agricultural sector in 
ansition countries. The use of warehouse receipts as a form of collateral has proven to be a 
imple and cost-effective way to overcome this problem and to provide financing to the 
gribusiness and farm sector. The basic mechanism of warehouse receipt based financing is 
escribed below (see chart). 

t the time of harvest, farmers store their crop at a licensed warehouse, receiving a Certificate of 
Title (CT) and a Certificate of Pledge (CP). The warehouse will only release the crop to the 
owner of both documents except when the loan is defaulted. A national indemnity fund and 
regular inspections reduce the risk of damage or fraud while the crop is sto d in t

P as security and the CT for 
safekeeping. Before the matur  months) the farmer sells the 
crop to a processor (or to a sultation with the bank. At 

 
 

______________ 2004 
____ - XV 

 

 

 
 
 
 
 
 
 
 
 
 
 
 

 
  

In
tr
s
a
d
 
A

re he silo. 
 
When farmers borrow against the crop, the bank keeps the C

ity of the loan (typically up to nine
trader) by "selling" the CT following con
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maturity of the loan or when it needs the crop, the processor redeems the CP from the bank by 
repaying the loan. The processor, now owner of both CT and CP, can collect the crop from the 
silo.   
There are several advantages to financing based on warehouse receipts. The farmers can choose 
when to sell without being forced to sell at the time of harvest when prices are generally low. 
Their access to finance improves, which enables them to secure the supply of materials 

roughout the year. The risk of lending for banks is reduced by the availability of collateral that 

inally, 
overnment interference in the sector, such as price fixing, may be reduced as the system allows 

ralised by warehouse receipts in Bulgaria, Kazakhstan and the Slovak Republic, which 

th
is relatively easy to liquidate, and this lowers the cost of financing available to the agricultural 
sector. Price fluctuations during the year are also generally reduced. The general condition of the 
storage sector can be expected to improve as the implementation of warehouse receipts requires 
tight regulation and inspections to reduce post-harvest losses of grain in the warehouses. F
g
for more transparency and commercial financing. Ultimately, the system may lead to the 
development of commodity exchanges, including commodity futures, to further increase market 
transparency. 
 
Since 1998, the EBRD has provided the equivalent of €87.5 million of working capital financing 
collate
has the most extensive warehouse receipts programme in the region. The Slovak authorities 
passed a Warehouse Receipts Act in 1998 and soon after its adoption the EBRD, together with a 
local bank, started to provide financing backed by warehouse receipts. Between 1998 and 2001 
the EBRD co-financed 340 sub-loans worth €16.5 million. Other Slovak commercial banks soon 
began to lend against warehouse receipts as well, enhancing both price transparency and 
competition in the agricultural sector. Competition in the storage sector also increased as quality 
control of grain inventories improved and warehouses were licensed. However, the lack of an 
indemnity fund and the continued provision of state subsidies to primary producers raise 
questions about the commercial sustainability and long-term future of the instrument. 
Sources: Martin and Bryde (1999) and EBRD.  
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