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I. Introduction

The completion of the EBRD’s Legal Indicator Survey (‘LIS’) on insolvency, and
its insolvency sector assessment (Assessment’) in 2004, provide stakeholders in
insolvency cases, or ‘consumers’ of legal systems, with a unique understanding of
the extensiveness and effectiveness of insolvency legal regimes in the countries of
operations.

Simply stated, the value of an insolvency law regime' can be measured by its abil-
ity to respond to the interests of its two main stakeholders or consumers—creditors
and debtors. If the response is insufficient, the basic purpose of an insolvency regime
is fundamentally undermined.

II. Extensiveness: The Assessment

The EBRD’s assessment of insolvency legislation—in particular the extent to which
such legislation complies with international standards—has been presented by the
same authors elsewhere and has revealed that significant legislative reform is
needed throughout most of the EBRD’s countries of operations.” The Assessment,
which covered 97 fields of inquiry with respect to each country’s law, ultimately
placed legislation, in accordance with their levels of basic compliance with
international standards, in one of five categories. Table 1 shows the results of the
Assessment.?

It should be noted that ‘Very High Compliance’does not necessarily denote a law
that is on par with the leading national legislation in insolvency around the world.

*E-mail: uttamchM @ebrd.com 2. For a detailed discussion, see Annex 1.1 of the
1. The studies discussed in this paper focus exclu- EBRD Transition Report 2004.

sively on company insolvencies and, therefore, ne- 3. Assessment is current to all laws in force as at
cessarily exclude laws and legal systems as they 31 January 2004.

pertain to individual insolvency.
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Table 1. Level of compliance with international insolvency standards

Very low Low Medium High Very high
Lithuania Azerbaijan Armenia Albania _
Turkmenistan Georgia Belarus Bosnia and Herzegovina
Ukraine Hungary Czech Republic Bulgaria
Latvia Estonia Croatia
Slovenia Kazakhstan Moldova

Uzbekistan Kyrgyz Republic Romania
FYR Macedonia Serbia and Montenegro
Poland
Russia
Slovak Republic

Rather, it suggests that the legislation meets the threshold tests for a modern, well-
functioning insolvency law. Despite this modest standard, however, no law in the
region achieved this result, while a number ranked in the ‘Very Low’ category.

Against this backdrop, it was decided to undertake a further step, one that has
not been done before in the EBRD’s countries of operations: a comprehensive test-
ing of how well or poorly these insolvency laws, of varying quality, are implemented
in practice was undertaken. This measure enabled the evaluation of the effective-
ness of each law. The two appraisals of extensiveness and effectiveness provide an
overall evaluation of the insolvency legal system in each of the EBRD’s countries
of operations.

II1. Effectiveness: The LIS

An effective insolvency system s represents a creditor’s most important, albeit ulti-
mate (and, in its end result, sometimes disappointing), weapon against a debtor
that fails to pay a mature debt. The great majority of creditors may never have to
use this measure. However, the incidence of use of insolvency law by creditors is
somewhat immaterial.

What is more important is that the insolvency law regime is known to be effective. It
is this knowledge that helps to create credit discipline and encourage the payment
of obligations as they mature. If the insolvency regime cannot effectively be
employed by a typical creditor, it is destined to be regarded as an irrelevance. The
somewhat dramatic consequence of that will be rampantly ill credit discipline.

For debtors, if an insolvency law provides for the possibility of rescue (rehabilita-
tion and reorganisation), an enterprise that is in financial difficulty or insolvent
will have the opportunity to use, and may be encouraged to seek, that remedy.
However, an equally, if not more important, question is whether the actual employ-
ment of the law in search of such a remedy is known to be effective.

For both groups of insolvency law consumers, this knowledge that the law is
effective can only follow from the actual employment of the insolvency law—
through cases that are brought by creditors and debtors and dealt with under the
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law. It was these fundamental and basic considerations that led the EBRD to test
insolvency law regimes in action.

The ‘test vehicles’ were two hypothetical cases submitted to leading insolvency
lawyers in each country—one using a creditor as the driver and the other using a
debtor—which are re-printed below. Both were expressed in simple fashion to
represent uncomplicated but typical cases that might be expected to be common
to any jurisdiction. Each case required a number of questions to be answered that
raised issues such as those concerning threshold access, cost, time, procedural form-
ality/complexity and the competence of courts and judges. The aim was to evaluate
basic, but critically important, procedures.

The creditor case study assessed the initiation of an insolvency case against a
debtor to the point that an effective, final order is made. This order will subject the
debtor to some form of formal insolvency procedure. (The case study does not, how-
ever, survey the actual administration of the debtor’s affairs or the results of the
administration) ‘

The debtor case study surveyed the initiation of a debtor reorganisation, to the
point that a debtor might obtain a formal, final order which approves or sanctions a
reorganisation plan. (Again, the case study does not survey the outcome of the plan)

This paper presents the results of the survey. It also marries these results with the
findings from the Assessment in order to give the reader a detailed understanding
of both the extensiveness and the effectiveness of insolvency systems in the EBRD’s
countries of operations.

IV. Methodology

The methodology employed in the 2004 Legal Indicator Survey* followed on from
the successful methodology employed in 2003. As the largest lender in central and
eastern Europe and central Asia, the EBRD has significant experience with local
counsel in each of its 27 countries of operations. Based on this experience, leading
insolvency practitioners in each country were selected, with an emphasis on those
with as extensive practical experience as possible.” These practitioners were pro-
vided with two hypothetical cases studies (see Box 1) and asked to answer a series
of questions relating to each scenario, with the intent being to simulate the type of
advice they would give to real-life clients. As was expected, some lawyers had
more experience with insolvency cases than others. The survey results, however,
have not been adjusted to reflect these differing levels of experience as long as each
lawyer was able to provide the benefit of experience with cases that, on the whole,
are representative of the practical state of insolvency in their respective country.

4. For a detailed discussion of methodology, please  nistan made it impossible to obtain reliable data. As
see EBRD Transition Report 2004, supra note 2. such, results for these two countries are not avail-
5. No participants for Tajikistan were identified and  able.

insufficient experience of practitioners in Turkme-
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t An‘effectivefinal order’meansthe makingofanorderor
the pronouncement of a judgement which has the effect
that the affairs of the debtor will be thereafter adminis-
tered under the insolvency law, whether by way of bank-
ruptcy, liquidation or some other form of insolvency
process. Itdoesnot mean to the end of such processes.

A formal ‘arrangement’ means a reorganisationjre-
structuring/composition or similar process and ‘take
effect’ means such court or other approval or confir-
mation as may be required under the country’s insol-
vency law.
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