


 
Security: an umbrella expression used to cover rights given to a creditor to reinforce or 
‘secure’ his right to payment. 
 

 
Case description 

 
We are a bank registered in your country.   One of our customers, a local privately owned 
manufacturing limited company, has failed to repay a loan of €100,000.  There was no 
invalidity to the underlying loan agreement:  the default is due to cash flow problems. The 
debtor has thus no valid defence to the non-payment of the loan.  

 
Our customer has given us security over: 

(1) production equipment and machinery used in its factory, and 
(2) inventory consisting of finished products (Note: if it is not possible to charge 
inventory, answer solely for production equipment and machinery. Also assume that 
the equipment and machinery qualify as movable assets).  
 

We now ask you for advice on how we can enforce our rights over the assets given as security 
in order to recover our claim: 
 

1) How can we confirm that our security is valid and enforceable? (For example, what 
evidence is needed of the creation or stamping or registration of our security?)  How 
can we confirm that our right to enforce has arisen?  (For example, what evidence of 
the debtor’s failure to pay is needed?)   
 

2) What are the possible method(s) of enforcement (brief summary only)? 
 

3) In respect of each of those methods: what steps do we need to take to commence 
enforcement procedure (brief summary only)? How long does it take to commence 
the procedure? (If there is more than one method, please explain when you would use 
each method.) 
 

4) We would prefer to be able to sell the charged assets ourselves or at least to exercise 
some control on the way realisation takes place. Is this possible? Would you 
recommend us to go down this road? 
 

5) What will be included in the collateral to be realised? 
• For example, if one of the machines included in the charge was recently 

replaced, will the new machine be included in the charged assets? 
• If an additional machine was recently purchased, will that new machine be 

included in the charged assets?   
• If another machine was sold, do we have a charge over the proceeds of sale?  
• Part of inventory was sold and new inventory was added: would it be 

included?    
 

6) We are advised that there is a ready market for the goods in the inventory and that 
their market value is approximately €60,000. We are also advised that there is good 
demand for the production machinery and that, on the basis of recent sales of similar 
machinery, its value is also approximately €60,000 (if inventory was not charged, 
assume that the production machinery value is of € 120,000).  On sale through the 
enforcement procedure, is the price likely to be at or near to market value?  If not, 
please indicate the likely level as a percentage of market price. 
 



7) What costs will be incurred on enforcement (if there is more than one method for 
enforcement, please give costs for each)?  Will they be recoverable as part of our 
claim? 
 

8) How long is enforcement likely to take from start to receipt of sale proceeds (if there 
is more than one method for enforcement, please give time for each)? 
 

9) In what ways can the debtor delay or otherwise obstruct the enforcement process?  Is 
it likely to happen? What steps can we take to prevent this from happening?  
 

10) Could claims of other parties affect our rights of recovery?  
• For example, if the company owed tax arrears, would the tax office have a 

preferential claim over the charged assets? 
• How about claims of employees? 
• How about shareholders? 
• Creditors with or without a court order or an enforceable judgement? 
• Other charges, liens, retention rights or other rights arising by law? 
• Other? 

 
 

11) In addition to the loan amount of €100,000 our customer owes us 
• €6,000 interest on the loan 
• €5,000 penalty for breach of contract 
• €1,500 costs for inspection of charged assets and other items under terms of 

our contract. 
Can these sums be recovered through the enforcement procedure (please keep 
answer brief)? 

 
 

12) We have been advised that our customer may soon be declared insolvent.  Please 
advise how your answers would change if this were to happen: 

a) prior to us starting enforcement. 
b) after we start enforcement but before completion of realisation.  

Despite the complexity of the matter, please try to keep your answers brief. 
 

13) Please also advise to what extent your answers to each question would be different:  
a) if the charged assets were immovable, for example a building with a market 

value of about € 120,000 (but not residential apartment)? 
b) if the charged assets were receivables (e.g. claims of our customer for 

payment from persons to whom he has sold goods)? 
c) if the debtor were a state-owned company? 
d) if we were a foreign bank? 

 
14) What do we need to know about how the courts and other legal institutions (e.g. 

bailiffs or court enforcement officers) operate in your country which has an impact on 
your answers and our understanding? For example, are there specific commercial 
courts, well equipped to handle commercial matters?  
 

15) Is the corruptibility of the court or court officials likely to be an issue? Please provide 
some brief narrative as the basis of your opinion. 

 
This case has been drafted in standard form to cover a number of different jurisdictions.  
Please feel free to add any comments on issues relevant to your country that may have been 
omitted or inadequately covered. 



 
Additional questions: 

- How many charge enforcement cases has your firm handled in the past 5 years? 
- Is charge enforcement common practice in your country? If not, why? 

 
*** 
 


